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B.  F.  Downing,  Appellee,  v.  Farmers  Mutual  and  Fire 
Insurance  Company,  Appellant. 

Inmirance:    adjustment  or  loss  :    by-law  provision.    The  proTision  of 

1  a  by-law  of  an  insurance  company  that  in  case  of  the  failure  of  the 
a^nster  and  insured  to  agree  upon  the  amount  of  a  loss  and  the 
liability  of  the  company,  the  matter  should  be  referred  to  the  direct- 
ors of  the  company  for  final  adjustment,  does  not  make  a  decision  of 
the  directors  final;  but  the  insured  may  appeal  to  the  courts  to 
determine  the  liability  of  the  association. 

Mai:      KVIDENCB   TO   BE   CONSIDERED   BY   JURY:      INSTRUCTION.      A   jury 

2  must  try  a  cause  and  base  its  verdict  upon  the  evidence  adduced. 
It  is  not  proper  for  them  to  consider  their  own  observation  and 
experience  with  reference  to  the  subject  of  th^  action,  except  in  th^ 
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2  Downing  v.  Insurance  Co.  [158  Iowa 

matter  of  weighing  the  evidence  submitted ;  and  in  a  case  where  it  was 
claimed  that  the  stock  were  killed  by  lightning,  an  instniction  of  the 
trial  court  that  the  jury  might  properly  consider  their  own  observa- 
tion and  experience,  if  any,  with  reference  to  losses  of  that  nature 
was  erroneous. 

Weaver,  J.,  dissenting. 

Appeal  from  Ouihrie  District  Court. — Hon.  J.  H.  Applegate, 

Judge. 

Thursday,  December  12,  1912. 

Action  to  recover  upon  policy  of  insurance  against  loss 
or  damage  by  lightning  to  certain  live  stock.  There  was  a 
judgment  for  plaintiff,  and  defendant  appeals. — Reversed. 

F.  O.  Hinkson  and  Sayles  &  Taylor,  for  appellant. 

MUligan  <fe  Moore,  for  appellee. 

Deemer,  J. — ^Among  the  live  stock  covered  by  the  in- 
surance against  lightning  was  a  certain  black  mare  which 
met  its  death  on  or  about  September  13,  1910.  It  is  the  claim 
of  the  plaintiff  that  the  animal  was  killed  by  lightning,  and 
that  under  the  terms  of  the  defendant's  contract  he  is  entitled 
to  demand  and  recover  thereon  the  sum  of  $100.  The  de- 
fendant admits  the  issuance  of  the  policy,  that  it  was  in 
force  at  the  time  of  the  loss  of  the  mare,  that  the  mare 
was  of  the  reasonable  value  of  $100,  and  that  proofs  of  said 
loss  have  been  waived  by  the  company.  It  further  admits 
that  it  has  rejected  plaintiff's  claim  and  refused  to  pay  the 
value  of  the  property  alleged  to  have  been  lost.  It  denies, 
however,  that  the  mare  was  killed  by  lightning,  and  pleads 
that  said  company  is  a  co-operative  insurance  association, 
which  is  made  up  of  the  owners  of  the  property  insured  by  its 
policies,  and  that  losses  incurred  are  paid  by  assessment  upon 
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said  members  in  proportion  to  the  amount  of  insurance  carried 
by  them,  and  all  persons  so  becoming  members  are  bound  to 
observe  and  abide  by  the  rules  and  regulations  adopted  for 
the  government  of  its  business.  It  is  further  alleged  that 
by  the  regulations  adopted  by  said  company  it  is  provided 
that,  where  a  loss  occurs,  and  the  adjuster  of  the  company 
and  the  insured  fail  to  agree  as  to  the  amount  of  loss  or 
damage  suffered  or  concerning  the  question  whether  the  com- 
pany is  liable  at  all,  then  the  dispute  must  be  referred  to  the 
company's  board  of  directors  for  final  adjustment,  and  that 
under  this  rule  or  regulation,  the  matter  of  plaintiff's  alleged 
loss  having  become  a  subject  of  controversy  between  him  and 
the  adjuster,  he  was  duly  notified  to  meet  with  the  board 
of  directors  on  September  21,  1910,  for  the  purpose  of  con- 
sidering his  claim.  It  is  further  alleged  that  plaintiff  did 
attend  said  appointed  meeting  and  presented  his  claim  and 
his  evidence  and  proofs  of  loss,  upon  consideration  of  which 
the  board  of  directors  voted  to  reject  the  same  and  refused 
to  make  payment  demanded.  Upon  this  showing  defendant 
says  that,  plaintiff  having  elected  to  submit  his  claim  to  the 
board  of  directors,  and  said  board  having  acted  thereon  and 
found  no  liability  on  part  of  the  company,  he  is  now  estopped 
to  maintain  this  action. 

I.  Concerning  the  merits  of  the  question  whether 
plaintiff's  animal  was  in  fact  killed  by  lightning,  we  think 
sn£5cient  to  say  that  the  testimony  was  such  as  to  require 
its  submission  to  the  jury. 

II.  The  by-law  or  regulation  upon  which  the  defendant 
relies  reads  as  follows: 

This  association  will  not  pay  for  stock  killed  by  lightning, 
unless  the  loss  has  been  brought  to  the  notice  of  the  nearest 
adjuster  in  five  days,  who  shall  immediately  notify  the  sec- 
retary, and  as  soon  as  practicable,  proceed  to  adjust  the  loss. 
If  this  cannot  be  done  in  a  reasonable  time,  the  owner  shall 
have  two  disinterested  parties  examine  the  animal  and  if 
there  are  no  positive  marks  of  lightning  on  the  outside,  then 
examine  under  the  skin,  until  marks  are  found,  or  it  is  proven 
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there  are  none,  and  report  the  facts  to  the  adjuster.  The 
president,  secretary,  and  directors  are  the  adjusters  for  the 
association.  In  case  the  loss  exceeds  $200.00  there  shall  be 
two  adjusters  called,  one  of  whom  shall  be  the  president  or 
secretary.  Should  the  adjuster  and  the  assured  fail  to  agree 
as  to  the  amount  of  the  loss  or  damage  or  as  to  whether  there 
is  any  liability  at  all,  the  matter  shall  be  referred  for  final 
adjustment  to  a  meeting  of  the  board  of  directors,  said  meet- 
ing to  be  called  by  the  president  within  ten  days  after  notice 
of  such  disagreement. 

It  appears  from  the  evidence  that  plaintiff,  upon  dis- 
covering the  death  of  his  mare,  at  once  notified  the  company 
of  his  loss,  and  on  the  same  day  the  president  and  secretary 

visited  plaintiff's  farm.    After  making  some 
adjustment 'of     investigation,  they  announced  their  conclu- 

loss  •  Dy'i&w 

pFOTision.  sion  that  the  loss  had  not  been  occasioned  by 

lightning,  and  that  the  defendant  was  not  liable  therefor  upon 
its  policy.  In  this  conclusion  plaintiff  refused  to  acquiesce 
and  was  told  that  a  meeting  of  the  board  of  directors  would 
be  held  on  Wednesday  of  the  next  week  at  which  the  claim 
would  be  considered.  On  the  day  named  the  directors  met, 
and  plaintiff  appeared  before  them  asserting  his  claim,  some 
of  his  neighbors  upon  whose  corroboration  he  relied  were  also 
present  and  made  their  statements;  but  the  board,  reaflSrming 
the  action  taken  by  the  president  and  secretary,  denied  the 
liability  of  the  company  and  refused  payment  of  the  loss. 
It  is  now  insisted  for  the  defendant,  that,  plaintiff  having 
elected  to  appear  before  the  board  of  directors  to  obtain 
adjustment  of  his  alleged  loss,  the  decision  there  made  must 
be  given  the  effectiveness  and  finality  of  an  adjudication  by  a 
court  of  competent  jurisdiction,  and  no  further  action  for 
recovery  upon  the  policy  can  be  maintained.  The  trial  court 
overruled  this  objection  and  did  not  err  in  so  doing.  Whether 
it  be  possible  for  a  corporation  or  association  to  devise  a 
scheme  or  plan  by  which  it  shall  itself  be  judge  and  jury 
to  adjudicate  the  question  of  its  own  liability  upon  its  own 
contracts  to  the  exclusion  of  the  judicial  tribunals  provided 
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by  law  we  need  not  now  stop  to  consider,  for,  even  if  we 
assume  that  such  a  thing  is  legally  conceivable,  we  are  very 
certain  it  is  not  to  be  found  in  the  law  above  quoted.  The 
evident  purpose  of  this  provision  is  to  promote  adjustment 
and  settlement  of  losses  without  litigation,  and  to  that  end, 
if  the  claimant  and  adjuster  sent  out  to  make  investigation 
shall  fail  to  reach  an  agreement,  a  further  hearing  and  con- 
sideration by  the  board  of  directors  are  provided  for.  Though 
the  by-law  speaks  of  this  hearing  as  a  ** final  adjustment," 
this  cannot  fairly  be  construed  as  a  final  and  conclusive 
determination  of  the  right  to  recover  on  the  policy,  but  rather 
as  the  final  effort  to  adjust  or  settle  the  claim  amicably. 
Neither  the  adjuster  nor  the  board  of  directors  in  such  case 
acts  judicially.  Their  attitude  is  that  of  representative  of 
the  association  making  inquiry  to  satisfy  themselves  whether 
the  loss  is  within  the  terms  of  the  policy,  and  their  final 
determination  to  reject  the  claitii  is  not  an  adjudication  of 
plaintiff's  right  to  recover,  but  is  rather  their  final  conclu- 
sion that  the  proofs  offered  are  insufficient  to  justify  them 
in  making  payment  without  suit. 

Nor  do  we  find  anything  in  our  cases  or  the  policy  of 
our  own  statutes  or  system  of  procedure  to  sustain  the  propo- 
sition that  the  effort  of  plaintiff  to  obtain  payment  of  his  loss 
by  amicable  adjustment  operates  as  an  election  of  remedies 
to  bar  him  from  seeking  relief  in  the  courts.  To  thus  penalize 
negotiations  for  the  private  adjustment  of  disputed  claims 
is  not  to  lessen  litigation,  but  to  multiply  it.  There  is  noth- 
ing in  this  provision  for  settlement  by  adjusters  or  by  the 
board  of  directors  which  brings  the  case  within  the  rules  or 
precedents  applicable  to  the  arbitration  of  disputes,  or  to 
contracts  by  which  matters  merely  incidental  or  collateral  to 
the  performance  may  be  referred  to  the  decision  of  a  desig- 
nated third  party.  The  by-law  in  question  does  not  attempt 
to  prohibit  resort  to  the  courts,  and  such  effect  is  sought  to 
be  deduced  only  by  way  of  argument  or  inference  from  the 
use  of  the  phrase  ''final  adjustment'*    For  the  reasons  sug- 
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gestcd,  we  are  not  disposed  to  adopt  that  construction,  and 
therefore  hold  that  the  court  correctly  overruled  appellant's 
motion  for  a  directed  verdict. 

III.  In  one  paragraph  of  the  court's  charge  the  jury- 
was  told  that,  in  determining  whether  the  animal  was  killed 
by  lightning,  they  were  not  at  liberty  to  indulge  in  mere 

speculation  or  conjecture,  but  that  they  could 

2     Trial  *  cvi- 

dence  to  be        properly  consider  their  own  observation  and 
Jury:  Jn-  experience,  if  any,  with  reference  to  losses 

of  that  nature.  This  was  excepted  to,  and 
the  giving  thereof  is  now  assigned  as  error.  In  our  opinion 
the  instruction  cannot  be  sustained,  and  in  giving  it  the  court 
committed  an  error  which  was  prejudicial  to  the  defendant. 
A  jury  is  to  try  a  case  on  the  evidence  adduced,  and  not  upon 
personal  knowledge.  Clarke  v,  Robinson,  44  Ky.  (5  B.  Mon.) 
55.  Of  course,  in  weighing  testimony,  the  jurors  may  use  the 
knowledge  and  experience  which  they  possess  in  common  with 
mankind  in  general;  but  it  is  not  proper  for  some  of  them 
having  special  knowledge  of  a  subject,  either  to  state  this 
knowledge  to  their  fellow  jurors,  or  to  act  upon  it  in  arriving 
at  a  verdict.  If  such  a  course  were  permitted,  no  record 
could  be  made  of  the  testimony  on  which  the  case  was  decided, 
and  the  information  upon  which  the  jury  acted  would  come 
from  unsworn  witnesses.  If  this  were  not  the  rule,  there 
would  be  no  necessity  in  many  cases  for  introducing  any 
testimony  at  all  upon  a  given  proposition,  for  some  of  the 
jurors  might  have  special  knowledge  or  experience  with  ref- 
erence to  the  subject  which  he  could  detail  to  his  fellows, 
and  this  would  be  the  foundation  of ^  the  verdict.  Moreover, 
all  cases  are  to  be  tried  upon  the  testimony  adduced,  and 
jurors  are  permitted  to  use  the  knowledge  and  experience  pos- 
sessed by  mankind  in  general  in  weighing  that  testimony.  If 
this  were  not  the  rule,  a  case  could  be  tried  upon  common 
knowledge  and  experience  without  the  introduction  of  any 
testimony.  The  rule  that  in  weighing  the  testimony  of  experts 
a  jury  is  not  bound  to  receive  it  as  final  has  no  application 
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here.  If  no  testimony  is  given  by  experts  at  all,  sarely  a  jury 
cannot  render  a  verdict  based  upon  their  own  knowledge 
alone.  This  has  so  many  times  been  held  that  there  is  no 
need  for  citing  authorities  upon  the  proposition.  And  for  a 
much  stronger  reason  it  is  highly  improper  for  any  of  the 
jurors  to  consider  and  found  a  verdict  upon  the  special  knowl- 
edge or  observation  of  some  of  its  members.  The  authorities 
are  but  one  way  upon  this  proposition.  In  Douglass  v,  Traskf 
77  Me.  35y  an  instruction  to  a  jury  to  infer  the  facts  from 
the  evidence,  ''or  from  such  personal  knowledge  as  you  may 
have  in  relation  to  matters  of  this  kind/'  was  held  erroneous. 
An  instruction  that  ''the  jury  may  call  into  requisition  their 
practical  experience  and  knowledge  relating  to  cattle  of  this 
kind"  is  erroneous.  Page  v.  Alexander,  84  Me.  83  (24  Atl. 
584).  See,  also,  to  the  same  point,  Karrer  v.  City,  142  Mich. 
331  (106  N.W.  64). 

Upon  request  a  jury  should  be  instructed  that  the  case 
should  be  tried  upon  evidence  given,  and  not  upon  informa- 
tion that  one  or  more  of  the  jurors  may  have  outside  of  the 
record.  Citizens'  St.  By.  Co.  v.  Burke,  98  Tenn.  650  (40 
S.  W.  1085).  An  instruction  not  limiting  jurors  in  their  find- 
ing of  facts  to  the  testimony  in  the  case  was  held  erroneous 
in  Goulding  v.  PhiUips,  124  Iowa,  496.  An  instruction  that 
the  jury  should  use  their  own  judgment  as  to  the  value  of 
services  was  held  erroneous  in  Wood  v.  Barker,  49  Mich.  295 
(13  N.  W.  597).  It  is  error  to  tell  a  jury  to  use  their  own 
judgment,  experience,  and  knowledge  in  determinmg  what 
would  have  prevented  a  fire.  Burrows  v.  Delta  Co.,  106  Mich. 
582  (64  N.  W.  501,  29  L.  B.  A.  468).  It  is  error  for  a  juror 
to  state  in  the  jury  room  his  own  knowledge  of  facts  bearing 
upon  material  issues.  Rathaway  v.  R.  R.  Co.,  97  Iowa,  747. 
A  juiy  cannot,  of  their  own  knowledge,  determine  in  how 
short  a  distance  a  train  can  be  stopped.  Union  Pacific  R.  R.  v. 
Shannon,  33  Kan.  446  (6  Pac  564).  An  instruction  authoriz- 
ing a  jury  to  take  into  consideration  their  own  experience  and 
observation  regarding  the  matters  under  trial  in  addition  to 
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the  evidence  is  erroneous.     Chicago,  B,  L  it  P.  R.  R.  v. 
Cemetery  Ass'n,  57  Pac.  253. 

In  Waite  v.  Teeters,  36  Kan.  604  (14  Pac.  146),  the  court 
said: 

The  next  objection  made  by  the  plaintiff  in  error  is  the 
following  instruction:  'That  the  measure  of  damages,  if 
you  find  that  the  com  was  converted,  was  the  value  of  the 
corn  as  it  stood  in  the  field  at  the  place  and  time  of  conver- 
sion, and,  in  arriving  at  such  value,  you  may  take  into  con- 
sideration the  kind  and  character  of  the  com,  the  number 
of  acres,  where  it  was  situated,  and  all  the  circumstances 
of  the  case;  and  you  have  also  a  right,  in  arriving  at  the 
value  of  the  corn,  to  call  to  your  aid  what  knowledge  you 
possess  in  common  with  mankind  generally.'  As  the  evi- 
dence is  presented  here,  we  think  that  part  of  the  instruction 
which  directed  the  jury  that  they  might  use  their  own  knowl- 
edge in  determining  the  value  of  that  particular  com  was 
misleading  and  erroneous.  The  value  of  the  com  was  to  be 
determined  as  it  stood  in  the  field,  and  at  the  time  the  al- 
leged conversion  occurred,  which  was  September  10,  1884. 
It  was  then  unripe  and  unharvested,  and  no  witness  under- 
took to  state  what  it  was  then  worth.  Not  a  syllable  of  testi- 
mony was  offered  in  regard  to  its  value  per  bushel,  by  the 
acre.  Or  other  measure,  in  that  neighborhood,  or  in  fact  any- 
where. The  case  cited,  of  Railroad  Co.  v.  Richards,  8  Ean. 
101,  correctly  decides  that  in  making  up  their  verdict  the 
jury  are  to  use  the  knowledge  and  experience  which  they 
possess  in  common  with  mankind  generally;  but  the  court 
there  distinctly  says  that  the  jury  cannot  use  and  apply  the 
knowledge  they  may  have  of  the  particular  case  on  trial; 
and  that,  if  any  juror  has  such  knowledge,  he  should  be 
sworn.  Here  the  court  directed  the  jury  that  they  might 
use  their  knowledge  in  finding  the  value  of  this  particular 
com,  standing  unripe  and  unharvested  in  a  place  somewhat 
remote  from  a  general  market.  There  was  testimony  offered 
of  the  quality  and  location  of  the  com,  and  the  jury  could 
take  notice  that  com  such  as  that  described  was  of  some 
value,  and  this  would  have^  justified  a  finding  of  nominal 
value ;  but  from  the  verdict  we  see  that  far  more  than  nominal 
damages  were  allowed.  The  jury  could  apply  their  general 
knowledge  and  experience  to  the  facts  in  arriving  at  a  con- 
clusion upon  many  other  matters;  but  the  value  of  unripe 
com  standing  in  a  particular  field,  somewhat  distant  from 
a  railroad  and  a  market,  was  not  common  knowledge,  and 
was  a  fact  to  be  proven  in  the  case.    The  jury,  collected,  as 


Dec.  1912]         Downing  v.  Insurance  Co.  9 

it  probably  was,  from  all  occupations,  may  have  been  consti- 
tuted, in  part,  from  farmers  resident  in  the  locality,  who  were 
conversant  with  the  demand  and  supply  of  corn  like  that  in 
controversy,  and  also  of  other  facts  sufficient  to  enable  them 
to  form  a  correct  opinion  upon  its  value;  but  such  informa- 
tion is  special,  and  not  common  to  even  other  members  of  the 
jury  following  different  occupations,  and  who  resided  in  other 
parts  of  the  county,  and  can  be  used  only  when  given  in 
testimony.  Union  Pac,  Ry.  Co.  v.  Shannon^  33  Kan.  446,  (6 
Pae.  564;)  Railroad  Co.  v,  Richards,  8  Kan.  101. 

In  Oibson  v.  Carreker,  91  Ga.  617  (17  S.  E.  965),  the 
court,  by  Lumpkin  J.,  said :  "It  was  certainly  error  to  charge 
the  jury  that,  in  ascertaining  the  value  of  the  lands  at  the 
time  of  the  breach  of  the  bonds,  they  might  consider  not  only 
the  evidence,  but  their  own  knowledge  as  to  the  value  of  land 
in  the  country.  Juries  should  decide  questions  of  fact  accord- 
ing to  the  evidence  introduced  before  them,  and  their  personal 
knowledge  certainly  cannot  constitute  a  part  of  the  evidence. 
This  is  so  obvious  that  we  deem  a  further  discussion  of  this 
subject  unnecessary."  See,  also.  Bowman  v.  Foundry  Co., 
226  Mo.  53  (125  S.  W.  1120) ;  Hale  v.  State,  122  Ala.  85  (26 
South.  236) ;  Northern  Supply  Co.  v.  Wangard,  123  Wis.  1 
(100  N.  W.  1066, 107  Am.  St.  Rep.  984) ;  Burrow  v.  Transfer 
Co.,  106  Mich.  582  (64  N.  W.  501,  29  L.  R.  A.  468). 

In  view  of  such  an  array  of  cases,  which  are  sound  in  their 
reasoning,  it  is  impossible  to  sustain  the  instru(3tion  complained 
of  without  making  a  bad  precedent.  It  must  always  be 
assumed,  no  matter  what  the  fact  may  be,  that  a  jury  follows 
the  instructions  of  the  court,  and  if  that  be  true  the  verdict 
here  may  have  been  founded  upon  the  special  observation  or 
experience  of  some  of  the  jurors  with  reference  to  animals 
killed  by  lightning,  and  not  upon  the  testimony  adduced  with 
reference  thereto.  That  such  would  not  be  the  general  knowl- 
edge and  experience  of  mankind  is  clear.  The  defendant  intro- 
duced expert  testimony  to  show  that  the  dead  animal  had  none 
of  the  characteristic  marks  or  signs  indicative  of  death  by 
lightning,  and  this  in  the  nature  of  things  was  all  that  it 
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could  do.  This  testimony  could,  under  the  instruction  com- 
plained of,  have  been  easily  overthrown  by  statements  of  some 
juror  that  he  had  observed  the  marks  on  animals  killed  by 
lightning,  and  that  no  such  marks  were  the  accompaniment  of 
death  by  lightning.  If  that  were  the  case,  then  it  is  manifest 
the  verdict  would  not  have  been  based  upon  the  testimony 
adduced.  Had  the  instruction  limited  the  jurors  in  weighing 
testimony  to  their  own  personal  observation  and  experience,  it 
might  not  have  been  so  bad,  but  it  did  not  do  so,  and  in  this 
respect  there  was  manifest  error. 

For  the  error  pointed  out,  the  judgment  must  be,  and  it  is, 
Reversed. 

Weaver,  J.  (dissenting). — I  am  unable  to  agree  that  the 
trial  court  erred  in  giving  the  instruction  discussed  in  the 
third  paragraph  of  the  foregoing  opinion.  On  the  contrary, 
when  construed  as  it  should  be  in  connection  with  the  entire 
charge  of  the  court,  it  announces  a  rule  of  law  which  is  both 
sound  and  wholesome.  The  record  shows  that  the  defense 
relied  for  the  most  part  on  evidence  of  an  expert  or  opinion 
character  that  the  marks  said  to  have  been  found  upon  the 
body  of  the  dead'  animal  did  not  indicate  it  had  been  struck 
by  lightning.  In  different  paragraphs  of  the  charge  the  court 
expressly  warned  the  jury  that  the  burden  was  upon  the  plain- 
tiff to  establish  his  claim  by  a  preponderance  of  the  evidence, 
and  in  the  same  paragraph,  and  in  connection  with  the  very 
language  criticised  by  the  majority,  the  court  told  the  jury 
that  its  verdict  must  be  found  from  the  evidence  offered  and 
submitted  to  the  jury.  This  was  repeated  so  often  and  so 
clearly  that  to  say  confusion  or  misunderstanding  could  have 
arisen  in  the  minds  of  the  jurors  concerning  this  elementary 
rule  is  an  impeachment  of  their  sanity.  But  the  testimony  was 
wholly  of  a  circumstantial  character.  No  one  saw  the  animal 
killed.  It  was  the  claim  of  the  plaintiff  that  the  marks  upon 
the  body  indicated  death  by  lightning.  This  the  defendant 
denied,  and  offered  in  evidence  the  opinion  of  the  witnesses 
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based  upon  their  experience  and  observation  to  the  effect  that 
such  marks  did  not  indicate  injury  by  lightning.  It  was  then 
proper  for  the  court  to  instruct  upon  the  subject  of  expert 
evidence,  and  in  connection  therewith  I  think  the  statement 
in  such  instruction  was  not  erroneous.  Jurors  are  not  required 
to  accept  the  mere  opinion  of  any  witness,  even  though  undis- 
puted. This  is  especially  true  where  the  subject-matter  of 
the  opinion  has  reference  to  a  fact  or  condition  which  is  as 
likely  to  have  fallen  within  the  observation  of  the  average 
juror  as  of  the  witness  who  assumes  to  speak  from  expert 
knowledge.  In  such  cases  it  has  frequently  been  held  that  the 
jury  is  entitled  to  exercise  its  own  judgment  upon  the  ques- 
tion so  presented,  even  though  the  expert  testimony  is  uncon- 
tradicted. Familiarity  with  the  effect  of  lightning  strokes 
upon  the  bodies  of  animals  is  not  a  thing  known  only  to  stu- 
dents of  science  or  insurance  agents  and  adjusters.  It  is  a 
matter  open  to  the  observation  and  experience  of  the  average 
man,  and  especially  of  the  average  farmer,  everywhere.  Jurors 
to  whom  such  a  question  is  submitted  may  and  must  exercise 
their  own  judgments  in  determining  whether  to  accept  an 
expert  opinion  as  correct.  The  judgment  which  they  are  thus 
to  exercise  is  the  quality  of  mind  which  enables  them  to  con- 
sider and  compare  and  discriminate  with  respect  to  the  values 
and  relations  of  things  and  to  reach  just  conclusions  from 
given  states  of  facts.  The  facts  upon  which  they  are  to  thus 
pass  as  jurors  are  to  be  found  in  the  evidence  alone,  but  the 
judgment  which  they  are  to  exercise  in  rendering  their  ver- 
dict is  a  judgment  enlightened  not  alone  by  the  evidence  or  by 
matters  of  knowledge  common  to  all  men,  but  also  by  the 
matters  common  to  the  knowledge  and  experience  of  the  jurors 
themselves.  Either  I  misread  the  authorities,  or  the  majority 
is  wrong  in  saying  the  ''authorities  are  all  one  way'*  in  hold- 
ing the  rule  of  the  instruction  erroneous.    For  example : 

Chief  Justice  Shaw  has  said:  ** Juries  would  be  very 
little  fit  for  the  duties  of  the  high  and  responsible  office  to 
which  thej(  are  called,  especially  to  make  an  appraisement 
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which  depends  upon  knowledge  and  experience,  if  they  might 
not  avail  themselves  of  these  powers  of  their  minds,  when  they 
are  most  necessary  to  the  performance  of  their  duties."  Po^- 
terson  v.  Boston,  20  Pick.  (Mass.)  166. 

On  another  occasion  the  same  distinguished  jurist  used 
these  words:  **The  jury  may  properly  exercise  their  own 
judgment  and  apply  their  own  knowledge  and  experience  in 
regard  to  the  general  subject  of  inquiry.  In  the  present  case 
the  jury  was  not  bound  by  the  opinion  of  the  witness."  Mur- 
doch V.  Sumner,  22  Pick.  (Mass.)  156. 

Citing  these  precedents  approvingly,  the  Supreme  Court 
of  the  United  States  has  said :  *  *  It  was  the  province  of  the 
jury  to  weigh  the  testimony  of  the  attorneys  as  to  the  value 
of  the  services,  by  reference  to  their  nature,  the  time  occupied 
in  their  performance,  and  other  attending  circumstances,  and 
by  applying  to  it  their  own  experience  and  knowledge  of  the 
character  of  such  services."  Hedd  v.  Hargrave,  105  U.  S.  45 
(26  L.  Ed.  1028). 

In  Lafayette  v.  Olsen,  108  Fed.  340  (47  C.  C.  A.  367,  54 
L.  R.  33),  it  was  held  that,  in  considering  the  opinion  of  an 
expert  concerning  a  defective  plank  which  was  the  alleged 
cause  of  injury,  it  was  competent  for  the  jurors  to  make  use 
of  their  own  knowledge  and  experience.  A  similar  instruc- 
tion was  upheld  in  Beveridge  v.  Lewis,  137  Cal.  628  (67  Pac. 
1040,  70  Pac.  1083,  59  L.  R.  A.  581,  92  Am.  St.  Rep.  188). 

Mr.  Elliott,  in  his  work  on  Evidence  1046,  states  the 
rule  thus:  ''The  effect  of  expert  evidence  or  opinion  rests 
entirely  with  the  jury,  and  the  jurors  may  apply  their  own 
experience  and  knowledge  and  exercise  their  own  independent 
judgment  upon  the  facts  in  evidence  in  reaching  their  conclu- 
sion." Bearing  upon  the  same  proposition,  see  Manning  i\ 
Railroad  Co.,  166  Mass.  230  (44  N.  E.  lb;5) ;  Green  v.  Chicago, 
97  111.  370 ;  Stevens  v.  State,  3  Ark.  66 ;  Houston  v.  State,  13 
Ark.  66 ;  McOarrahan  v.  Railroad  Co,,  171  Mass.  211  (50  N.  E. 
610) ;  Hayes  v.  Wagner,  220  111.  256  (77  N.  E.  211) ;  WUls  v. 
Lance,  28  Or.  371  (43  Pac.  384,  487) ;  Haight  v.  Vallet,  89  Cal. 
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245  (26  Pac.  897,  23  Am.  St.  Rep.  465) ;  Nybach  v.  Lumber 
Co.,  48  a  C.  A.  632  (109  Fed  732). 

The  United  States  court,  after  recognizing  the  general 
proposition  that  jurors  must  find  their  verdict  from  the  evi- 
dence alone  and  may  not  arbitrarily  discredit  an  unimpeached 
witness,  adds  that  ''no  such  obligation  attaches  to  witnesses 
who  testify  merely  to  their  own  opinion,  and  the  jury  may  deal 
with  it  as  they  please,  giving  credence  or  not  as  their  awn 
experience  or  general  knowledge  may  dictate."  The  Con- 
queror, 166  U.  S.  131  (17  Sup.  Ct.  518, 41  L.  Ed.  937).  To  the 
same  effect,  see  Buckalew  v.  Railroad  Co.,  107  Mo.  App.  575 
(81  S.  W.  1176) ;  Railroad  Co.  v.  Baltimore,  98  Md.  535  (56 
Atl.  790)  ;  Parks  v.  Boston,  15  Pick.  (Mass.)  209;  Stevens  v. 
State,  3  Ark.  66 ;  McOarrahan  v.  Railroad  Co.,  171  Mass.  211 
(50  N.  E.  610). 

In  the  last-cited  case  the  court  says  that  the  jury  take 
with  them  to  the  jury  room  ^Uheir  knowledge  and  experi- 
ence of  affairs^  and  are  not  only  at  liberty  to  use  the  same  in 
drawing  conclusions  from  the  evidence,  but  ought  to  make 
use  thereof.  This  rule  certainly  has  the  saving  grace  of  com- 
mon sense. "  Honest  jurors  ought  not  to  be  asked  or  instructed 
under  any  condition  of  the  record  to  treat  or  give  effect  to 
the  opinion  of  any  witness  as  the  truth  when  they  know  from 
their  own  knowledge  and  experience  it  is  not  true.  If,  for 
instance,  a  witness  testifies  without  contradiction  that  a  loco- 
motive of  given  pattern  and  weight  running  at  a  stated  speed 
on  a  level  track  cannot  be  brought  to  a  stop  within  less  than 
1,000  feet,  and  there  is  upon  the  jury  one  or  more  practical 
locomotive  engineers  who  know  from  actual  experiment  that 
the  stop  may  be  made  in  600  feet,  it  would  be  a  gross  parody 
on  the  forms  of  justice  to  hold  that  such  jurors,  in  reaching 
their  conclusions  upon  the  merits  of  the  case,  may  not  consult 
their  own  judgment,  as  enlightened  by  their  own  experience, 
afld  in  reliance  thereon  reject  the  testimony  which  they  know 
to  be  false  or  mistaken,  even  though  not  contradicted  on  the 
trial.    The  instruction  which  is  condemned  by  the  majority, 
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when  fairly  read  in  connection  with  the  record  and  in  charge 
as  a  whole,  is  well  supported  by  the  authorities  to  which  I 
have  referred.  The  rule  for  which  I  contend  does  not  operate 
as  the  miijority  seems  to  think  to  make  the  jurors  witnesses  in 
the  case  or  to  make  evidence  of  particular  facts  coming  within 
their  knowledge  and  experience.  It  does  no  more  than  to  say, 
that,  if  the  intelligence  and  judgment  of  the  jurors  have  been 
enlightened  by  their  own  experience  and  observation,  they  are 
not  required  to  lay  aside  these  qualifications  in  performing 
the  duty  for  which  they  are  impaneled.  The  rule  is  not  only 
reasonable  in  itself,  but  it  would  seem  unavoidable  unless  we 
are  to  reduce  jury  trials  and  the  matter  of  jury  instructions 
to  an  absurdity.  "What  the  jurors  have  seen,  known,  and 
experienced  in  their  own  lives  and  observations  concerning  the 
cause  and  effect  of  given  or  stated  conditions  is  an  inseparable 
part  of  their  being.  It  is  that  which  qualifies  them  to  exer- 
cise judgment,  and  affords  the  only  just  basis  for  confidence  in 
the  correctness  and  integrity  of  the  opinion  or  conclusion 
registered  by  their  verdict.  The  verdict  is  none  the  less  based 
upon  the  evidence  and  the  evidence  alone  because  in  reaching 
it  jurors  have  brought  that  evidence  to  the  test  thus  indicated. 

While  I  regret  the  conclusion  announced  in  the  majority 
opinion,  I  am  glad  to  believe  that  it  cannot  result  in  wide- 
spread mischief.  For  however  solemnly  we  may  declare  the 
rule  so  approved,  and  however  faithfully  the  trial  courts  may 
go  through  the  perfunctory  routine  pf  repeating  it  in  their 
instructions,  juries  will  continue  just  the  same  to  test  the 
truth  ai^d  values  of  expert  testimony  concerning  matters  which 
are  not  of  an  abstruse  or  scientific  character  by  the  touchstone 
of  their  own  experience  and  observation. 

I  think  the  judgment  of  the  trial  court  should  be  affirmed. 
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C.  E.  Low,  Appellant,  v.  Young,  Mullarky  &  Long  and 
Henry  Young,  H.  Mullarky,  G.  I.  Long  and  T.  F. 
Wait. 

CkmtnctB:    constbuction..  Where  an  instrnment  is  partly  written  and 
1    partly  printed,  the  written  portion  will  control  in  case  of  apparent 
inconsiBtencj. 


CONTRACT  AFFECTING  SEAL  PROPEBTY:    OPTION:    ESTOPPEL.     Where 

2  an  agreement  respecting  the  sale  of  real  estate  amounts  simply  to  an 
option  to  purchase  and  not  a  contract  of  sale,  failure  to  make  pay- 
ments as  provided  therein  is  an  abandonment  of  all  further  rights 
thereunder;  and  the  serving  of  notice  of  forfeiture  after  the  breach 
would  not  amount  to  an  estoppel  of  the  right  to  rely  on  the  conten- 
tion that  the  instrument  was  merely  an  option.  The  agreement  in 
this  ease  is  held  to  have  been  merely  an  option. 

Appeal  from  Buena  Vista  District  Court. — ^Hon.  A.  D.  Bailie, 

Judge. 

Friday,  December  13,  1912. 

AcnoN  in  equity  to  enforce  specific  performance  of  an 
alleged  contract  to  convey  land,  with  the  additional  prayer 
that  if  specific  performance  is  impracticable  plaintiff  have 
relief  against  defendants  by  way  of  damages.  There  was 
a  decree  for  defendants,  from  which  plaintiff  appeals. — 
Affirmed, 

James  Deland,  for  appellant. 

V,  P.  McManus,  Kelleher  cfe  O'Connor  and  FaviUe  & 
Whitney,  for  appellees. 

McClain,  C.  J. — On  March  17,  1910,  the  plaintiff,  as  a 
real  estate  broker,  entered  into  a  written  agreement  with  the 
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defendants  Young,  Mollarky,  and  Long  with  reference  to 
a  purchase,  or  a  prospective  purchase,  by  plaintiff  of  a  farm 
owned  by  said  defendants  as  tenants  in  common.  This  con- 
tract provided  for  payment  of  a  considerable  portion  of  the 
purchase  price  within  sixty  days;  $50  being  paid  in  cash. 
The  terms  of  the  contract  as  to  payment  were  not  carried 
out,  and  said  defendants,  in  June  following,  entered  into 
a  contract  with  defendant  Wait  for  the  sale  of  the  land  to 
him.  It  is  now  conceded  for  plaintiff  that  the  contract  on 
which  he  sues  was  not  recorded  until  after  the  contract  be- 
tween Wait  and  the  defendants  was  entered  into,  and  there- 
fore that  Wait,  having  purchased  without  knowledge  or  notice 
of  the  contract  with  plaintiff,  must  be  protected  as  against  it. 
The  sole  controversy,  therefore,  is  as  to  whether  plaintiff  is 
entitled  to  recover  damages  against  the  defendants  Young, 
Mullarky,  and  Long  for  breach  of  their  contract  with  him. 

Substantially,  the  controversy  between  plaintiff  and  the 
defendants  Young,  MuUarky,  and  Long,  who  will  be  here- 
after referred  to  as  the  defendants,  is  as  to  whether  the  written 
contract  entered  into  between  plaintiff  and  defendants  was  a 
mutually  binding  agreement  of  purchase  by  plaintiff,  for 
breach  of  which  defendants  must  answer  in*  damages,  or 
whether,  on  the  other  hand,  it,  secured  to  plaintiff  only  an 
option  to  purchase  the  land,  on  terms  specified,  within  sixty 
days,  and  by  its  own  terms  became  void  and  inoperative  on 
the  failure  of  the  plaintiff  to  exercise  such  option  to  purchase 
within  the  time  specified. 

The  written  instrument  referred  to  consisted  of  a  printed 
blank,  embodying  the  usual  provisions  of  a  contract  of  sale  of 
land,  with  certain  stipulations  written  in  blank  spaces  left 
for  the  purposes  of  specifying  the  description  of  the  property, 
the  names  of  the  parties,  and  the  terms  of  payment.  Without 
setting  out  the  contract  in  full,  it  is  sufScient4o  say  that  the 
consideration  was  stated  to  be  $18,000,  of  which  the  plaintiff 
had  paid  $50,  and  that  plaintiff  agreed  to  assume  a  mortgage 
on  the  land  for  $8,000,  give  a  note  for  $3,000,  secured  by 
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second  mortgage  on  the  land,  payable  in  five  years,  and 
another  note  for  the  balance  of  the  purchase  price,  payable 
on  or  before  sixty  days.  Following  these  provisions,  there  was 
written  into  the  printed  blank  the  following  stipulation :  ' '  If 
said  note  of  nine  thousand  nine  hundred  and  fifty  dollars  is 
not  paid  when  due  this  contract  is  null  and  void.  Second 
party  forfeits  his  fifty  dollars  paid ;  and  first  party  refunds 
notes  given  by  second  party.  It  is  agreed  that  tile  now  on 
said  land,  not  laid,  shall  be  property  of  second  party." 

Applying  the  well-recognized  rule  that  in  construing 
instruments  partly  printed  and  partly  in  writing,  if  there  is 
apparent  inconsistency  between  the  printed  portions  and  the 

portions  in  writing,  the  provisions  in  writing 
constractioD.  shrill  be  given  controlling  significance  {Syl- 
vester V.  Ammons,  126  Iowa,  140),  we  reach  the  conclusion 
that  the  written  stipulation  above  set  out  provided  for  an 
option  only,  which  plaintiff  might  exercise  within  sixty  days, 
and  that  the  printed  portions  of  the  contract  having  reference 
to  a  binding  sale  by  defendants  to  plaintiff  were  superseded 
by  this  stipulation  inserted  in  writing. 

The  prior  negotiations  of  the  parties,  and  their  interpre- 
tation of  the  contract  between  them,  may,  of  course,  be  taken 
into  account  in  determining  the  effect  of  the  entire  contract 

as  executed,  in  view  of  the  inconsistency 
inct  affpctinff  appearing  therein ;  and  we  have  no  hesitation 
option:  estop-'    in  reaching  the  conclusion  that,  in  view  of 

the  circumstances  under  which  the  blank  con- 
tract was  filled  out  and  signed,  and  the  subsequent  practical 
abandonment  of  the  written  contract  by  plaintiff,  indicated 
by  his  proposal  to  defendants  to  effect  a  sale  of  the  land  for 
them  to  another  party  on  wholly  different  terms  from  those 
embodied  in  the  contract,  it  was  the  intention  of  the  parties 
to  enter  into  an  agreement  which  would  give  to  the  plaintiff 
nothing  more  than  an  option — failure  to  comply  with  the 
stipulations  being,  as  a  matter  of  law,  an  abandonment  of  all 

further  rights  thereunder. 
Vol,  153  U.— 2 
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As  against  this  conclusion,  which  was  the  one  drawn  by 
the  trial  court  from  the  writing  and  the  oral  evidence  as  to 
the  conduct  of  the  parties,  counsel  for  appellant  insists  on 
substantially  two  propositions  of  fact:  First,  that  the  de- 
fendants  have  by  their  acts  estopped  themselves  from  claim- 
ing that  the  contract  provided  only  for  an  option  by  subse- 
quently serving  on  plaintiff  a  notice  of  forfeiture  in  accordance 
with  provisions  of  Code,  section  4299,  relating  to  contracts 
for  the  purchase  of  real  estate,  and,  further,  that  such  estoppel 
has  arisen  in  plaintiff's  favor,  as  against  defendants,  by  the 
action  of  defendants  in  allowing  plaintiff  to  incur  expense  in 
reliance  on  the  contract  after  the  term  of  the  option  had 
expired;  and,  second,  and  without  regard  to  a  technical 
estoppel,  that  defendants,  having  elected  to  treat  the  con- 
tract as  one  of  purchase,  cannot  now  mend  their  hold  by 
assuming  another  and  inconsistent  position  with  reference 
thereto. 

As  to  the  alleged  estoppel,  it  is  sufficient  to  say  that  the 
merely  precautionary  measure  of  serving  notice,  in  view  of 
the  possible  construction  which  might  be  contended  for  by 
plaintiff,  would  not,  in  itself,  constitute  an  estoppel  of  the 
defendants  to  rely  upon  their  construction  of  the  terms  of 
the  contract.  Such  notice  was  not  served  until  after  defend- 
ants had,  as  plaintiff  well  knew,  entered  into  an  agreement 
for  the  sale  of  the  land  to  Wait;  and  nothing  appears  to 
have  been  done  by  plaintiff  in  reliance  on  such  notice,  save 
to  attempt  to  insist  upon  his  own  construction  of  the  agree- 
ment. It  nowhere  appears  that  if  this  notice  had  not  been 
served  plaintiff  would  have  recognized  the  contract  as  pro- 
viding for  an  option  only,  and  abandoned  further  effort  to 
enforce  the  contract  under  the  construction  which  he  placed 
upon  it. 

Whatever  plaintiff  may  have  done  in  attempting  to  effect 
a  sale  of  the  property  to  another  purchaser,  and  on  other 
terms,  was  plainly,  in  view  of  the  correspondence  between  the 
parties,  done  in  the  hope  of  securing  some  advantage  by  way 
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of  commission  or  otherwise  in  bringing  about  a  sale  which 
would  be  satisfactory  to  the  defendants.  Such  negotiations 
rather  confirm  than  negative  the  construction  of  the  contract 
insisted  upon  for  defendants,  under  which  the  rights  of 
plaintiff  to  exercise  his  option  had  fully  terminated  by  expira- 
tion of  time. 

The  suggestions  already  made  practically  dispose  of  the 
contention  that  appellees,  having  elected  their  remedy  under 
the  instrument,  are  foreclosed  from  now  taking  the  incon- 
sistent i>08ition  that  it  provided  only  for  an  option,  which  had 
become  forfeited  when  such  election  was  made.  The  case  is 
not  one  involving  election  of  remedies,  but  one  involving  the 
construction  of  the  contract  itself,  and  in  view  of  this  situa- 
tion the  doctrine  as  to  election  of  remedies  has  no  application. 

The  decree  of  the  trial  court  was  right ;  and  it  is  therefore 
Affirmed. 


Portable  Elevator  Manufacturing/ Company,  Appellant,  v. 

Bradley,  Merrl\m  &  Smfth. 

Sales:    contract:    breach.    Under  a  jobber 's  contract  for  the  exclusive 

1  sale  of  maehinerj  for  a  certain  time  and  in  certain  territory,  the 
machinery  to  be  furnished  as  listed,  and  the  jobber  to  use  good 
bumness  methods  to  effect  sales,  and  in  view  of  the  evidence  that 
both  parties  knew  it  was  customary  to  take  orders  for  future  deliv- 
ery, and  that  canvassing  the  territory  was  the  proper  method  of 
procuring  trade  in  that  line  of  business,  refusal  to  furnish  machin- 
ery for  which  orders  were  taken  during  the  life  of  the  contract  but 
to  be  delivered  thereafter,  was  a  breach  of  the  contract. 

Same:     sceasure  op  dauages.    Where  it  appeared  that  the  expense  of 

2  substituting  other  machinery  for  that  sold,  caused  by  defendants 
breach  of  the  contract  to  furnish  the  same,  was  as  great  as  that 
incurred  in  procuring  the  original  orders,  the  plaintiff  was  entitled 
to  recover  as  damages  the  profits  that  would  have  accrued  from 
filling  the  original  orders;  and  where  the  amount  allowed  was  less 
than  the  proper  measure  of  damages  there  was  no  prejudice  to  the 
defendant  in  awarding  the  expense  of  obtaining  the  orders. 
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Appeal  from^  PoitawcUtamie  District  Court. — Hon.  B.  B. 

Woodruff,  Judge. 

Friday,  December  13,  1912. 

The  parties  agreed  upon  the  amount  owing  on  the  account 
sued  on,  but  from  judgment  awarding  recovery  on  the  counter- 
claim the  plaintiff  appeals. — Affirmed, 

Saunders  <fe  Stuart  and  Francis  A,  Brogan,  for  appellant. 

Tinley  &  Mitchell^  for  appellee. 

Ladd,  J. — The  parties  agreed  that  $1,735.34  was  due  plain- 
tiff for  goods  furnished  the  defendant  in  pursuance  of  a  con- 
tract. The  controversy  arises  on  the  counterclaim  in  which 
defendant  claims  damages  suffered  in  consequence  of  an 
alleged  breach  of  said  contract,  in  that  plaintiff  failed  and 
refused  to  deliver  to  defendant  certain  machines  and  attach- 
ments for  which  orders  were  obtained  prior  to  its  expiration 
be  delivered  thereafter.  This  agreement  was  entered  into 
November  21,  1907,  and  therein  the  plaintiff,  as  party  of  the 
first  part,  granted  "unto  the  party  of  the  second  part  (defend- 
ant) the  sole  and  exclusive  sale  of  their  entire  line  of  portable 
wagon  dumps  and  elevators,  conveyors,  drages  and  horse 
powers"  in  certain  defined  territory  **for  a  period  of  one 
year."  Plaintiff  undertook  not  to  ship  or  sell  such  machines 
in  said  territory  **  during  the  existence  of  the  contract,  unless 
upon  the  written  consent  of  the  party  of  the  second  part,"  and 
that  it  would  **make  prompt  and  satisfactory  shipments  or 
delivery  of  all  goods  ordered  by  party  of  second  part."  The 
defendant  agreed  '*to  buy  one  hundred  and  fifty  standard^ 
machines  for  the  season  of  1008,  specifications  to  bo  furnished 
in  sufficient  time  before  Nov.  1,  1908,  for  their  manufacture 
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and  shipment."  The  fifth  clause  contains  a  guaranty,  and 
the  sixth  stipulates  that ' '  all  of  the  '  little  Oiant  grain  dumps, ' 
elevators,  conveyors,  and  drages  are  to  be  furnished  complete 
as  called  for  in  1908  catalog  and  price  list  of  said  manufac- 
turers as  attached  to  this  contract  and  marked  'Exhibition  A.' 
Seventh.  Party  of  the  first  part  agrees  to  sell  party  of  the 
second  part  all  machinery  at  a  discount  of  35  per  cent,  from 
their  price  list  of  1908."  Following  was  a  price  list  of  attach- 
ments, after  which  the  contract  proceeds:  '*A11  shipments 
made  prior  to  October  1st,  1908,  payable  four  months  from 
October  1st,  subject  to  a  cash  discount  of  one  (1)  per  cent. 
per  month  for  all  anticipated  payments,  but  not  to  exceed  a 
total  of  three  (3)  per  cent,  cash  discount.  Shipments  after 
October  Ist  to  be  four  months  from  shipment,  subject  to  a 
cash  discount  of  one  (1)  per  cent,  per  month  for  anticipated 
time,  but  not  to  exceed  three  (3)  per  cent,  cash  discount.  The 
said  party  of  the  second  part  for  and  in  consideration  of  the 
promises  and  undertakings  of  party  of  the  first  part,  hereby 
covenants  and  agrees  as  follows :  First.  To  fully  canvass  and 
work  for  the  trade  in  the  territory  assigned  by  using  all  good 
business  methods  to  promote  the  sale  of  the  goods  herein  men- 
tioned, and  not  to  handle  or  offer  for  sale,  other  portable 
dumps  and  elevators,  conveyors  or  drages ;  nor  to  sell  outside  of 
said  territory  except  by  consent  of  said  party  of  the  first  part 
Second.  To  make  settlements  promptly  and  in  accordance  with 
the  terms  hereinbefore  mentioned."  The  remainder  of  the 
agreement  relates  to  repairs  and  extras  which  were  to  be  set- 
tled for  December  1st  of  each  year. 

As  the  contract  was  not  renewed  or  extended,  the  defend- 
ant prayed  for  allowance  on  the  counterclaim  for  damages  suf- 
fered in  consequence  of  plaintiff's  refusal  to  furnish  articles 
to  fill  the  orders  taken  prior  to  November  21,  1908,  the  time 
to  which  the  right  of  exclusive  sale  was  granted,  but  to  be 
delivered  thereafter.  The  evidence,  disclosed  that  plaintiff 
manufactured  the  various  articles  to  be  furnished  under  the 
contract,  and  that  defendant  was  a  jobber  supplying  local 
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dealers  or  retailers,  and  that  prior  to  the  expiration  of  the 
year  during  which  the  exclusive  right  of  sale  was  granted  de- 
fendant had  taken  forty-four  orders  for  machines  from  local 
dealers  within  the  stipulated  territory.  At  their  settlement 
in  December  following,  plaintiff's  attention  was  directed  to 
these  orders,  but,  having  entered  into  a  similar  contract  with 
another  concern,  it  declined  to  furnish  machines  and  attach- 
ments to  defendant  with  which  to  perform  its  obligations  as- 
sumed in  accepting  the  orders. 

But  two  matters  are  argued:  (1)  The  construction  of 
the  contract;  and  (2)  the  measure  of  damages. 

I.  The  language  of  the  contract  indicates  that  the  imple- 
ments were  of  a  particular  make  or  type,  and  were  manufac- 
tured and  supplied  to  jobbers  as  demanded. 

1 .  Salbs  :  con- 

tract:  breach.  Such  demand  is  measured  by  the  call  from 
jobbers,  who,  in  turn,  necessarily  rely  upon  orders  from 
retailers.  The  right  to  the  ''sole  and  exclusive  sale"  was 
limited  to  one  year,  or  ended  November  21,  1908.  This  had 
reference  to  the  negotiation  of  sales  by  defendant  with  the 
local  dealers.  Were  completed  sales  only  contemplated  or 
such  executory  sales  as  ordinarily  are  made  by  jobbers  in  the 
usual  course  of  business  in  that  particular  lineY  This  may 
be  ascertained  from  tho  relations  of  the  parties,  the  man- 
ner of  transacting  business  between  the  jobber  and  retailer 
and  especially  by  comparison  with  another  portion  of  the 
contract.  Plaintiff  manufactured  the  implements  enumerated 
and  defendant  was  engaged  in  soliciting  trade  from  and 
supplying  retailers  with  these  and  other  implements.  This 
was  done  by  taking  orders  from  the  retailers  for  future 
delivery,  six  to  twelve  and  sometimes  eighteen  months  hence, 
and  especially  was  this  true  with  respect  to  the  articles  manu- 
factured by  plaintiff,  as  the  demand  for  their  use  was  in  the 
fall  of  the  year.  This  method  of  doing  business  was  under- 
stood by  both  parties.  The  other  clause  of  the  contract  alluded 
to  obligated  defendant  to  *' fully  canvass  and  work  for  the 
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trade  in  the  territory  assi^ed  by  using  all  good  business 
methods  to  promote  the  sale  of  the  goods  herein  mentioned.'' 
How  was  this  to  be  done  1  By  soliciting  the  tra:de  from  retail- 
ers and  procuring  from  them  orders  of  goods,  and  this  must 
have  been  so  understood,  for  it  appears  to  have  been  the  only 
method  of  canvassing  and  working  for  trade  in  this  line  of 
business.  Indeed,  an  ofScer  of  plaintiff  in  charge  of  its  busi- 
ness with  defendant  testified  that  he  ''understood  that  the 
proper  handling  of  business  of  that  kind  required  canvassing 
for  future  business."  When  was  the  canvassing  and  work  for 
trade  in  the  territory  to  cease  ?  At  the  end  of  the  year.  Until 
that  time,  November  21,  1908,  the  defendant  was  not  only 
bound  to  canvass  and  work  for  trade  by  the  use  of  all  good 
business  methods,  but  prohibited  from  handling  or  offering 
for  sale  other  articles  of  the  kind.  This,  as  said,  involved 
soliciting  business  from  the  retailers  and  taking  orders  for 
future  delivery  according  to  the  usage  of  the  business  being 
carried  on  up  to  the  end  of  the  year.  Can  it  be  that,  though 
bound  to  solicit  and  enter  into  contracts  with  retailers  for  the 
sale  of  the  implements  in  question  up  to  the  end  of  the  year, 
this  was  to  be  done  notwithstanding  the  impossibility  of  per- 
forming them  within  that  time,  and  without  assurance  that 
they  might  be  performed  thereafter  ?  And  yet  defendant  must 
necessarily  have  been  in  this  predicament  were  the  construc- 
tion contended  for  by  plaintiff  to  be  adopted.  The  time  within 
which  goods  must  have  been  ordered  from  or  delivered  by 
plaintiff  is  not  restricted  in  the  agreement,  unless  by  the 
period  defined  for  the  **8ole  and  exclusive  sale"  by  defendant 
to  the  retailers,  and  this,  as  we  think,  in  view  of  the  duty  of 
defendant  to  canvass  for  and  take  orders  throughout  the 
period,  must  be  construed  to  have  reference  to  the  procure- 
ment  of  those  executory  contracts  evidenced  by  accepted  orders 
from  retailers.  Refusal  then  to  furnish  machinery  and  attach- 
ments to  fill  such  orders  was  a  breach  of  the  contract  on  which 
damages  were  recoverable. 

II.    The  implements  were  of  a  designated  manufacture. 


24  Kane  v.  Templin.  [158  Iowa 

The  defendant  must  have  delivered  these  in  order  to  perform 

^    ^  its  contracts  with  retailers.     Though  there 

S^^Xmlees        ^^'^^  hoYe  been  others  of  similar  device,  they 

were  not  such  as  had  been  contracted,  and, 
though  defendant  was  able  to  substitute  some  of  another  make 
in  place  of  those  ordered,  the  evidence  that  this  involved  as 
much  expense  and  trouble  as  in  procuring  the  original  orders 
was  undisputed.  That  the  implements  could  not  be  supplied 
from  the  general  market  disposes  of  the  authorities  relied  on 
by  appellant.  The  defendant  was  handling  these  implements 
in  order  to  acquire  the  profits  to  be  obtained  from  supplying 
the  local  dealers,  and,  as  by  the  breach  of  the  agreement  the 
defendant  was  deprived  thereof,  these  constituted  the  dam- 
ages which  the  latter  was  entitled  to  recover.  Hichhom  v. 
Bradley,  117  Iowa,  130;  Rule  v.  McGregor,  117  Iowa,  419; 
Black  V.  By.,  122  Iowa,  36 ;  See  lowa^Minnesota  La/nd  Co.  v. 
Conner,  136  Iowa,  674. 

As  the  amount  allowed  by  the  court  was  less  than  this 
measure  authorized,  there  was  no  prejudice  to  appellant  in 
awarding  the  expense  of  obtaining  the  orders  only. — Affirmed. 


James  Kane  v.  John  W.  Templin,  et  al.,  and  Geo.  W. 

Speidel,  Appellants. 

Real  property:    easements  by  implication.    The  devisees  of  property 

1  take  title  bj  purchase,  and  so  far  as  easements  are  concerned  their 
rights  are  the  same  as  those  of  any  other  purchaser.  So  that  where 
a  building  was  devised  to  different  parties,  in  one  part  of  which 
and  adjoining  the  dividing  line  there  was  a  stairway  and  hall  de- 
signed and  used  for  the  mutual  convenience  of  the  occupants  of 
the  entire  building,  the  grantees  of  the  part  adjoining  the  stairway 
and  hall  acquired  an  easement  therein  by  implication,  and  the 
grantees  of  the  other  part  took  title  subject  to  such  easement. 

Same:     Easements  by  implication  are  limited  to  such  rights  as  in  the 

2  mature  of  the  case  must  be  presumed  to  have  been  in  the  minds  of 
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the  parties  concerned,  .appurtenant  on  the  one  hand  and  servient  on 
the  other;  and  necessity  for  the  convenient  use  and  enjojinent  of 
the  premises  to  which  the  easement  is  claimed  to  be  appurtenant 
is  material  in  determining  whether  the  easement  is  to  be  implied. 

Same:    An  appurtenant  easement  passes  with  a  description  of  the  prop- 

3  erty  to  which  it  attaches  without  specific  designation;  and  the  pur- 
chaser of  the  servient  property  takes  subject  to  the  easement,  with- 
out express  reservation. 

Same:     judgments:     conclusiveness.    A  decree  reforming  a  will  so 

4  as  to  correctly  describe  that  part  of  a  building  devised  to  one 
legatee  will  not  bar  the  right  of  the  legatee  of  the  other  part  to 
subsequently  sue  for  the  protection  of  an  easement  appurtenant 
thereto. 

Same:    abandonment:     evidence.    Mere  nonuser  of  an  easement  dur- 

5  ing  a  time  when  there  was  no  occasion  to  use  it  does  not  show  per- 
manent abandonment.  In  the  instant  case  the  evidence  is  held  in- 
sufficient to  show  abandonment. 


Appeal  from  Johnson  District  Court. — Hon.  R.  P.  Howell, 

Judge. 

Friday,  December  13,  1912. 

Action  in  equity  to  enjoin  the  defendants  from  obstruct- 
ing certain  stairways  and  access  to  a  hall  on  their  premises 
in  the  use  of  which,  it  is  claimed  by  plaintiff,  he  has  an  ease- 
ment. There  was  a  decree  for  plaintiff,  and  the  defendants 
appeal. — Affirmed. 

Wade,  Butcher  iSk  Davis,  for  appellants. 

John  J.  Ney,  for  appellee. 

McCiaAin>  C.  J. — ^About  the  year  1860,  one  J.  D.  Templin 
was  the  owner  of  a  parcel  of  land  in  the  business  portion  of 
Iowa  City  with  a  frontage  of  forty  feet  on  the  south  side 
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of  Washington  street  and  extending  southward  one  hundred 
and  fifty  feet  to  an  alley,  and  erected  thereon  a  two-story 
brick  building  of  the  entire  width  of  the  parcel  of  land  and 
of  a  depth  of  about  eighty  feet.  Through  the  center  of  this 
buildingy  extending  north  and  south,  was  a  brick  wall  from 
the  foundation  to  the  roof,  dividing  the  lower  story  into  two 
storerooms,  each  about  twenty  feet  in  width,  save  that  out  of 
the  east  half  space  was  taken  for  a  front  and  a  rear  stairway, 
inclosed,  and  adjoining  the  center  wall,  which  stairways  gave 
access  to  a  hallway  on  the  second  floor  extending  the  entire 
length  of  the  bidlding  north  and  south  and  also  adjoining 
the  <$enter  wall.  There  was  no  access  to  the  front  stairway 
from  the  west  storeroom,  but  the  back  stairway  was  reached 
from  that  room  through  a  door  near  the  south  end  of  the 
center  wall.  On  the  second  floor,  the  rooms  on  the  west  side 
of  the  center  wall  were  reached  from  the  hallway  through 
doors  cut  in  the  wall,  and  on  the  east  side  of  the  hallway 
were  doors  into  corresponding  rooms  over  the  eastern  store- 
room. Without  any  substantial  change  of  plan,  the  front  and 
rear  stairways  and  the  hall  on,  the  second  floor  continued  to 
be  used  for  the  purposes  above  indicated  until  the  death  of 
the  owner  in  1882,  when  the  two  portions  of  the  premises 
passed  by  devise  to  different  owners;  the  eastern  part  of  the 
building  being  described  as  the  west  half  of  the  east  half 
of  lot  2  in  block  81,  and  the  western  part  being  described  as 
the  east  half  of  the  west  half  of  the  same  lot.  The  title  of 
the  plaintiff  and  the  defendants,  respectively,  to  the  west  half 
and  the  east  half  of  the  building,  rests  upon  these  devises. 
For  the  purpose  of  determining  the  question  presented,  no 
further  details  as  to  the  title  to  the  respective  portions  of  the 
property  need  be  set  out.  The  claim  of  plaintiff  as  owner  of 
the  west  half  of  the  building  is  that,  under  the  devise  to  his 
remote  grantors  of  the  west  half  of  the  east  half  of  lot  2,  he 
acquired  the  right  to  the  use  of  the  stairways  and  hall  as  an 
easement  appurtenant  to  his  portion  of  the  building;  while  the 
contention  for  defendants  is  that  there  was  no  easement 
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granted  in  the  stairways  and  hall  which  are  wholly  within 
the  limits  of  the  east  half  of  the  building,  and  that  the  devise 
of  that  portion  excluded  any  easement  by  implication  or 
necessity.  There  is  a  further  claim  for  defendants  that,  if 
any  easement  existed  at  the  time  the  devise  took  effect,  it  has 
been  abandoned  by  the  conduct  of  plaintiff  and  those  under 
whom  he  claims. 

I.  The  devisees  of  the  two  halves  of  the  building  took 
title  as  purchasers,  and  their  rights,  so  far  as  we  can  see, 
were  the  same  as  they  would  have  been  had  J.  D.  Templin 

conveyed  the  west  half  of  the  building,  that 


1.     RXAL   PROP 
BBTT  :  ei 
ments  b 


BBTT :  eaue-        is^  the  cast  half  of  the  west  half  of  lot  2,  to 


ments  or  '  ' 

imiaicatfoii.  plaintiff's  remote  grantors,  and  at  the  same 
time  conveyed  to  others  the  east  half  of  the  building,  that  is, 
the  west  half  of  the  east  half  of  the  same  lot.  If,  at  the  time 
such  conveyances  were  made,  there  had  existed,  in  the  east 
half  of  the  building  adjoining  the  dividing  wall,  stairways 
and  a  hallway  originally  designed  and  still  used,  as  was 
obvious  to  all  the  grantees^  for  the  mutual  convenience  of  the 
occupants  of  the  entire  building,  then,  as  we  think,  the  gran- 
tees of  the  west  half  would  have  acquired  by  implication  an 
easement  in  tlie  use  of  such  stairways  and  hall,  and  the  grantees 
of  the  east  half  would  have  taken  title  subject  to  such  ease- 
ment. Thompson  v.  Miner,  30  Iowa,  386 ;  Marshall  Ice  Co.  v. 
La  Plant,  136  lowta^  621;  Howell  v.  Estes,  71  Tex.  690  (12  S. 
W.  62) ;  Doyle  v.  Lord,  64  N.  Y.  432  (21  Am.  Rep.  629). 

It  must  be  conceded  that  easements  by  implication  are  to 
be  strictly  limited  to  rights  which  in  the  very  nature  of  the 
case  must  be  presumed  to  have  been  in  the  minds  of  the  parties 

concerned,  appurtenant  on  the  one  hand  and 
servient  on  the  other;  and  the  necessity  of  the 
use  for  the  convenient  enjoyment  of  the  premises  to  which 
the  easement  is  claimed  as  appurtenant  is  a  material  con- 
sideration in  determining  whether  such  easement  is  to  be 
implied.  Nevertheless,  an  easement  by  implication  is  a  dif- 
ferent thing  from  an  easement  by  necessity,  as  the  latter 


28  Kane  v.'TempUn.  [158  Iowa 

term  is  properly  used.  .  Scott  v.  Palms,  48  Mich.  505  (12 
N.  W.  677).  It  must  be  conceded,  also,  that  in  some  courts 
easements  by  implication  have  been  limited  to  those  existing 
strictly  by  necessity.  See,  for  example,  Buss  v.  Dyer,  125 
Mass.  287 ;  HUdrelh  v.  Geogins,  91  Me.  227  (39  Atl.  550) ; 
Stillwell  V.  Foster,  80  Me.  333,  (14  Atl.  731).  Much  may 
be  said  in  behalf  of  this  rule;  but  we  think  the  other  rule 
which  recognizes  an  implied  easement  as  arising  out  of  the 
method  of  construction  and  use  of  the  building,  portions  of 
which  subsequently  pass  to  different  purchasers,  has  been 
adopted  by  this  court  in  the  cases  already  cited. 

Easements  appurtenant  pass  with  the  description  of  the 
property  to  which  they  are  appurtenant  without  specific 
designation,  and,  on  the  other  hand,  the  purchaser  of  the 

servient  property  takes  subject  to  the  ease- 

AMB.  ment  without  express  reservation.    Teachout 

V.  Capital  Lodge,  128  Iowa,  380;  Beed  v.  Oassser,  130  Iowa, 

87;  Hatton  v.  Cole,  152  Iowa,  485;  Stephens  v.  Boyd  (Iowa), 

138  N.  W.  389. 

We  do  not  undertake  to  say  that,  if  the  building  should 
be  entirely  destroyed,  the  plaintiff  would  have  an  easement  in 
that  portion  of  defendants'  lot  over  which  the  stairways  and 
hall  are  now  maintained.  No  such  question  is  before  us. 
Plaintiff  asks  only  that  defendants  be  enjoined  from  obstruct- 
ing his  use  of  the  stairways  and  hallway  as  they  now  exist, 
such  use  being  that  to  which  they  were  subject  at  the  time 
title  passed  under  separate  ownership  by  virtue  of  the  provi- 
sions of  J.  D.  Templin's  will.  We  think  this  claim  of  plaintiff 
was  properly  recognized  by  the  lower  court. 

II.  Appellants  rely  upon  a  decree  in  an  action  to  which 
all  the  devisees  of  J.  D.  Templin  were  parties  as  an  adjudica- 
tion in  favor  of  defendants  J.  W.  Templin  and  others  against 

plaintiff's  remote  grantor  cutting  off  any 
*•  menfs':  ^"ol?"      right  in  the  east  half  of  the  building.    But  it 

appears  that  the  action  in  which  such  decree 
was  rendered  was  one  in  which  John  W.  Templin  and  his 
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minor  children,  who  are  defendants  in  the  present  action,  asked 
that  as  against  the  other  heirs  or  devisees  of  J.  D.  Templin 
j  the  will  of  the  latter  be  so  reformed  as  to  correctly  describe 

a  certain  parcel  of  land  devised  to  said  John  W.  Templin  and 
his  issue  as  the  west  half  of  the-east  half  of  lot  2  in  block  81, 
instead  of  the  east  half  of  the  west  hialf  of  said  lot,  which  was 
in  said  will  devised  to  a  daughter,  remote  grantor  of  the 
plaintiff,  and  that  the  right  of  said  plaintiffs  to  the  west  half 
of  the  east  half  of  said  lot  under  the  will  as  thus  corrected  be 
confirmed,  and  that  to  remove  any  cloud  from  said  plaintiff's 
title  the  record  of  the  will  be  made  to  conform  to  the  correc- 
tion asked.  The  decree  in  that  action  recites  service  of  notice 
on  defendants  therein  and  default  by  them,  and  a  finding 
that  said  plaintiffs  were,  under  the  provisions  and  conditions 
of  the  will,  the  owners  of  the  west  half  of  the  east  half  of 
said  lot,  correcting  the  will  accordingly  in  that  respect,  and 
confirming  their  title  and  quieting  it  qs  against  the  defendants 
in  that  action.  It  is  clear  therefore  that  plaintiff's  remote 
grantor,  as  heir  of  J.  D.  Templin  and  devisee  under  his  will, 
was  not  called  upon  to  defend  her  right  to  an  easement  by 
implication  in  the  west  half  of  the  east  half  of  the  lot  which 
she  had  by  virtue  of  the  devise  to  her  of  the  east  half  of  the 
west  half  of  the  lot,  and  that  the  only  effect  of  the  decree 
was  to  reform  the  will  and  make  it  effectual  to  carry  out  the 
intent  of  the  testator.  In  the  first  division  of  this  opinion 
the  rights  of  the  parties  have  been  determined  on  the  theory 
of  dev[ses  of  the  two  halves  of  the  building  to  different 
.  devisees,  and  that  conclusion  is  not  affected,  therefore,  by  the 
consideration  of  the  decree  herein  described. 
i  In  view  of  this  conclusion^  the  motion  of  appellee,  sub- 

'  mitted  with  the  case,  to  strike  from  the  record  the  decree 

I  offered  in  evidence  on  certain  grounds  set  up  in  said  motion, 

'  need  not  be  passed  upon,  and  it  is  therefore  overruled. 

III.    The  evidence  relied  upon  for  appellants  to  show 
abandonment  of  the  easement  by  plaintiff's  grantors  or  him- 
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self  seems  to  us  to  be  quite  inadequate.    The  obstructions  of 

which  plaintiff  complains,  and  which  he  asks 
^*  donmenf?*evi.     to  have  abated,  have  not  existed  for  any  great 

length  of  time  and  have  but  recently  come  to 
his  (attention.  It  is  true  that  for  some  years  the  second  floor 
of  plaintiff's  premises  has  been  occupied  by  a  tenant  in  con- 
nection with  the  second  floor  room  to  the  west ;  communication 
having  been  established  by  an  arched  opening  in  the  wall  with 
plaintiff's  consent,  and  the  entrances  from  the  hall  to  the 
east  have  not  been  used.  But  if  plaintiff's  present  tenant 
for  his  second  floor  allows  his  lease  to  expire,  it  will  be  neces- 
sary for  plaintiff  in  all  probability  to  lease  the  second  floor 
or  portions  of  it  to  tenants  who  will  desire  access  by  means 
of  the  hallway ;  for  there  is  no  other  avenue  of  access  in  the 
building  to  plaintiff's  second  floor  save  by  the  stairways  and 
hallway  to  which  this  action  relates. 

It  further  appears  that  at  one  time  plaintiff's  immediate 
grantor,  in  leasing  the  storeroom  on  the  first  floor  to  George 
W.  Speidel,  who  now,  as  tenant  of  the  east  half  of  the  build- 
ing, is  a  defendant  in  this  suit,  agreed  to  construct  and  did 
construct  for  him  an  inside  stairway  for  reaching  the  back 
portion  of  the  second  floor.  But  after  occupancy  of  two  or 
three  years,  Speidel  removed  to  the  east  side  of  the  building, 
and  his  succeeding  tenant  of  the  storeroom  on  the  west  side, 
having  no  use  for  the  inside  stairway,  cut  it  out.  Speidel's 
testimony  that,  when  plaintiff's  grantor  agreed  to  construct 
the  inside  stairway,  he  declared  that  his  tenant  had  ^o  right 
to  the  use  of  the  stairways  in  the  east  half  of  the  building,  is 
contradicted  by  the  other  party  to  the  alleged  conversation, 
and,  as  the  burden  of  proving  abandonment  is  upon  the  de- 
fendants, we  reach  the  conclusion  that  no  actual  or  inten- 
tional abandonment  is  made  out. 

Mere  nonuser  of  an  easement  of  this  kind  during  a  period 
of  time  within  which  there  is  no  occasion  to  use  it  does  not 
tend  to  show  a.  permanent  abandonment.  Teachout  v.  Capital 
Lodge,  128  Iowa,  380;  Reed  v.  Oasser,  130  lovra,  87. 

The  decree  of  the  trial  court  is  therefore  Affirmed, 
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EuAS  Spencer  v.  The  Updike  Grain  Co.,  Appellant. 

NegUgonce:    masteb  and  servant:     evidence.    In  this  action  for  in* 

1  jary  to  an  employee  bj  reason  of  the  failure  of  the  rope  on  a  car 
puller  to  alacken,  evidence  that  the  superintendent  of  defendant  had 
on  former  occasions  observed  that  the  rope  did  not  work  satisfac- 
torily and  that  it  had  been  necessary  to  stop  the  machine  on  that 
account,  which  was  not  necessary  to  its  proper  operation,  was  ad* 
missible  to  show  the  defective  condition  of  the  machine,  and  also 
as  bearing  on  defendant's  negligence  in  failing  to  warn  plaintiff 
of  the  danger. 

Same:     Evidence  of  witnesses  familiar  with  the  operation  of  a  car 

2  puller,  that  the  clutch  on  the  puller  in  question  was  so  placed  that 
in  managing  the  rope  on  the  drum  plaintiff  could  not  operate  it 
without  going  around  the  machine,  and  if  properly  placed  it  would 
have  been  within  reach  and  the  machine  could  have  been  immedi- 
ately stopped  by  plaintiff,  was  admissible. 


PBEJXTDlCfB:    REVIEW  ON  APPEAL.    Where  the  plaintiff's  injury, 

3  though  permanent,  was  not  such  as  to  affect  his  expectancy  of  life, 
the  fact  that  his  expectancy  as  shown  was  from  a  date  prior  to 
the  trial  a  short  time,  rather  than  from  the  trial  itself,  was  not 
prejudicial ;  and  if  there  was  any  error  in  its  admission  it  was  cured 
by  the  instruction  of  the  court.  Besides  no  proper  objection  to  * 
the  evidence  in  this  regard  was  made  at  the  trial. 

Same:   failure  to  warn:    instruction.   Where  plaintiff's  injury  was 

4  the  result  of  a  defect  in  the  machine  with  which  he  was  at  work, 
and  not  of  any  negligent  act  of  his  or  of  a  co-employee  in  operat- 
ing the  same,  submission  of  defendant 's  negligence  in  putting  plain- 
tiff to  work  without  warning  was  proper. 

Same:    assumption  of  risk.    Where  plaintiff  was  injured  as  the  re- 

5  suit  of  a  defective  machine  which  he  was  operating  for  the  first 
time,  and  the  defect  was  not  known  to  him  or  obvious  to  an  or- 
dinary person  without  experience,  and  he  did  not  know  that  it  was 
unsuitable  for  the  purpose  and  in  the  method  in  which  it  was  being 
used,  he  did  not  assume  the  risk  of  danger  therefrom. 

Appeal  from  Harrison  District  Court. — ^Hon.  E.  B.  Woodruff, 

Judge. 
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Friday,  December  13,  1912. 

AcnoN  to  recover  damages  for  personal  injuries  received 
by  plaintiff  while  in  the  employment  of  defendant  There  was 
a  verdict  and  judgment  for  plaintiff,  from  which  defendant 
appeals. — Affirmed. 

Oreene,  Breckenridge,  Gurley  &  Woodrou^h  and  Tinley 
6s  Mitchell,  for  appellant. 

8.  H.  Cochran,  for  appellee. 

McCiAiN,  C.  J. — ^Prior  to  the  day  of  the  accident  result- 
ing in  the  injury  to  plaintiff,  he  had  been  in  the  employment 
of  defendant  in  unloading  grain  from  freight  cars  by  means 
of  a  steam  shovel.  On  that  day,  for  the  first  time,  he  was  put 
in  charge  of  a  car  puller,  which  was  being  used  at  the  time  to 
draw  cars  along  the  track  to  the  proper  place  for  unloading. 
The  operation  involved  the  use  of  a  long  rope,  attached  by  a 
hook  to  the  car  to  be  moved ;  the  rope  being  so  drawn  as  to 
move  the  car  by  coiling  it  several  times  around  a  revolving 
drum.  The  operator  would  hold  the  rope  taut  back  of  the 
drum,  and  its  revolutions  would  cause  the  car  to  be  drawn 
along  the  track  as  the  drum  revolved.  The  method  of  discon- 
tinuing the  application  of  power  to  the  car  was  usually,  not 
by  stopping  the  drum,  but  by  allowing  the  rope  to  become 
slack,  so  that  it  would  slip  on  the  drum.  While  plaintiff  was 
engaged  in  handling  the  rope  as  it  came  away  from  the  drum, 
his  coemployee,  who  was  managing  the  car  at  the  end  of  the 
rope,  directed  him  to  give  slack,  and  this,  for  some  reason, 
plaintiff  was  unable  to  do,  as  the  drum  continued  to  draw 
the  rope,  For  the  purpose  of  loosening  the  rope  on  the  drum, 
plaintiff  took  hold  of  the  rope  with  his  right  hand  in  front 
of  the  drum,  and  his  finger  was  caught  between  the  portion  of 
the  rope  which  was  being  drawn  in  and  the  portion  which 
was  being  coiled  on  the  drum,  and  was  so  injured  as  that 
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ampatation  became  necessary,  and  this  is  the  injury  for  which 
recovery  is  sought 

The  negligence  of  the  defendant,  under  the  allegations  of 
the  petition,  which  were  submitted  to  the  jury,  consisted  in 
placing  plaintiff  in  a  dangerous  place  to  work,  in  that  the 
car  puller  was  in  such  condition  that  it  would  not  allow  the 
rope  to  slack,  and  in  placing  plaintiff  in  a  dangerous  position 
to  work  without  explaining  to  him  the  dangers  connected 
therewith,  and  in  maintaining  the  car  puller  without  a  proper 
clutch  appliance  to  stop  the  same.  There  was  an  allegation 
of  freedom  from  contributory  negligence,  and  the  defendant, 
denying  all  negligence  on  its  part,  also  alleged  assumption  of 
risk. 

I.  It  was  material  for  plaintiff  to  show  that  the  car 
puller  was  in  some  way  defective,  and  that  the  defendant  had 
1  nbouoincb  :  knowledge,  or  should  have  had  knowledge,  of 
aSvantfevi-  ^^^  defective  condition.  For  the  purpose  of 
dence.  showiug  that  the  car  puller  did  not  work  prop- 

erly, and  that  its  condition  was  in  some  way  defective  to  def end- 
ant 's  knowledge,  the  plaintiff  was  allowed  to  prove  that  on 
previous  occasions  defendant's  superintendent  had  observed 
the  rope  becoming  tangled  in  some  way  on  the  drum,  and  that 
he  had  found  it  necessary  to  throw  out  the  clutch  and  stop  the 
drum.  We  think  that  this  evidence  was  competent.  It 
appeared  that  in  the  proper  operation  of  the  drum  it  was  not 
necessary  to  throw  out  the  clutch,  in  order  to  stop  the  pull 
on  the  rope ;  this  being  accomplished  simply  by  giving  slack  to 
the  portion  of  the  rope  which  was  being  played  off  from  the 
drum.  If  the  puller  did  not,  in  this  respect,  operate  as  was 
intended,  it  was  either  defective,  or  the  method  of  using  it 
which  defendant  authorized  was  not  a  proper  method.  The 
evidence  was  also  competent,  as  we  think,  on  the  question 
whether  plaintiff  should  have  been  warned  of  the  danger 
involved  in  the  rope  becoming  tangled  in  some  way  on  the 
drum. 

The  cases  relied  upon  for  appellant  on  this  proposition 

Vol.  158  Ia.— 3 
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are  not  in  point,  In  Croddy  v.  Chicago,  B.  I.  &  P.  £.  Co,, 
91  Iowa,  598,  it  was  held  not  error  to  reject  evidence  of  the 
previous  killing  of  stock  at  a  railroad  crossing,  in  an  action 
to  recover  for  stock  killed  at  such  crossing.  It  is  evident  that 
the  previous  negUgent  operation  of  trains  at  the  crossing  in 
question  would  have  no  tendency  to  show  that  the  particular 
train,  the  operation  of  which  was  complained  of,  was  negli- 
gently operated.  In  Potter  v.  Cave,  123  Iowa,  98,  the  question 
was  whether  a  stairway  in  defendant's  storeroom,  down  which 
the  plaintiff  fell,  receiving  the  injuries  complained  of,  was 
maintained  in  a  dangerous  condition ;  and  it  was  held  error  to 
admit  evidence  tending  to  show  that  complaint  had  been  made 
to  an  employee  of  defendant  that  it  was  in  a  dangerous  con- 
dition. The  complaint  was  as  to  the  insufficiency  of  light  and 
of  guards,  which  made  the  stairway  dangerous  to  persons  pass- 
ing near  it.  Plainly  the  actual  condition  of  the  stairway  as 
to  light  and  guards  was  the  sole  question  to  be  determined  in 
fixing  defendant's  liability,  and  warnings  as  to  its  dangerous 
character,  conceding  that  defendant  was  aware  of  its  condi- 
tion, need  not  be  shown.  The  evidence  thus  offered  was  preju- 
dical  to  the  defendant;  for  evidence  as  to  previous  accidents 
or  warnings  might  be  considered  by  the  jury  as  tending  to 
show  that  he  ought  to  have  adopted  precautions  which  he  did 
not  adopt,  even  though,  as  a  matter  of  law,  the  happening  of 
a  previous  accident,  or  the  giving  of  warning,  would  not 
require  any  greater  care  or  precaution  on  his  part  than  that 
required  by  the  knowledge  of  the  condition  of  the  stairway, 
with  which  he  was  necessarily  charged.  We  think  there  was 
no  error  in  the  admission  of  this  evidence. 

II.    The  plaintiff  was  allowed  to  introduce  the  testimony 
of  certain  witnesses  familiar  with  the  operations  of  a  car 

puller  to  show  that  the  clutch  was  so  placed 

2     8am  IB 

that  the  plaintiff,  in  managing  the  rope  on 
the  drum,  could  not  reach  it  without  going  around  the  machine 
to  do  so,  whereas,  if  it  had  been  on  the  other  side  of  the 
machine,  and  within  reach  from  the  place  where  the  operator 
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stood  in  connection  with  the  use  of  the  machine,  the  clutch 
could  have  been  thrown  out  with  safety,  so  as  to  immediately 
stop  the  drum.  This  evidence,  we  think,  was  properly  ad- 
mitted. It  would  be  difficult  to  describe  to  the  jury  the  rela- 
tions of  the  portions  of  the  machine  to  each  other,  so  as  to 
enable  them  to  understand  whether  the  machine  would  have 
been  safer  in  its  practical  operation  if  the  clutch  had  been 
differently  located.  The  experts  were  not  asked  to  say  that 
the  defendant  was  negligent,  and  thus  invade  the  province  of 
the  jury ;  but  they  were  called  upon  to  explain  the  fact  as  to 
whether,  in  the  matter  referred  to,  the  machine  was  as  safe 
for  the  operator  as  it  might,  in  the  exercise  of  reasonable  care, 
have  been  constracted  consistently  with  its  proper  and  efficient 
use.  This  consideration  disposes  of  the  cases  relied  upon  for 
appellant,  which  hold  that  a  question  of  negligence  is  not  a 
subject  for  expert  testimony,  but  should  be  left  to  the  jury. 

III.    As  the  injury  to  the  plaintiff  was  permanent,  evi- 
dence as  to  his  expectancy  of  life  was  material.    It  was  con- 
tended for  appellant  that  the  expectancy  of 
^'  df<^T  'reiMew      life  shown  was  that  of  the  date  of  the  accident, 

the  evidence  was  therefore  incompetent,  relying  upon  Hughes 
V.  Chicago,'B.  I.  &  P.  B.  Co.,  150  Iowa,  232.  But  in  that  case 
the  question  was  as  to  the  expectancy  of  life  of  a  person  who 
was,  at  the  time  of  the  trial,  not  in  the  condition  of  health 
and  bodily  soundness  which  had  existed  before  the  injury.  In 
this  case  there  was  no  evidence  whatever  tending  to  show  that, 
save  for  the  permanent  loss  of  his  finger,  plaintiff  was  not  in  as 
sound  condition  and  having  as  great  an  expectancy  of  life  as 
at  the  time  of  the  injury.  Moreover,  the  admitted  evidence 
did  not  relate  to  the  plaintiff's  expectancy  at  the  time  of  the 
injury,  but  to  a  date  somewhat  subsequent  tt)  the  injury  and 
only  five  months  preceding  the  time  of  the  trial.  The  evidence 
complained  of  consisted  simply  of  an  admission,  on  behalf  of 
defendant,  that  at  the  date  specified  plaintiff's  expectancy  of 
life  was  fifteen  years.    Why  this  date  was  fixed  in  the  admis- 
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sion  does  not  appear ;  but  we  are  justified  in  assuming  that  by 
the  admission  plaintiff's  counsel  was  reasonably  led  to  assume 
a  concession  for  defendant  that  the  expectancy  of  life,  at  the 
time  of  the  trial,  was  that  specified  in  the  admission.  No  com- 
plaint was  made  at  the  time  that  the  expectancy  of  life  referred 
to  was  not  the  proper  one  to  be  considered  by  the  jury.  As  a 
matter  of  fact,  the  date  referred  to  was  the  date  of  the  filing 
of  the  petition.  As  no  future  pain  or  suffering  could,  under 
the  instructions,  be  made  the  basis  of  the  allowance  of  dam- 
ages by  the  jury,  and  only  impairment  of  future  earning 
capacity  could  be  considered,  we  think  that  the  error,  if  any, 
was  without  prejudice ;  but,  whether  so  or  not,  the  appellant 
cannot  complain,  in  view  of  the  failure  of  counsel  to  object  in 
any  way  to  the  admissibility  of  the  evidence  that  the  plaintiff's 
expectancy  of  life  was  fifteen  years.  Counsel  for  defendant 
did,  in  a  general  way,  object  to  the  evidence  as  to  expectancy 
of  life  as  incompetent,  irrelevant,  and  immaterial,  but  in  no 
way  pointed  out  that  the  objection  related  to  the  date  as  to 
which  expectancy  of  life  was  admitted.  There  was  no  error  in 
this  respect  of  which  appellant  can  complain. 

The  complaint  of  an  instruction  referring  to  the  conces- 
sion as  to  expectancy  of  life  is  disposed  of  by  what  has  already 
been  said.  And  in  such  instruction  the  court  practically  cured 
any  error  as  to  the  evidence  of  expectancy,  so  far  as  it  related 
to  the  date  of  its  computation;  for  the  jury  was  told  that  if 
plaintiff  was  found  to  have  been  permanently  disabled,  so  as 
to  impair  his  future  earning  capacity,  he  should  be  allowed 
"such  further  sum  as  will  reasonably  compensate  him  for  such 
loss  in  future  earning  capacity,  if  any,  as  he  has  shown  to  have 
sustained  by  such  accident,"  taking  into  account,  with  many 
other  things,  '*his  expectancy  of  life,  which  in  this  case  you 
are  instructed  is  fifteen  years  from  October  18,  1910."  Evi- 
dently the  damage  from  impairment  of  future  earning  capac- 
ity was  to  be  estimated  by  the  jury  from  the  time  of  the  ver- 
dict. And  the  plaintiff's  expectancy  of  life,  estimated  at  a 
date  five  months  previous  and  after  he  had  sustained  the  injury 
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complained  of,  could  not  have  been  materially  different  from 
his  eiq[>ectancy  at  the  date  of  the  verdict.  The  possible  dis- 
crepancy was  so  small  that  we  would  not  be  justified  in  revers- 
ing on  account  of  the  alleged  error. 

IV.  The  court  did  not  err  in  submitting  to  the  jury  the 
alleged  negligence  of  the  defendant  in  putting  plaintiff  to 

work  in  a  dangerous  place  without  explaining 
to  ^rn?  in-^  to  him  the  dangers  connected  with  his  employ- 
ment in  that  place.  The  alleged  unsafety  of 
the  work  {tbout  the  machinery  did  not  arise  from  the  negligent 
act  of  the  plaintiff  himself,  or  of  a  coemployee  in  putting  the 
machinery  in  operation  while  the  plaintiff  was  in  a  position 
to  be  injured  by  doing  so,  but  it  arose,  if  at  all,  from  the  defec- 
tive nature  of  the  machinery.  Therefore  the  case  of  Peterson 
V.  Chicago,  B.  I.  <fe  P.  B.  Co.,  149  Iowa,  496,  is  not  in  point. 
The  same  suggestions  indicate  the  inapplicability  of  what  is 
said  in  Galloway  v.  Turner  Improvement  Co.,  148  Iowa,  93, 
where  the  alleged  negligence  was  not  that  of  the  defendant  in 
providing  an  improper  machine,  but  that  of  the  plaintiff's  co- 
employee  in  starting  it  without  warning  to  the  plaintiff.  In 
Sutton  V.  Des  Moines  Bakery  Co.,  135  Iowa,  390,  it  was  con- 
ceded by  the  court,  rather  than  denied,  that  defective  machin- 
ery renders  the  place  of  work  unsafe,  so  far  as  it  threatens 
injury  to  an  employee  who  is  working  about  it.  The  question 
in  that  case  was  whether  plaintiff  had  assumed  the  risk  of 
working  about  unsafe  machinery,  or  was  guilty  of  contribu- 
tory negligence  in  doing  so.  In  none  of  the  cases  cited  for 
appellant  is  there  any  indication  that  defective  machinery 
may  not  be  the  basis  for  finding  negligence  of  the  employer  in 
putting  the  employee  at  work  about  it,  and  render  the  place 
where  he  is  thus  put  to  work  an  unsafe  place  for  work. 

V.  There  was  no  error  in  instructing  the  jury  as  to  the 
doctrine  of  assumption  of  risk  and  contributory  negligence. 

The  plaintiff  was  not  familiar  with  the  dangers 
°'  attumption        incident  to  the  handling  of  the  machine  about 

which  he  was  working  on  the  day  of  the 
accident  for  the  first  time.    He  was  given  no  warning  with 
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reference  to  such  dangers.  Therefore  he  cannot  be  said  to 
have  assumed  the  risk,  unless  such  dangers  were  so  obvious 
as  to  be  patent  to  an  ordinarily  reasonable  person  without 
experience.  He  did  not  know  that  the  machine  was  def  ective, 
or  in  some  way  unsuitable  for  the  purpose  for  which  it  was 
being  used,  and  in  the  method  in  which  it  was  generally  used, 
and  therefore  did  not  assume  the  risk  arising  from  such  unsuit- 
ableness  or  imperfection.  These  suggestions  dispose,  also,  of 
what  is  said  in  argument  in  regard  to  failure  of  warning  an<i 
contributory  negligence.  The  question  whether  the  accident 
happened  without  fault  on  the  part  of  defendant  was,  under 
the  pleadings  and  the  evidence,  plainly  one  for  the  jury. 
The  judgment  of  the  trial  court  is  therefore  Affirmed. 


Prank  Bissell,  Appellant,  v.  The  Board  op  Review  op  the 

Town  op  Dunlap. 

Taxation:  land  contract:  option.  A  contract  respecting  the  sale  of 
land  which  amounts  simply  to  an  option  to  buy  is  not  taxable  as 
moneys  and  credits.  In  the*  instant  case  the  provisions  of  a  lease 
giving  the  lessee  a  right  to  purchase  on  the  payment  of  a  stated  sum 
at  a  specified  time  is  held  to  be  an  option  rather  than  a  contract  of 
sale,  and  therefore  not  taxable. 

Appeal  from  Harrison  District  Court. — Hon.  0.  D.  Wheeleb, 

Judge. 

Friday,  December  13,  1912. 

In  a  proper  proceeding  before  the  board  of  review  of 
assessments  for  taxation  in  the  town  of  Dunlap,  the  plain- 
tiff's objections  to  the  assessment  to  him  for  taxation  for  the 
year  1911,  as  moneys  and  credits,  of  a  certain  lease  made  by 
him  to  one  KoU  bearing  date  of  October  10,  1908,  were  over- 
ruled.    Plaintiff  appealed  to  the  district  court,  where  his 


Dec.  1912]  BissELL  v.  Board  op  Review.  39 

objections  were  again  overruled,  and  be  now  appeals  to  this 
court. — Reversed. 


H.  H.  Roadifer,  for  appellant. 

8.  H.  Cochran,  for  appellee. 

McClain,  C,  J.— In  October,  1908,  plaintiflf,  being  the 
owner  of  a  farm  consisting  of  280  acres  in  Monona  county, 
executed  with  one  KoU  a  written  instrument  purporting  in 
the  main  to  be  a  lease  of  the  premises  as  farm  property  for  a 
term  of  ten  years,  with  privilege  of  extension  of  five  years,  at 
an  annual  rental  of  $760,  payable  on  the  1st  day  of  March  of 
each  year,  EoU  as  tenant,  to  pay  taxes,  keep  the  premises  in 
repair,  and  keep  the  buildings  insured.  The  instrument  con- 
tained the  other  provisions  of  a  farm  lease  with  conditions  of 
forfeiture,  etc. ;  but  it  contained  also  the  following  provisions 
not  appropriate  to  an  ordinary  lease : 

The  lessors  agree  to  sell  said  premises  to  said  Nick  KoU, 
his  heirs,  executors  or  assigns  for  the  sum  of  $15,200,  pro- 
vided payment  thereof  is  made  on  the  first  day  of  March  of 
any  year  during  the  term  of  this  lease.  Payment  of  rent 
promptly  on  or  before  the  day  it  becomes  due  is  the  essence 
of  this  contract.  Upon  the  failure  of  the  lessee  to  perform 
any  act  of  this  contract  to  pay  the  said  rent  or  the  taxes,  or 
any  condition  therein  agreed  to  be  performed,  this  lease  be- 
comes canceled  and  of  no  effect,  except  for  rent  or  taxes  due, 
and  the  lessee's  option  of  purchase  stated  above  is  lost.  When 
the  lease  is  canceled,  lessor  agrees  to  give  to  the  lessee  a  good 
and  sufficient  warranty  deed  to  said  premises  upon  the  pay- 
ment of  the  said  sum  of  $15,200.00  (fifteen  thousand  two  hun- 
dred dollars)  as  provided  above.  Abstract  to  be  furnished, 
showing  the  title  in  the  grantor. 

It  further  appears  that  by  agreement  of  the  parties  Koll 
paid  $3,000  in  cash  to  the  plaintiff  when  the  lease  was  executed, 
and  that  this  amount,  added  to  the  $15,200  which  Koll  was 
to  pay  plaintiff  on  electing  to  purchase  the  property  during 
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the  continuance  of  the  lease,  made  up  the  agreed  purchase 
price  of  the  property,  and  that  the  rent  stipulated  for  was 
fixed  on  the  basis  of  five  per  cent,  on  the  deferred  payment.  It 
further  appears  from  the  testimony  of  KoU  that  it  was  under- 
stood between  him  and  plaintiff  that  the  only  right  he  acquired 
with  reference  to  the  property  was  to  occupy  it  as  a  tenant, 
unless  he  exercised  his  option  as  specified  in  the  instrument, 
and  that,  if  he  allowed  the  lease  to  expire  or  be  terminated 
without  exercising  such  option,  the  $3,000  paid  in  advance 
would  be  forfeited.  There  was  no  evidence  that  there  was  any 
agreement  or  understanding  between  the  parties  that  EoU 
should  have  any  other  or  greater  rights  in  the  property  than 
those  provided  for  in  the  instrument. 

We  reach  the  conclusion  that  the  right  which  Koll 
acquired  in  addition  to  the  other  rights  as  tenant  for  the  speci- 
fied term  was  an  option  to  buy  the  property  on  making  an 
additional  payment  of  $15,200  without  interest,  the  rental 
agreed  upon  being  a  substitute  for  interest,  and  that,  on  fail- 
ing to  make  such  payment  within  the  time  and  in  the  manner 
specified  in  the  lease,  his  option  would  fully  and  completely 
terminate,  with  the  result  that  plaintiff  had  no  right  to  compel 
the  payment  of  the  additional  $15,200  by  EoU,  and  that  EoU 
had  no  right  to  enforce  any  contract  of  purchase  otherwise 
than  by  exercising  the  option  provided  for.  Under  this  view 
of  the  relations  of  the  parties,  the  contract  between  them  was 
not  a  contract  of  purchase  in  such  sense  that  it  could  properly 
be  assessed  to  plaintiff  as  moneys  and  credits.  Schoonover  v. 
Petcina,  126  Iowa,  261 ;  In  re  Assessment  of  Shields,  134  Iowa, 
559. 

Appellee  relies  upon  circumstances  as  tending  to  show  an 
intent  on  the  part  of  plaintiff  to  conceal  the  real  nature  of  the 
transaction  and  to  evade  taxation;  but  we  find  no  circum- 
stances which  would  justify  us  in  holding  that  there  was  a 
binding  contract  between  EoU  and  plaintiff  for  the  uncondi- 
tional purchase  of  the  land.  The  advance  payment  of  $3,000 
would,  of  course,  strongly  indicate  that  EoU  intended  to  exer- 
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ciae  his  option  within  the  fifteen-years  period  provided  for  in 
the  lease,  and  that  he  secured  his  option  partly  in  considera- 
tion of  such  advance  payment;  but  it  does  not  follow  that 
plaintiff  could  enforce  the  payment  by  KoU  of  the  remainder 
of  the  purchase  price.  Other  circumstances  such  as  that  Eoll 
made  some  improvements  by  putting  a  new  roof  on  the  bam 
and  building  a  comcrib  out  of  old  lumber  on  the  place  do  not 
indicate  that  the  contract  was  not  what  it  purported  to  be. 
Eoll  was  under  obligation  as  tenant  to  keep  the  premises  in 
repair,  and,  having  a  lease  for  a  long  term,  might  very  well 
build  a  comcrib  out  of  old  lumber  without  indicating  any 
other  intention  than  that  to  which  he  testified,  the  intention  to 
occupy  as  tenant  and  exercise  his  option  if  he  saw  fit  to  do  so. 
The  further  circumstances  disclosed  in  the  record  that  plaintiff 
paid  a  real  estate  agent  $1  per  acre  for  procuring  Eoll  as  a 
purchaser,  and  that  Eoll  has  since  listed  the  farm  for  sale, 
are  not  in  our  judgment  inconsistent  with  the  conclusion  that 
the  written  instrument  expressed  the  real  intent  of  the  parties. 
Plaintiff  may  have  been  satisfied  to  pay  a  commission  for  pro- 
curing Eoll  as  a  prospective  purchaser  with  whom  such  a  con- 
tract was  made,  and  Eoll,  having  the  option  to  take  the  title 
to  the  property  at  any  time  on  paying  the  balance  of  the  pur- 
chase price,  may  well  have  assumed  that  he  could  sell  the  farm 
at  such  advance  in  price  as  would  justify  him  in  exercising 
his  option. 

Counsel  for  appellee  rely  upon  the  evidence  as  establish- 
ing a  fraudulent  evasion  of  taxation.  It  is  true  that  the  terms 
of  the  contract  are  not  conclusive,  and  that,  if  the  real  agree- 
ment was  that  Eoll  should  be  bound  to  pay  in  any  event  the 
balance  of  the  purchase  price,  then  plaintiff  was  assessable  for 
the  value  of  such  contract  as  moneys  and  credits.  Meyer  v. 
Dubuque  County,  49  Iowa,  193.  But  the  fact  that  the  plaintiff, 
desiring  to  avoid  the  obligation  to  pay  taxes  which  would 
rest  upon  him  if  he  made  a  binding  contract  of  sale  to  Eoll 
(notwithstanding  the  fact  that  the  taxes  on  the  land  itself 
were  to  be  paid  by  Eoll  under  the  terms  of  the  lease),  saw  fit 
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to  enter  into  a  different  kind  of  &n  arrangement,  less  favorable 
to  him  in  some  respects,  which  would  not  involve  the  payment 
of  taxes  on  the  balance  of  the  purchase  price  until  it  was 
actually  paid,  would  not  constitute  any  fraudulent  evasion  of 
taxation.  Persons  have  the  right  to  invest  their  money  in 
property  or  to  otherwise  contract  with  a  view  of  not  assuming 
the  burdens  of  taxation  if  they  see  fit  to  do  so,  provided,  of 
course,  they  act  in  good  faith,  and  not  with  the  intention  of 
concealing  or  withholding  from  taxation  that  which  is  in  fact 
or  law  subject  to  taxation.  Ottumwa  Savings  Bank  v.  City  of 
Oitumwa,  95  Iowa,  176.  While  double  taxation  effected  by 
exacting  a  tax  upon  land  and  an  independent. tax  upon  a  con- 
tract for  the  sale  of  the  same  land  is  not  unconstitutional,  on 
the  other  hand,  we  wbuld  not  feel  justified  in  branding  as 
fraudulent  a  transaction  made  in  good  faith  by  which  double 
taxation  should  be  avoided. 

The  trial  court  therefore  erred  in  holding  that  the  con- 
tract evidenced  by  the  written  instrument  conferring  upon 
EoU  an  option  to  purchase  on  specified  terms  gave  rise  to  a 
taxable  credit  in  the  hands  of  plaintiff;  and  the  decision  of 
the  court  is  therefore — Reversed. 


H.  P.  ScHULTZ,  Plaintiff  and  Appellant,  v.  C.  J.  Parker, 

Sheriff,  Appellee. 

Legislative  enactments:    definition  of  terms:    free  pass.    The  legis- 

1  lature  has  power  to  incorporate  in  an  enactment  itself  a  definition 
of  some  of  the  terms  used  therein,  when  within  the  fair  range  of 
definition.  Thus  in  the  statute  prohibiting  railway  companies  from 
giving  free  passes,  it  was  competent  for  the  legislature  to  define 
therein  the  term  free  pass,  as  any  transportation  for  any  other 
consideration  than  money  at  a  rate  open  to  all  persons  alike;  as 
the  same  is  in  no  sense  expository  legislation,  or  retrospective  and 
ex  post  facto. 

Same:     It  was  proper  for  the  legislature  to  declare  by  interpretation 

2  of  the  term  free  pass,  as  used  in  the  statute,  that  it  was  not  so 
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used  in  its  literal  and  absolute  sense,  but  rather  in  a  sense  suffi- 
ciently broad  aa  to  give  effectiveness  to  the  legislation,  by  includ- 
ing within  the  prohibition  the  giving  of  transportation  for  an  in- 
adequate and  discriminatory  consideration,  either  in  money  or  serv- 
icea. 

Same:     statute:     title.    A  legislative  act  entitled  ''An  Act  to  pro- 

3  hibit  carriers  of  passengers  from  issuing,  furnishing  or  giving  free 
tickets,  free  passes,  free  transportation  ,or  discriminating  reduced 
rates,"  except  to  certain  described  employees;  to  prohibit  the  ac- 
ceptance or  use  thereof,  except  by  such  persons,  and  providing  a 
penalty  for  a  violation  of  the  Act,  was  sufficient  to  indicate  that 
the  prohibition  of  the  Act  went  beyond  the  free  pass,  in  its  tech- 
nical meaning,  and  included  any  transportation  issued  for  any  dis- 
criminatory consideration. 

Same:    The  title  of  a  legislative  Act  is  sufficient  if  it  furnishes  a  key 

4  to  the  subject  matter  of  the  Act:  So  that  the  terms  "free  pass'' 
and  "discriminating  reduced  rate"  are  so  closely  related  that 
when  used  in  the  title,  either  is  sufficient  to  indicate  a  person  who 
has  purchased  transportation  at  a  nominal,  or  greatly  dispropor- 
tionate rate,  where  the  consideration  is  indefinite  or  evasive. 

Ckmatltational  law:     pbohibition  or  free  pass:     class  legislation. 

5  The  legislature  has  power  under  the  constitution  to  deal  with  the 
pass  evil,  in  the  interest  of  the  public  welfare;  and  that  power 
cannot  be  abridged  by  the  fact  that  in  its  exercise  the  right  of 
contract  between  an  employer  and  employee  may  be  incidentally 
interfered  with:  Nor  will  the  fact  that  the  law  for  that  purpose 
exempts  certain  persons  from  its  operation  render  it  unconstitu- 
tional. 

Same:     appeal:     beviewabls  questions.     In  habeas  corpus  proceed- 

6  ings  for  the  discharge  of  one  arrested  for  violating  the  anti-pass 
law,  tried  upon  an  agreed  statement  of  facts  in  which  no  question 
of  burden  of  proof  was  raised,  and  defendant  did  not  testify,  the 
provisions  of  the  law  relating  to  privilege  from  testifying  and 
exemption  from  prosecution  were  not  involved,  and  therefore  not 
reviewable  on  appeaL 

Bama:     conflict  op  statutes.    The  Act  of  Congress  prohibiting  free 

7  transportation  has  relation  to  interstate  transportation,  ^while  the 
state  statute  does  not  purport  to  apply  to  that  subject  and  is  there- 
fore not  void  for  conflict  with  the  federal  statute. 

Sime:    statute:    partial  invalidity.    Although  the  provisions  of  the 

8  state  statute  relating:  to  testimony  and  the  burden  of  proof  were 
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unconstitutional,   it  would  not   inyalidate  the  whole  Act;   as   the 
same  are  not  essential  to  the  integrity  of  the  Act  as  a  whole. 

Same:     validitt  of  statute:    The  anti-pass  statute  when  fairly  eon- 

9    strued  is  not  an  interference  with  congressional  jurisdiction  over 

the  subject  of  interstate  commerce,  and  hence  is  not  void  on  that 
ground. 

Appeal  from  Sac  District  Court, — Hon.  Z.  A.  Church,  Judge 

Friday,  December  13,  1912. 

This  is  a  habeas  corpus  proceeding.  The  petition  was 
filed  and  the  writ  obtained  in  October,  1907.  It  was  brought 
against  the  defendant  as  sheriff,  who  held  the  plaintiff  under 
arrest  for  violation  of  the  provisions  of  chapter  112,  Laws 
32d  General  Assembly.  The  plaintiff  challenged  the  validity 
of  such  legislative  enactment,  and  therefore  the  validity  of 
his  arrest.  Upon  issues  properly  joined  the  trial  was  had. 
The  trial  court  dismissed  the  petition,  and  the  plaintiff  has 
appealed. — Affirmed. 

Kenyon,  Kelleher  &  O'Connor  and  B,  I.  Salinger^  for 
appellant. 

H,  W,  Byers,  Attorney  General ;  A.  L,  Whitney,  County 
Attorney,  and  Chas.  8,  Wilcox,  for  appellee. 

Evans,  J. — The  case  was  tried  below  upon  an  agreed 
statement  of  facts.  The  issues  were  so  framed  and  the  facts  so 
stated  as  to  enable  the  plaintiff  to  challenge  the  constitution* 
ality  of  the  anti-pass  law,  being  chapter  112  of  the  Laws  32d 
General  Assembly.  This  chapter  now  appears  in  the  Code 
Supplement  as  sections  2157.f,  2157-g,  2157-h,  2157-i,  and 
2157.J. 

For  convenience  of  reference,  we  quote  section  1  and  a 
portion  of  section  2  thereof,  as  follows: 
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Section  1.  No  common  carrier  of  passengers  shall,  di- 
rectly or  indirectly,  issue,  furnish  or  give  any  free  ticket, 
free  pass  or  free  transportation  for  the  carriage  or  passage  of 
any  person  within  this  state  except  as  permitted  in  the  second 
section  hereof.  Nor  shall  any  common  carrier,  in  the  sale  of 
tickets  for  transportation  at  reduced  rates,  discriminate  be- 
tween persons  purchasing  the  same,  except  the  persons  de- 
scribed in  said  sections.  Nor  shall  any  person  accept  or  use 
any  free  ticket,  free  pass  or  free  transportation  except  the 
persons  described  in  said  section.  The  words  'free  ticket,' 
'free  pass,'  'free  transportation'  as  used  in  this  act  shall  in- 
elade  any  ticket,  pass,  contract,  permit  or  transportation  is- 
saed,  furnished  or  given  to  any  person,  by  any  common  car- 
rier of  passengers,  for  carriage  or  passage  for  any  other 
consideration  than  money  paid  in  the  usual  way  at  the  rate^ 
fare  or  charge  open  to  all  who  desire  to  purchase. 

Sec.  2.  The  persons  to  whom  free  tickets,  free  passes, 
free  transportation  and  discriminating  reduced  rates  may  be 
issued,  furnished,  or  given  are  the  following,  to-wit:  (a) 
the  officers,  agents,  employees,  attorneys,  physicians,  and  sur- 
geons, of  such  common  carriers  of  passengers  whose  chief  and 
principal  occupation  is  to  render  service  to  common  carriers 
of  passengers. 

This  law  went  into  effect  on  July  4,  1907.  It  is  agreed 
that  on  July  9,  1907,  the  plaintiff  received  from  the  Illinois 
Central  Railroad  Company  an  annual  pass  good  on  all  lines 
of  the  railroad  within  and  without  the  state  of  Iowa.  This 
pass  was  issued  in  pursuance  of  a  contract  entered  into  on  the 
same  date  whereby  the  plaintiff  as  an  attorney  at  law,  residing 
at  Storm  Lake,  lowa^  agreed  to  act  as  "local  attorney"  for 
sach  company,  and  to  perform  certain  usual  services  for  the 
railroad  company  pertaining  to  litigation  then  existing,  or 
which  might  thereafter  arise,  in  Buena  Vista  county.  Such 
contemplated  services  were  occasional  and  casual  rather  than 
usaal  or  general,  and  might  be  much  or  little  according  to 
the  contingencies  of  the  future.  The  annual  pass  in  question 
was  to  be  received  in  full  compensation  for  such  prospective 
services.  It  is  agreed,  also,  that  the  agreement  for  the  services 
of  plaintiff  did  not  contemplate  that  he  should  become  an 
attorney  for  the  railroad  company  within  the  meaning  of  sec- 
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tion  2  of  the  act  above  set  forth,  and  that  the  plaintiff  was  not 
within  the  excepted  class  therein  specified.  The  plaintiff  trav- 
eled upon  said  pass  from,  point  to  point  within  the  state  of 
Iowa  upon  the  lines  of  the  railroad  company  upon  business 
which  was  not  in  furtherance  of  any  interest  of  the  railroad 
company  or  in  pursuance  of  its  employment;  and  he  paid  no 
transportation  therefor  except  the  presentation  of  such  pas& 

In  his  petition  for  the  writ,  the  plaintiff  challenged  the 
validity  of  the  act  referred  to  as  being  violative  of  the  Con- 
stitution of  the  United  States  in  the  following  respects:. 
(1)  The  said  act  deprives  the  defendant  of  the  right  to  make 
a  contract  in  a  lawful  way,  and  for  a  lawful  purpose.  (2)  It 
is  class  legislation,  and  not  equal  or  uniform  in  its  provisions. 
(3)  It  deprives  the  defendant  of  the  equal  protection  of  the 
laws.  (4)  It  abridges  the  privileges  and  immunities  of  the 
defendant  as  a  citizen  of  the  United  States.  (5)  It  deprives 
the  defendant  of  his  property  and  liberty  without  due  process 
of  the  law.  (6)  It  is  repugnant  to  and  inconsistent  with  sec- 
tion 1  of  the  act  of  Congress  to  regulate  commerce  approved 
February  4,  1887,  as  amended  by  the  act  approved  June  29, 
1906.  (7)  It  is  repugnant  to  and  inconsistent  with  section  22 
of  the  act  of  Congress  to  regulate  commerce,  approved  Febru- 
ary 4, 1887,  as  amended  March  2, 1889,  and  February  8, 1895, 
and  as  amended  June  29,  1906.  (8)  It  is  repugnant  to  the 
fourteenth  amendment  to  the  Constitution  of  the  United 
States.  (9)  It  is  repugnant  to  the  fifth  amendment  to  the 
Constitution  of  the  United  States.  (10)  It  is  repugnant  to  sec- 
tion 2.  art.  4,  of  the  Constitution  of  the  United  States,  (ll)  It 
is  repugnant  to  section  8  of  article  1,  which  provides  that 
Congress  shall  have  power  ''to  regulate  commerce  with  foreign 
nations  and  among  the  several  states  and  with  Indian  tribes." 

He  also  challenged  the  same  as  violative  of  the  Constitu- 
tion of  Iowa  in  the  following  respects:  (1)  It  deprives  the 
defendant  of  the  right  to  make  a  lawful  contract  in  a  lawful 
way  for  a  lawful  purpose.  (2)  It  is  class  legislation,  and  not 
equal  or  uniform  in  its  provisoons.    (3)  It  deprives  the  defend- 
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ant  of  the  equal  protection  of  the  laws.  (4)  It  iabridges  the 
privileges  and  immunities  of  the  defendant  as  a  citizen  of  the 
United  States.  (5)  It  deprives  him  of  his  property  and  liberty 
without  due  process  of  the  law.  (6)  It  is  repugiiiant  to  section 
1,  art  1,  of  the  Bill  of  Bights  as  found  in  the  Constitution  of 
the  state  of  Iowa.  (7)  It  is  repugnant  to  and  in  violation  of 
section  6  of  article  1  of  the  Constitution  of  the  state  of  Iowa« 
(8)  It  is  repugnant  to  and  in  violation  of  section  9  of  article 
1  of  the  Constitution  of  the  state  of  Iowa.  (9)  The  said  act 
is  in  violation  of  and  repugnant  to  section  29  of  article  3  of  the 
Constitution  of  the  state 'of  Iowa,  which  provides:  Every  act 
shall  embrace  but  one  subject,  and  matters  properly  connected 
therewith ;  which  subject  shall  be  expressed  in  the  title. 

The  plaintiff  has  filed  here  a  brief  presenting  scores  of 
points  and  hundreds  of  authorities.  We  shall  not  be  able  to 
consider  them  all  in  detail  within  the  limits  at  our  command. 
The  brief,  however,  presents  a  succinct  resum^  of  the  substance 
of  the  points  especially  emphasized,  and  we  avail  ourselves  of 
it  as  presenting  his  general  line  of  argument  as  follows : 

Part  1.  There  is  a  vital  difference  between  a  'free  pass' 
and  one  obtained  for  valuable  consideration  other  than  money. 
While  the  Iowa  act  directs  the  Iowa  Legislature  to  ignore 
the  distinction,  it  prohibits  nothing  but  'free'  transporta- 
tion; and  Schulz  has  no  such  transportation.  And  by  rea- 
son of  this  distinction  the  title  of  the  act  is  fatally  defective, 
because  it  advised  that  it  is  a  prohibition  of  free  passes, 
without  indicating  that  the  term  is  made  to  include  such  as 
are  not  free. 

Part  2.  A  statute  which,  in  effect,  declares  it  to  be  a 
crime  for  a  railroad  carrier  to  pay  wages  except  in  money, 
or  its  employee  to  accept  wages  unless  paid  in  money,  which 
compels  self-incrimination  and  puts  the  burden  on  the  ac- 
cused to  prove  himself  innocent,  and  which  makes  criminality 
depend  upon  whether  the  pass  holder  has  it  for  his  main  and 
chief  occupation  to  give  services  to  some  common  carrier  or 
carriers  of  passengers,  and  which  permits  passes  to  some  who 
are  and  some  who  are  not  employees  of  such  corporations, 
though  they  do  not  meet  such  occupation  test,  is  void  for 
being  in  conflict  with  both  the  federal  and  state  Constitutions, 
and  with  elementary  natural  justice,  because  (a)  it  denies 
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due  process  of  law  and  the  equal  protection  of  the  laws; 
(b)  it  does  this  by  arbitrarily  interfering  with  the  right  to 
ma^e  contracts;  (c)  by  enacting  arbitrary  and  oppressive 
class  legislation;  (d)  by  compelling  the  accused  to  incrimi- 
nate himself,  and  especially  by  putting  on  him  the  burden  of 
proving  himself  innocent,  it  takes  from  him  elementary  rights 
inherent  in  the  social  compact,  in  natural  justice,  trial  in 
accord  with  common  law,  and  rights  that  existed  before  the 
United  States  adopted  a  Constitution;  (e)  punishing  one 
for  disobeying  a  definition  forced  by  the  Legislature  upon 
the  courts  is  not  due  process  because,  in  effect,  it  tries  the 
accused  before  the  Legislature  without  any  of  the  sanctioned 
forms  of  procedure  and  without  notice  and  hearing. 

Part  3.  At  all  events,  this  statute  is  an  invasion  of  the 
province  of  Congress  to  regulate  interstate  commerce,  be- 
cause, Congress  having  declared  what  passes  such  common 
carriers  may  issue,  the  state  may  neither  conflict  with  nor 
complement  that  declaration. 

Part  4.  The  unconstitutional  parts  so  manifestly  in- 
duced the  passage  of  the  act  that  it  is  void  in  toto. 


I.    It  is  the  first  contention  of  plaintiff  in  argument  that 
his  pass  was  not  a  ''free  pass;"  that  the  prohibition  of  the 
statute  applies  only  to  a  ''free  pass,"  and  not  to  a  pass  sup- 
ported by  any   consideration.     He   argues, 
^ '  eiiSctiI™t8  :     therefore,  that  his  use  of  the  pass  in  the  man- 
teras^/^^ee^       ^^T^  heretofore  indicated  was  not  a  violation 
^"*'  of   the   statute.     He   urges   that   the   last 

sentence  of  section  1  which  purports  to  define  "free  pass"  is 
"expository,"  and  therefore  ineffective,  and  that  the  court 
must  construe  the  enactment  without  reference  to  such  exposi- 
tory declaration.  Putting  the  proposition  in  this  way,  no 
constitutional  question  is  raised,  and  the  plaintiff  is  there- 
fore quite  outside  the  record  made  in  the  trial  court.  Passing 
thiS)  however,  it  is  argued  that  the  Legislature  had  no  power 
to  put  a  construction  upon  the  terms  used  in  the  enactment, 
and  that  such  attempted  construction  was  an  encroachment 
upon  the  power  of  the  court.  Expository  legislation  as  the 
term  has  usually  been  applied  has  reference  to  those  acts  of 
Legislatures  which  purport  to  put  a  construction  upon  past 
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enactments  without  making  any  amendments  thereto.  Such 
legislation  has  been  quite  uniformly  condemned.  Richardson 
V,  Fitsgerald,  132  Iowa,  255.  If  such  legislation  were  sus- 
tained, its  effect  would  necessarily  be  retrospective  and  ex 
post  facto.  The  act  before  us  is  not  one  of  that  kind.  We 
have  here  an  attempt  of  the  Legislature  to  incorporate  in  the 
enactment  itself  a  definition  of  some  of  the  terms  used  therein. 
That  this  may  be  done  within  the  fair  range  of  definition  is 
well  settled,  and  the  appellant  does  not  claim  otherwise. 
State  V.  Schlenker,  112  Iowa,  642 ;  Jones  v.  Surprise,  64  N.  H. 
243  (9  AtL  384) ;  Endlich  on  Interpretation  of  Statutes,  sec- 
tion 365;  Sutherland  on  Statutory  Construction,  section  402. 
In  Richardson  v.  Fitzgerald,  132  lowa^  255,  an  act  was  under 
consideration  relating  to  a  past  enactment.  It  was  capable 
of  being  construed  as  expository  legislation.  This  court,  how- 
ever, construed  it  as  amendatory  of  such  past  enactment. 
The  plaintiff  recognizes  that  this  case,  if  followed,  is  fatal  to 
his  contentions  at  this  point,  and  asks  that  it  be  overruled. 
The  case  goes  further,  doubtless,  than  many  of  the  previous 
authorities.  But  the  holding  is  nevertheless  a  very  rational 
one.  It  serves  to  give  effect  to  the  manifest  intention  of  the 
Legislature,  even  though  such  intent  was  badly  expressed.  A 
contrary  holding  would  have  been  consistent  with  respectable 
authorities.  We  are  impressed,  however,  that  some  of  such 
authorities  indulge  in  undue  finesse  at  this  point. 

If  acts  of  the  Legislature  are  to  be  overturned  or  ignored 
by  the  judiciary  as  unconstitutional,  it  should  be  for  substance 
of  reason,  and  not  for  nicety  of  distinction  in  the  use  of 
terms. 

It  is  further  argued  at  this  point  that  a  **free  pass"  is  a 

free  pass,  and  that  it  is  incapable  of  any  other  definition.  The 

authorities  cited  by  the  appellant  are  not  quite  agreed  as  to 

what  constitutes  a  free  pass.     In  State  v. 

^    *^'"'*  Martyn,  82  Neb.  225  (117  N.  W.  719,  23  L. 

R.  A.  (N.  S.)  217, 17  Ann.  Cas.  659),  it  was  held  that,  where 

the  services  of  a  surgeon  were  rendered  for  $25  a  month  and 
Vol.  158  Ia.— i 


50  ScHULTz  V.  Parker,  [158  Iowa 

an  annual  pass,  the  provision  for  the  pass  was  a  mere  evasion 
of  the  statute,  and  was  a  gratuity  within  the  meaning  of  the 
statute.  If  one  were  to  pay  $1  for  an  annual  pass  over  the 
line  of  a  great  railway  system,  it  would  not  be  a  free  pass  in 
a  literal  sense  as  contended  for  by  plaintiff.  But  a  court 
might  well  construe  it  as  such  as  being  within  the  spirit  of  the 
statute ;  otherwise  the  statute  would  fall  by  the  mere  weight 
of  its  own  words.  It  could  be  evaded  with  impunity  in  num- 
berless ways,  whereby  its  letter  could  be  obeyed  and  its  spirit 
violated.  If  for  the  nominal  consideration  of  $1  we  should 
substitute  the  substantial  consideration  of  $100,  the  problem 
would  still  remain.  Such  a  substantial  consideration  would 
conform  to  the  letter  of  the  act  with  less  appearance  of  evasion, 
but  it  would  still  leave  the  act  ineffective  for  want  of  com- 
pliance with  its  manifest  spirit.  This  is  perhaps  a  sufficient 
illustration  to  show  the  reasonableness  of  applying  legislative 
interpretation  to  the  terms  used  in  the  act.  By  this  inter- 
pretation it  was  announced  that  the  word  *  *  free ' '  was  not  used 
in  a  literal  and  absolute  sense,  but  that  it  was  used  in  a  sense 
sufficiently  broad  to  give  effectiveness  to  the  legislation.  If 
the  spirit  of  the  statute  could  be  deemed  broader  than  its 
literal  terms,  used  in  a  strictly  technical  sense,  then  it  was 
appropriate  by  definition  to  broaden  the  literal  term  to  the 
larger  dimension.  And  that  is  all  that  we  have  here.  The 
purpose  and  effect  of  the  definition  is  to  make  known  by 
appropriate  expression  the  scope  of  the  statute  both  in  letter 
and  spirit,  and  to  render  coincident  such  letter  and  spirit. 
Otherwise  the  law  is  slain  by  its  own  letter,  and  furnishes  an 
apt  illustration  of  the  Scripture  saying:  ''The  letter  killeth 
but  the  spirit  giveth  life."  2  Cor.  iii,  6.  An  exhaustive  cita- 
tion and  review  of  authorities  may  be  found  in  a  note  to  State 
V.  Martyn,  82  Neb.  225  (117  N.  W.  719,  23  L.  R.  A.  [N.  S.] 
217,  17  Ann.  Cas.  659). 

II.    It  is  urged  that  the  title  of  the  act  in  question  did 
not  comply  with  the  requirements  of  section  29  of  article  3 
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of  the  Constitution  of  Iowa,  viz.,  ''Every  act  shall  embrace 

3    sahb  •  Stat-       ^^^  ^^®  subject  and  matters  properly  con- 
ute:  tiue.  nected  therewith,  which  subject  shall  be  ex- 

pressed in  the  title."  The  title  of  the  act  is  as  follows:  ''An 
act  to  prohibit' common  carriers  of  passengers  from  issuing, 
furnishing  or  giving  free  tickets,  &ee  passes,  free  transporta- 
tion or  discriminating  reduced  rates,  except  to  certain 
described  persons:  to  prohibit  the  acceptance  or  use  of  such 
free  tickets,  free  passes,  free  transportation  or  discriminating 
reduced  rates  by  any  except  certain  described  persons;  pro- 
viding a  penalty  for  the  violation  of  the  act,  also  for  annual 
rei>ort8  and  for  the  repeal  of  chapter  ninety  (90),  Laws  of 
the  Thirty-First  General  Assembly. ' '  The  argument  of  appel- 
lant 18  that  there  is  nothing  in  the  title  of  the  act  to  indicate 
that  the  prohibitions  of  the  act  went  beyond  the  "free  pass," 
or  that  passes  paid  for  by  services  were  included  therein. 
If  we  are  correct  in  our  analysis  of  the  statute  in  the  pre- 
ceding division  hereof,  then  it  quite  disposes  of  appellant's 
contention  at  this  point  also.  The  title  indicates  the  pro- 
hibition of  "free  transportation"  and  "discriminating  re- 
duced rates. '  *  The  act  responds  to  the ' '  subject' '  announced  in 
the  title  *  *  and  matters  properly  connected  therewith. ' '  Appel- 
lant argues  that  he  has  neither  a  free  pass  nor  a  discriminat- 
ing rate,  and  that  his  case  is  therefore  not  covered  by  the 
title.  Assuming  that  by  his  promise  to  serve  the  railroad 
company  he  gave  a  valuable  consideration  for  the  pass  in 
question,  it  yet  remained  that  the  extent  of  transportation  or 
mileage  which  he  could  receive  under  his  pass  need  bear  no 
proportion  to  the  amount  of  services  which  he  might  render. 
The  extent  of  his  transportation  was  not  limited  by  the  extent 
of  his  services.  If  one  must  pay  a  fixed  mileage  rate  for  all 
transportation,  and  another  is  permitted  to  purchase  trans- 
portation to  an  unlimited  extent  without  any  referencJfe  to  rate, 
for  the  mere  promise  of  a  limited  and  indefinite  service,  it 
18  a  tender  characterization  to  call  it  "discrimination."    The 
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act  does  prohibit  ''discriminating  reduced  rates,"  and  the 
title  does  so  indicate. 

But  the  appellant  argues  that  by  the  last  sentence  of 
seotion  1  of  the  act  a  pass  furnished  for  any  other  considera- 
tion than  money  was  defined  to  be  a  ' '  free  pass, ' '  and  that  the 
title  of  the  act  gave  no  notice  of  such  definition. 

He  argues,  also,  that,  even  though  his  pass  might  by 
judicial  interpretation  be  properly  declared  a  discrimination, 
yet  the  act  has  defined  it  otherwise  and  as  a  free  pass.  A  ''free 

pass"  and  a  "discriminating  reduced  rate" 

^^  are  not  so  far  apart  or  so  distinct  in  their 

essential  nature  as  appellant's  argument  places  theuL  Indeed, 
they  are  so  close  together  and  occupy  so  much  common  ground 
that  they  often  present  no  line  of  demarcation.  One  is  a  form 
of  the  other.  If  one  patron  purchase  1,000  miles  of  trans- 
portation for  $20,  and  another  patron  purchase  2,000  miles 
for  $20,  we  have  a  concrete  case.  Analyzing  it,  we  may  say 
that  the  second  patron  purchased  his  transportation  at  half 
rates.  That  would  be  a  "discriminating  reduced  rate."  Or 
we  may  say  that  the  second  patron  i>aid  the  regular  rate  for 
1,000  miles,  and  paid  nothing  for  the  other  thousand,  that 
would  be  "free  transportation."  Such  a  concrete  case  doubt- 
less would  be  more  naturally  classified  as  discrimination  rather 
than  free  transportation.  But  when  the  consideration  paid  is 
nominal  or  greatly  disproportionate,  or  is  indefinite  or  evasive, 
then  such  a  concrete  case  may  well  be  claimed  by  either  class. 
Wa  have  frequently  held  that  the  title  of  an  act,  though  con- 
fined to  general  terms,  is  sufiicient  if  it  answers  as  a  key  to 
the  subject  matter  of  the  act.  Sisson  v.  Board  of  Super- 
visors, 128  Iowa,  442 ;  Huhbell  v.  Higgins,  148  Iowa,  36 ;  State 
V,  Fairmont  Crcamet^  Co.,  153  Iowa  702 ;  Bereshein  v.  Arnd, 
117  Iowa,  83 ;  Cook  v.  Marshall  County,  119  Iowa,  384.  To 
the  same  effect,  Lynch  v.  Chase,  55  Kan.  367  (40  Pac.  666) ; 
Nebraska  Loan  Company  v.  Perkins,  61  Neb.  254  (85  N.  W. 
67) ;  Johnson  v,  Harrison,  47  Minn.  575  (50  N.  W.  923,  28  Am. 
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St  Rep.  382).  The  subject  is  so  fully  discussed  in  our  deci- 
aions  above  cited  that  we  will  not  repeat  the  discussion  here. 
III.  It  is  urged  that  the  act  complained  of  is  an  inter- 
ference with  the  liberty  of  contract  as  between  employer  and 
employee  and  that  it  is  therefore  class  legislation.  It  is  also 
5.  coxsTiTu-  urged  that  section  2  of  the  act  which  excepts 

Mohtbit!w7of  certain  classes  from  its  operation  is  arbitrary 
class "i!^-  and  unreasonable  and  therefore  discrimina- 
tory. If  the  main  purpose  and  scope  of  the 
act  in  question  were  to  set  a  limitation  upon  the  liberty  of 
contract  as  between  employer  and  employee  or  as  between  rail- 
way corporations  as  particular  employers  and  their  em- 
ployees, appellant's  arguments  at  this  point  would  have  more 
application  to  the  case. 

The  real  question  at  this  point  is  whether  the  Legisla- 
ture has  adequate  i>ower  in  a  constitutional  sense  to  deal  with 
the  pass  eviL  That  it  wasr  an  evil  of  great  magnitude  none 
will  deny.  It  permeated  the  departments  of  government. 
It  threatened  the  purity  of  legislation  and  the  integrity  of 
administration.  It  was  growing  with  acceleration.  Even 
those  who  had  nurtured  it,  and  those  who  fed  upon  it,  were 
suing,  helpless,  for  release.  Such  being  the  evil  universally 
recognized,  was  the  Legislature  constitutionally  helpless  to 
deal  with  itt  We  cannot  think  so.  We  think  the  Legislature 
had  power  under  the  Constitution  to  enact  adequate  legisla- 
tion for  the  general  public  welfare  on  this  subject.  The  lib- 
erties abridged  and  the  classifications  adopted  and  now  com- 
plained of  were  purely  incidental  to  such  exercise  of  power. 
The  exercise  of  the  power  was  clearly  reasonable,  and  the 
abridgment  of  private  rights  was  manifestly  unavoidable,  and 
no  ground  of  complaint  is  available  to  the  appellant  at  this 
point.  This  question,  including  the  question  of  classification, 
is  fully  discussed  in  our  previous  cases  above  cited ;  the  latest 
cases  being  HubbeU  v.  Higgins,  supra,  and  State  v.  Fairmont 
Creamery  Co.,  supra.  No  useful  purpose  can  be  served  by 
repeating  the  discussion  contained  in  such  previous  cases^ 
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and  it  will  be  adopted  here  by  this  reference.  To  the  same 
effect  is  Louisville  &  N.  By.  Co,  v.  Mottley,  219  U.  S.  467 
(31  Sup.  Ct.  265,  55  L.  Ed.  297,  34  L.  B.  A.  [N.  S.]  671). 

IV.  The  appellant  complains  of  section  3  of  the  act 
which  is  as  follows:  ^'No  person  within  the  purview  of  this 
act  shall  be  privileged  from  testifying  in  relation  to  anything 

herein  prohibited,  but  no  person  having  tes- 
re^ewawe**  *    tified  shall  be  liable  to  any  prosecution  or 

questions.  •  u  x  i?  /»  •  !_•  u 

punishment  for  any  offense  concemmg  which 
he  was  required  to  give  his  testimony."  The  complaint 
is  made  on  the  ground  that  it  compels  a  defendant  to  become 
a  witness  against  himself.  Further  complaint  is  made  of  a 
portion  of  the  act,  in  that  it  lays  a  certain  burden  of  proof 
upon  the  defendant.  These  points  are  argued  extensively. 
They  are  not  fairly  involved  in  this  case.  We  will  not  go 
beyond  the  facts  of  the  case  in  search  of  constitutional  ques- 
tions. This  case  was  tried  upon  an  agreed  statement  of  facts. 
No  question  of  burden  of  proof  appears.  Nor  did  appellant, 
testify  in  the  case. 

It  is  also  argued  that  the  act  in  question  was  an  inter- 
ference with  an  act  of  Congress  upon  the  same  subject.  The 
act  of  Congress  known  as  the  Hepburn  Act  (Act  June  29, 
^    «  -.^    1906,  case  3591,  (34  Stat.  584,  U.  S.  Comp. 

7.  Saub:  coDflict  '  '  '  '^ 

of  statutes.  gt.  Supp.  1911,  p.  1284)  forbids  common 
carriers  engaged  in  interstate  commerce  to  issue  directly  or 
indirectly  any  interstate  free  pass,  except  to  its  attorneys, 
etc.  The  act  of  Congress  only  purports  to  apply  to  interstate 
transportation.  Our  legislative  act  does  not  in  terms  purport 
to  deal  with  interstate  transportation.  The  information  under 
which  the  appellant  is  prosecuted  charged  him  with  using 
his  pass  only  between  points  within  the  state  of  Iowa.  It 
appears  from  the  agreed  statement  of  facts  that  he  did  so 
use  it.  It  is  true  that  it  also  appears  from  such  agreed  state-' 
ment  that  the  appellant  used  his  pass  between  a  point  in  the 
state  of  Iowa,  and  the  city  of  Chicago,  but  such  fact  adds  noth- 
ing to  the  case.    No  charge  of  violation  of  the  law  is  based 
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upon  it  in  the  information.    We  think,  therefore,  that  no  ques- 
tion of  conflict  of  jurisdiction  is  presented. 

Assuming,  however,  that  the  questions  here  considered 
are  not  directly  involved  in  this  prosecution,  appellant  urges 
that  these  questions  do  go  nevertheless  to  the  integrity  of  the 

statute  as  a  whole.    It  is  argued  that,  if  any 

B     Same  *  stAt* 

*  ntes :  partial      oue  of  these  provisions  should  be  held  invalid, 

it  would  carry  down  with  it  the  entire  act. 
As  to  the  provisions  concerning  testimony  and  the  burden  of 
proof,  it  seems  quite  clear  that  these  are  not  essential  to  the 
integrity  of  the  act  as  a  whole,  and  that,  if  they  were  elimi- 
nated by  judicial  condemnation,  the  act  in  other  respects 
would  not  be  affected.    Hubbell  v.  Higgins,  stipra. 

As  to  the  alleged  interference  with  the  jurisdiction  of 
Congress,  this  question  does  not  arise  naturally  upon  the 
face  of  the  act  as  written.    At  this  point  appellant  first  con- 

9    Same  :  valid-      ^^^^  ^^^  ^  particular  construction  of  the  act, 
ity  of  statute.    ^^^  |.jjgjj  contends  that  the  act  as  so  construed 

i9  void  in  ioto  as  an  interference  with  the  jurisdiction  of  Con- 
gress. Construing  the  act  for  the  purpose  of  attack,  appellant 
says  that  it  is  sufBciently  comprehensive  in  its  terms  as  to  be 
applicable  to  all  commerce,  including  interstate  commerce. 
Granting  the  possibility  of  such  construction  as  a  matter  of 
verbal  emphasis,  is  it  the  necessary  construction?  Is  it  the 
natural  and  reasonable  construction  f  If  the  act  is  so  written 
that  it  must  be  so  construed,  then  it  may  be  conceded  that 
it  is  wholly  invalid.  But  we  are  clear  that  the  construction 
thus  contended  for  is  not  the  fair  and  natural  construction 
of  the  act.  Only  a  searching  eye  and  an  ingenious  argument 
could  bring  it  to  the  surface.  The  rule  is  well  settled  that 
legislative  acts  will  not  be  nullified  by  mere  construction.  If 
the  act  will  fairly  bear  a  construction  which  will  save  its 
validity,  a  construction  will  not  be  adopted  which  will  destroy 
it.  We  think  the  act  in  question  is  not  amenable  to  the 
attack  upon  it  at  this  point. 

The  foregoing  points  considered  comprise  the  principal 
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lines  of  attack  made  upon  the  validity  of  the  act.  They  are 
dealt  with  in  the  argument  under  many  subdivisions,  and 
their  many-sided  phases  are  discussed  under  many  points^ 
The  argument  is  instructive  and  interesting,  but  we  cannot 
follow  it  into  further  detail 

If  it  were  legally  necessary  to  sustain  its  contentions^ 
little,  if  any,  legislation  could  ever  clear  the  hurdles  thus 
set  up. 

The  petition  for  the  writ  was  properly  dismissed,  and  the 
judgment  below  is  accordingly  Affirmed. 


John  Kelly  and  Patrice  Kelly,  Appellants,  v.  James 
Kelly  and  Thomas  F.  Kelly,  Appellees. 

Wills:  PROBATS:  etfbct:  action  to  sit  will  aside.  The  adznission 
of  a  will  to  probate  without  contest  is  a  preliminary  order  which 
affects  a  prima  facie  establishment  of  the  instrument,  but  does  not 
cut  off  the  right  to  contest  its  validity  by  an  original  action  brought 
within  the  statutory  five  year  period. 

Appeal  from  Iowa  District  Court. — Hon.  R.  P.   Howell, 

Judge. 

Friday,  December  13,  1912. 

Action  to  set  aside  a  will.  Demurrer  to  the  petition  sus- 
tained, and  plaintiffs  appeal. — Reversed. 

W.  J.  Baldwin  and  J.  M.  Dower,  for  appellants. 

Yoss  &  Wallace  and  Popham  &  Havner,  for  appellees. 

Weaver,  J. — Margaret  Kelly  died  testate  October  31, 
1910.  She  was  unmarried  and  childless.  Her  only  surviving 
heirs  were  her  four  brothers,  James,  Thomas  F.,  John  and 
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Patrick.  By  the  terms  of  her  will  she  gave  the  bulk  of  her 
property  to  James  and  Thomas  F.,  making  no  mention  of  either 
John  or  Patrick.  The  instrument  having  been  filed  for  pro- 
bate,  due  notice  of  the  proceeding  was  personally  served  in  this 
state  upon  all  the  heirs,  including  John  and  Patrick.  No 
objections  were  filed  by  any  of  the  heirs,  and  upon  the  usual 
proof  of  its  due  execution  the  will  was  admitted  to  probate  at 
the  January,  1911,  term  of  the  district  court  of  Iowa  county. 
On  November  18,  1911,  John  Kelly  and  Patrick  Kelly  insti- 
tuted this  action  to  set  aside  the  will  and  the  probate  thereof 
on  the  ground  that  the  testatrix  was  at  the  date  of  said  instru- 
ment of  unsound  mind  and  incapable  of  making  a  valid  testa- 
mentary disposition  of  her  estate,  and  that  the  execution  of  the 
alleged  will  was  obtained  by  undue  influence.  To  the  petition 
alleging  the  foregoing  state  of  facts  the  defendants  demurred 
on  the  following  grounds:  (1)  A  defect  of  parties  in  that 
the  petition  fails  to  make  the  executor  of  the  will  a  defendant 
in  the  action ;  and  (2)  the  petition  shows  upon  its  face  that  the 
plaintiflEs  were  made  parties  to  the  probate  proceedings  and 
personally  served  with  notice  thereof,  but  failed  to  appear 
thereto  or  to  contest  the  same  in  any  manner  whereby  they 
became  and  are  estoppel  to  deny  the  validity  of  the  will  or 
the  su£Sciency  of  the  adjudication  upon  which  it  was  admitted 
to  probate.  The  demurrer  was  held  by  the  trial  court  to  be 
well  taken,  and  plaintiffs  electing  to  stand  upon  their  petition 
without  further  amendment,  the  action  was  dismissed  at  their 
costs.    From  this  judgment  plaintiffs  appeal. 

Stated  briefly,  the  question  thus  presented  is  whether 
appellants,  as  heirs  of  the  deceased,  after  being  notified  of  the 
proceedings  and  allowing  the  will  to  be  probated  without  objec- 
tion, may  maintain  an  original  action  to  set  aside  the  probate 
and  contest  the  validity  of  such  will.  The  trial  court  answered 
this  question  in  the  negative,  and  we  are  asked  to  review  the 
record  and  reverse  such  decision. 

The  right  to  maintain  such  action  must  be  found,  if  at  all, 
in  the  statute.    So  far  as  they  have  immediate  bearing  upon 
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the  question,  our  statutory  provisions  are  as  follows:  (1)  Any 
person  of  full  age  and  sound  mind  may  dispose  of  all  his  prop- 
erty by  will  subject  only  to  the  rights  of  his  creditors  and 
of  his  surviving  spouse  if  any.  Code,  section  3270.  (2)  The 
will  must  be  in  writing  and  duly  witnessed.  Code,  section 
3274.  (3)  The  will  must  be  filed  in  the  proper  court  and  a 
day  fixed  for  the  hearing  at  which  any  party  in  interest  may 
appear  and  contest  the  probate.  Issues  so  joined  are  triable 
to  a  jury.  Code,  section  3283.  (4)  The  clerk  must  give  due 
notice  by  publication  of  the  time  and  place  of  such  hearing 
unless  a  different  notice  is  prescribed  by  the  court.  Code, 
section  3284.  (5)  The  admission  to  probate  when  duly  certi- 
fied renders  the  will  competent  evidence  in  all  courts  without 
further  proof.  Code,  section  3286.  (6)  Such  probate  is  con- 
clusive proof  of  the  due  execution  of  the  will  until  set  aside 
by  an  original  or  appellate  proceeding.  Code,  section  3296. 
(7)  Action  to  set  aside  a  will  may  he  brought  within  five  years 
from  the  date  when  the  instrument  **is  filed  in  the  clerk's 
office  and  notice  thereof  is  given."    Code,  section  3447. 

Were  the  question  one  of  first  impression  the  writer  of 
this  opinion  would  strongly  incline  to  the  view  upheld  by  the 
trial  court,  and  say  that  the  right  to  maintain  an  original 
action  to  set  aside  a  will  after  due  probate  thereof  is  not  avail- 
able to  a  party  in  interest  who  had  due  notice  of  the  proceed- 
ings and  failed  to  appear  or  object  thereto.  To  hold  otherwise 
is  to  complicate  the  settlement  of  every  estate  where  a  testator 
has  seen  fit  to  exclude  an  heir  from  sharing  in  his  bounty  and 
cloud  the  title  to  all  property  so  devised  by  the  possibility  of  a 
successful  contest  being  instituted  at  any  time  during  a  period 
of  five  years.  Nor  does  it  seem  to  the  writer  that  the  language 
of  the  statute  necessarily  demands  such  a  construction,  but  the 
opposite  view  seems  to  have  had  judicial  sanction  too  long  to 
be  unsettled  except  by  legislative  intervention.  The  provision 
which  makes  the  probate  of  a  will  conclusive  until  set  aside  by 
an  original  or  appellate  proceeding  has  been  a  feature  of 
the  statute  since  early  in  the  history  of  the  state.    Code  of 
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1851,  section  1297;  Revision  of  1860,  section  23^9;  Code  of 
1873,  section  2353 ;  Code  of  1897,  section  3296.  It  has  been 
quite  uniformly  interpreted  as  making  the  validity  of  a  will 
the  subject  of  investigation  in  an  original  action  by  a  party  in 
interest  at  any  time  within  five  years  from  the  filing  of  such 
will  for  probate  and  the  giving  of  notice  thereof.  In  accord- 
ance with  that  theory,  it  has  been  held  that:  ''Rights  of  a 
party  claiming  a  distributive  share  in  his  ancestor's  estate  are 
not  concluded  by  the  order  of  the  court  admitting  the  will  to 
probate.  Such  party  may  still,  by  proper  proceedings,  have 
the  question,  of  his  right  to  a  portion  of  his  ancestor's  estate, 
determined.  The  admission  of  the  will  decides  no  question  but 
its  due  execution  and  publication."  Lorieux  v.  Keller ,  5  Iowa, 
201.  In  Havelick  v.  HaveUck,  18  Iowa,  415,  the  plaintiff 
brought  action  to  set  aside  a  will  which  had  been  admitted  to 
probate,  and  the  court,  after  quoting  the  statute  last  above 
cited,  sa3rs:  **The  petitioners  were  therefore  not  confined  to 
their  appellate  remedy  after  the  allowance  of  the  will  by  the 
county  court,  but  could  properly  commence  this  their  original 
action  to  set  the  same  aside."  After  the  transfer  of  probate 
jurisdiction  from  the  county  court  to  the  circuit  court,  ques- 
tion was  raised  involving  this  statute,  and  the  court  said:  ''It 
is  plain  that  the  effect  of  the  probate  of  a  will  in  the  circuit 
court  is  the  same  as  was  the  effect  of  a  like  proceeding  under 
the  former  practice  in  the  county  court.  Such  a  construction 
works  no  prejudice  to  those  interested  adversely  to  the  will, 
as  it  is  competent  for  them,  notwithstanding  the  probate  of 
the  will,  to  institute  a  direct  proceeding  to  set  it  aside."  Oil- 
ruth  v.  Oilruih,  40  Iowa,  348.  In  Kelsey  v.  Kelsey,  57  Iowa, 
383,  the  executor  of  a  will  which  had  been  duly  probated 
brought  an  action  to  construe  some  of  its  provisions.  To  this 
an  heir  of  the  testator  appeared  and  by  cross-bill  asked  to 
have  the  will  declared  void.  It  was  held  that  this  was  equi- 
valent to  a  direct  attack  upon  the  will  in  an  original  proceed- 
ing and  as  such  could  properly  be  maintained.  The  rule  of 
the  Havelick  case  was  also  affirmed  in  Leighton  v.  Orr,  44 
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Iowa,  683.  ^  Kirsher  v.  Kirsher,  120  Iowa,  345,  one  of  the 
parties  urged  the  proposition  that,  when  a  will  has  once  been 
duly  admitted  to  probate,  the  order  can  only  be  set  aside  in  an 
equitable  action.  To  this  the  court  in  its  opinion  responds, 
saying:  "The  exact  reverse  of  this  contention  was  held  in 
Leighton  v.  Orr,  44  Iowa,  679,  and  it  Las  been  the  practice  in 
this  state  for  more  than  a  quarter  of  a  century ;  and,  even  if 
there  were  no  judicial  construction  of  the  statute,  we  would 
hesitate  long  before  departing  from  so  venerable  a  rule." 

This  is  not  an  exhaustive  citation  of  our  precedents  upon 
the  point  under  discussion,  but  they  are  sufficient  to  show  their 
tenor  and  effect.  The  only  exception  to  this  rule  is  found  in 
Oregg  v,  Myatt,  78  lowa^  703,  where  the  court,  speaking  by 
Beck,  J.,  seem  to  distinctly  hold  that  admission  of  a  will  to 
probate  is  final  and  conclusive  as  to  all  parties  in  interest  per- 
sonally served  with  notice  thereof,  and  that  the  provision  allow- 
ing subsequent  original  proceedings  to  set  aside  the  will  is  for 
the  benefit  of  those  not  served  with  notice  or  upon  whom  only 
constructive  service  has  been  had.  While  this  decision  has 
never  been  expressly  overruled,  it  appears  never  to  have  been 
followed  upon  this  point,  and  the  distinction  which  it  makes 
has  nowhere  else  been  recognized.  Certain  it  is  the  statute 
does  not  in  terms  declare  such  distinction.  Indeed,  the  statute 
provides  for  no  notice  other  than  by  publication,  though  it 
recognizes  the  authority  of  the  court  by  proper  order  to  desig- 
nate some  other  method  of  service.  This  f^ct  gives  color  to 
the  theory  that  the  Legislature  did  not  intend  to  give  an  order 
of  admission  to  probate  the  conclusive  effect  of  a  final  judg- 
ment in  an  ordinary  adversary  proceeding.  The  preserva- 
tion of  the  estate  and  the  protection  of  the  interests  of  all  con- 
cerned are  ordinarily  promoted  by  an  early  probate  of  the 
will  and  the  appointment  of  an  executor  authorized  to  take 
charge  of  the  property.  This  is  accomplished  by  the  simple 
and  somewhat  informal  proceedings  we  have  described;  but, 
as  construed  by  the  court,  the  statute  at  the  same  time  keeps 
the  door  of  the  court  open  for  those  who  are  aggrieved  by  the 
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tenns  of  the  will  to  sue  for  its  cancellation  until  the  statute 
of  limitations  erects  a  bar  to  such  relief. 

The  rule  thus  approved  is  also  applied  in  other  jurisdic- 
tions. Thus  it  has  been  said  by  the  Illinois  court  that  the  origi- 
nal probate  of  a  will  ''is  not  designed  as  a  final  and  con- 
clusive determination  of  the  testamentary  capacity  of 
the  testator  upon  all  the  evidence  that  may  be  produced. 
The  purpose  is  only  to  establish  testamentary  capacity  prima 
facie  in  order  that  the  will  may  be  recorded,  the  estate  cared 
for,  and  administration  proceed."  O'Brien  v,  Bonfield,  213 
111.  428,  (72  N.  E.  1090);  Shaw  v.  Moderwell,  104  111.  64; 
Tate  v.'Tate,  89  111.  42;  Knox  v.  PauU,  95  Ala.  505,  (11  South. 
156} ;  DUlard  v.  DUlard,  78  Va.  208.  It  has  also  been  said 
that  probate  of  a  will  is  an  incipient  step  to  give  jurisdiction, 
and  the  court  may  thereafter  entertaid  a  proceeding  to  set  it 
aside.    Wall  v.  WaU,  30  Miss.  91,  (64  Am.  Dec.  147). 

In  short,  the  accepted  doctrine  in  jurisdictions  having 
statutes  similar  to  our  own  appears  to  be  that  admission  of  a 
will  to  probate  originally  without  contest  is  a  preliminary 
order  or  judgment  which  effects  a  prima  facie  establishment  of 
the  instrument,  and  gives  the  court  and  executor  authority 
to  proceed  with  the  administration  and  settlement  of  the 
estate,  but  does  not  operate  to  cut  off  the  right  of  contest  in 
an  original  action  within  the  statutory  period  of  limitation. 
This  court  is,  as  we  have  already  seen,  committed  to  that  con- 
struction of  the  statute,  and,  adhering  to  that  rule,  it  follows 
that  the  judgment  appealed  from  must  be  reversed.  In  so  far 
as  the  decision  in  Gregg  v.  Myatt,  supra,  is  inconsistent  with 
this  holding,  it  must  be  considered  overruled. — Reversed. 


Carrie  Schlader,  et  al.,  Appellees,  v.  George  R.  Strever, 

Appellant. 

Drainage  of  surface  water:    easement:    evidence:    estoppel.    Where 
1    one  landQwner  Qonstnicted  a  drain  through  the  land  of  another  in 
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pursuance  of  an  agreement  and  in  reliance  thereon  as  affording 
an  outlet  for  his  surface  water,  and  incurred  expense  in  construct- 
ing the  same  and  making  his  connection  therewith,  the  grantees  of  the 
servient  estate  are  bound  thereby,  and  are  estopped  to  obstruct 
the  drain  or  deprive  the  owner  of  its  beneficial  use.  The  evidence 
in  this  action  is  held  to  show  an  agreement  of  defendants  grantor 
with  plaintiffs  ancestor  for  the  construction  of  the  drain  over  the 
land  of  defendant. 

Same:     natural  dbainagk:     obstruction.     A  landowner  maj  drain 

2  the  surface  water  along  a  natural  waterway,  and  an  adjoining 
owner  cannot  rightfully  obstruct  the  flow  and  turn  the  water  back 
upon  his  land. 

Same:     increased  flow.     Where  a  landowner  has  acquired  an  outlet 

3  for  the  drainage  of  his  surface  water  through  the  land  of  an- 
other, he  may  by  extending  the  lines  of  tile  drain  the  low  wet 
places  in  his  land  into  the  same,  in  accordance  with  the  usages  of 
good  husbandry;  not  however  diverting  the  water  naturally  trib- 
utary to  another  course  of  drainage  in  quantities  injurious  to  the 
servient  estate. 

Same:    right  to  drain  over  other  land:    daiiages.    Under  the  stat- 

4  ute  a  landowner  may  lawfully  drain  his  land  into  a  natural  water 
course,  or  depression  on  his  own  land  which  leads  into  a  natural 
watercourse,  without  liability  in  damages  to  anyone;  and  where  the 
natural  drainage  is  not  wholly  upon  his  own  land,  but  is  carried 
to  adjoining  land  in  accordance  with  an  agreement  with  the 
owner,  the  same  immunity  from  damages  exists. 

Appeal  from  Wright  District  Court. — Hon.  Chas.  E.  Albrook, 

Judge. 

Fbidat,  Decembeb  13, 1912. 

The  opinion  states  the  nature  of  the  ease  and  the  material 
facts. — Afflrmed. 

D.  C.  Chaise  and  W.  J.  CovU,  for  appellant 

Sylvester  Flyjin,  for  appellees. 

Weaver,   J. — ^The   plaintiffs   are   the   heirs  of   George 
Sehlader,  deceased,  from  whom  they  derived  title  to  the  N.  W. 
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%  of  section  16,  township  90,  range  25  in  Wright  county,  Iowa. 
The  deceased  obtained  his  title  in  the  year  1890.  A  swale 
or  natural  course  of  drainage  crosses  this  land  from 
the  northwest  to  the  southeast,  and  extepds  for  a  considerable 
distance  upon  the  east  half  of  said  section,  and  discharges  into 
what  is  known  as  the  White  Fox  creek.  At  the  time  in  ques- 
tion the  land  was  owned  by  one  Walter  Good,  through  whom 
title  thereto  is  traced  to  the  defendant  in  this  action.  Prior 
to  1894  an  open  ditch  had  been  constructed  along  the  course  of 
the  swale  across  both  tracts  of  land  affording  both  some  degree 
of  drainage.  In  1894  or  1895  Schlader  laid  a  twelve-inch  tile 
drain  along  the  course  of  the  open  ditch  across  his  land,  and 
onder  an  agreement  with  Qood,  to  which  a  reference  will  later 
be  made,  he  extended  the  same  a  distance  of  sixty  rods  along 
the  same  open  ditch  in  the  direction  of  the  creek.  Having  laid 
the  tile,  he  filled  the  excavation  upon  his  own  land,  but  left 
that  part  on  the  land  of  Oood  unfilled.  A  year  or  two  later 
Ck)od  took  up  that  portion  of  the  uncovered  tile  which  had 
become  broken,  replaced  them  with  new  tile,  cleaned  out  those 
which  had  become  more  or  less  obstructed,  and  refilled  the 
ditch.  He  also  extended  said  tile  drain  from  the  point  where 
it  was  left  by  Schlader  to  the  creek,  or  at  least  entirely  across 
his  own  land.  Both  Schlader  and  Qood  and  his  grantees  con- 
structed laterals  on  their  respective  premises  discharging  into 
the  main  tile.  The  system  thus  provided  afforded  sufficient 
drainage,  so  that  both  tracts  of  land  have  to  a  considerable 
extent  been  cultivated  and  used  for  ordinary  farming  pur- 
poses in  and  along  the  course  of  the  swale,  though  it  is  claimed 
by  the  defendant  that  the  twelve-inch  tile  is  insufficient  to 
carry  off  all  the  water  in  wet  seasons,  and  that  his  crops  are 
thereby  at  times  injured  or  destroyed.  The  drainage  system 
constructed,  as  stated,  seems  to  have  been  used  by  both  parties 
without  controversy  or  objection  on  either  side  until  after 
defendant  herein  purchased  the  east  half  of  the  section  in  the 
year  1909.  He  made  the  purchase,  knowing  the  existence  of 
the  drain,  and  required  his  grantor  to  covenant  or  contract 
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against  the  legal  right  in  any  other  person  to  any  easement  or 
interest  of  that  nature.  In  the  year  1910  defendant  closed  or 
obstructed  the  main  tile  near  the  point  of  its  entrance  from 
the  plaintiff's  land,  and,  when  such  obstruction  was  removed, 
he  renewed  it.  Thereupon  this  action  was  begun  ta  enjoin 
further  interference  with  or  obstruction  of  said  drainage,  and 
for  the  recovery  of  damages.  It  is  the  claim  of  plaintiffs  that 
they  have  a  legal  right  under  the  statutes  and  laws  of  this 
state  to  the  unobstructed  flow  of  drainage  from  their  land 
along  the  said  ditch  as  a  natural  water  way.  They  also  claim 
that  said  tile  drain  was  constructed  under  an  oral  agreement 
with  Good,  the  defendant's  grantor,  whereby  a  perpetual 
license  or  easement  was  created  for  the  construction  and 
maintenance  of  said  drain  for  the  benefit  of  the  land  now 
owned  by  them.  The  defendants  deny  the  existence  of  any 
such  right,  and  deny  that  any  agreement  was  ever  made 
between  Good  and  Schlader,  whereby  the  latter  obtained  any- 
thing more  than  a  mere  temporary  license  to  maintain  such 
drain.  They  also  allege  that  plaintiff  has  brought  to  such 
drain  surface  waters  from  outside  the  natural  watershed, 
thereby  unduly  increasing  the  burden  upon  the  servient  estate. 
The  trial  court  found  for  the  plaintiff,  and  granted  the  relief 
prayed.    The  defendant  appeals. 

Concerning  the  agreement  under  which  Schlader  extended 
his  tile  sixty  rods  down  the  swale  upon  the  land  of  Good,  there 

is  some  conflict  of  evidence,  but,  upon  careful 

1.    DRAINAOB  ....  '  '       JT 

OP  SURFACE        examination,  it  is  apparent  that  the  dispute 

Wr  AxER  •    C&SG~ 

dencV:  estop-      rebates  to  incidental  matters,  and  not  to  the 
^^'  real  essence  of  the  contract.    It  is  not  denied 

that,  when  Schlader  undertook  the  drainage  of  his  land,  he 
sought  his  adjoining  owner  Good,  or  rather  Good's  brother 
and  agent  in  possession  of  the  land,  and  that  the  latter 
reported  the  same  to  the  owner.  The  negotiations  according 
to  defendant's  own  showing  resulted  in  an  agreement  that 
Schlader  should  be  allowed  to  extend  the  drain  along  the  open 
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ditch  for  a  distance  of  sixty  rods  upon  Good's  land,  and  that 
Good  should  pay  for  such  improvement  or  contribute  thereto 
to  the  extent  of.  $100,  the  tile,  so  laid  upon  the  premises  of  the 
latter,  to  thereafter  belong  to  him.  Plaintiff's  evidence  tends 
to  show  a  similar  agreement  except  as  to  where  the  ownership 
of  the  tile  in  the  drain  on  Good's  land  should  rest.  Defend- 
ant's evidence  further  tends  to  show  that  while  Schlader  dug 
the  ditch,  and  laid  the  tile  on  the  land  of  Good  for  the  distance 
contemplated,  he  did  not  cover  or  fill  the  excavation.  Gk>od 
complained  of  this  omission,  and  objected  to  maMng  the  pay- 
ment of  $100,  and  the  parties  compromised,  upon  the  sum  of 
$25,  which  was  thereupon  paid  to  Schlader.  Qood  then  or 
later  took  up  and  cleaned  a  part  of  the  tile,  renewed  the 
broken  ones,  and  filled  the  excavation,  leaving  the  drainage 
from  Schlader 's  land  through  such  tile  unobstructed.  It  is  true 
Good  as  a  witness  now  swears  that  he  never  agreed  to  give 
Schlader  any  right  to  an  outlet  for  drainage  upon  his  land, 
and  that  the  sum  and  substance  was  that  he  employed  and 
paid  Schlader  to  construct  this  sixty  rods  of  drain  for  the 
benefit  of  his  (Good's)  land. 

This  statement  evidently  lacks  candor,  or  the  witness  is 
confused  as  to  the  very  manifest  meaning  of  his  own  words. 
There  is  no  pretense  or  shadow  of  evidence  in  the  record  that 
Schlader  sought  the  job  of  making  this  drain  as  a  mere  employe 
or  contractor  without  respect  to  its  effect  upon  his  own  land. 
Or  the  contrary,  it  is  perfectly  clear  that  in  these  negotiations 
he  was  seeking  to  secure  or  improve  an  outlet  for  his  drain. 
Good  himself  on  cross-examination  says:  ''The  first  I  knew 
of  Schlader  constructing  a  drain  through  the  N.  W,  l^  of  sec- 
tion 16  was  when  my  brother  wrote  me  about  it  eleven  or 
twelve  years  ago.  In  his  letter  he  told  me  that  Schlader  was 
either  tiling  or  bad  tiled  his  land,  and  wanted  to  come  over 
and  get  an  outlet  upon  my  land.  ...  I  never  knew  of 
anything  that  my  brother  said  to  me  that  Schlader  wanted  to 
do  anything  further  for  me  than  to  place  the  tile  on  my  land 
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and  get  an  outlet  for  himself."  It  was  unqnestionably  for 
this  purpose  and  for  this  purpose  alone  that  Schlader  sought 
the  arrangement  permitting  him  to  construct  this  drain,  and 
it  is  incredible  that  the  parties  thereto  did  not  both  know  and 
understand  that  he  was  thereby  to  acquire  the  right  to  use 
said  drain  as  an  outlet.  If  he,  in  fact,  did  not  complete  the 
work  in  the  manner  contemplated,  that  failure  on  his  part 
was  condoned,  and  the  damage  resulting  therefrom  was  paid 
in  the  settlement  by  which  Qood  was  relieved  from  his  pay- 
ment of  a  part  of  his  promised  contribution  to  the  expense. 
That  such  was  the  understanding  of  the  parties  was  shown  by 
the  fact  that,  after  Gk>od  had  repaired  such  drain,  he  restored 
the  connection  with  plaintiff's  tile,  and  it  continued  to  do 
service  as  an  outlet  for  plaintiff's  drainage  for  twelve  years  or 
more  without  any  objection  or  complaint  from  Qood  or  his 
grantees.  The  fact,  if  it  be  a  fact,  that  it  was  understood  that 
the  tile  laid  upon  Good's  land  should  become  his  property,  is 
in  no  manner  inconsistent  with  plaintiff's  claim  that  Schlader 
had  (jk)od's  agreement  to  afford  him  an  outlet  for  his  drain. 

That  agreement  having  been  acted  upon,  and  Schlader 
having  adjusted  his  drainage  system  in  reliance  upon  such 
outlet  and  incurred  the  expense  of  constructing  the  same  and 
making  connection  therewith,  defendant  cannot  rightfully 
obstruct  such  outlet,  or  deprive  the  plaintiffis  of  the  beneficial 
use  thereof.  Vannest  v.  Fleming,  79  Iowa,  638 ;  Neuhring  v. 
Schmidt,  130  Iowa,  401 ;  Brown  v.  Honey  fields  139  Iowa,  414; 
Hansen  v.  Creamery  Co.,  106  Iowa,  167. 

Moreover,  the  drainage  in  question  is  along  a  natural 
waterway,  and  defendant  cannot  rightfully  obstruct  the  flow 

and  set  the  water  back  upon  the  land  of  the 
drainage:  ob-     plaintiffs.    The  open  ditch  in  which  the  tile 

was  laid  had  existed  from  some  more  remote 
date,  and  afforded  an  outlet  or  means  of  escape  for  the  drain- 
age of  both  farms.  Defendant  has  both  filled  this  ditch  and 
stopped  the  tile,  thereby  wholly  preventing  the  flow  from  the 
dominant  estate,  except  as  the  obstructed  waters  may  arise 
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and  overspread  the  surface.    There  is  no  sound  theory  of  law 
on  which  such  action  can  be  justified. 

It  is  claimedy  however,  that  by  means  of  their  lateral 
ditches  plaintiffs  have  diverted  to  the  main  tile  waters  not 
3    s^^,.  In.  naturally   flowing   in   that   direction   to   an 

«"•"»*  ^®^-  amount  which  lessens  the  effectiveness  of 
defendant's  drainage  of  his  premises.  There  is  some  testimony 
of  this  character,  but  we  think  it  fails  to  show  any  material  or 
wrongful  increase  of  the  burden  upon  defendant's  lands.  It 
may  be  true  that  within  the  watershed  served  by  the  drain  in 
controversy  there  were  some  low  spots  of  restricted  area  in 
which  surface  waters  would  stand  at  times,  and  only  the  over- 
flow and  seepage  be  discharged  into  the  swale,  and  that  by 
extending  the  lines  of  tile  through  these  wet  places  they  were 
drained  to  the  bottom,  and  converted  into  arable  land,  but  we 
think  this  is  not  only  in  accordance  with  the  usages  of  good 
husbandry,  but  is  well  within  the  right  of  the  dominant  owner. 
That  any  material  amount  of  surface  water  naturally  tribu- 
tary to  some  other  line  or  course  of  drainage  has  been  diverted 
to  the  outlet  here  in  dispute  is  not  in  our  judgment  shown  by 
the  record.  Whether  the  statute  hereinafter  cited  has  any 
effect  to  abrogate  or  modify  the  unwritten  law  in  this  respect 
we  shall  not  here  attempt  to  decide.  None  of  the  cases  cited 
by  appellant  require  any  other  conclusion  than  we  have 
already  indicated.  Both  statute  and  case  law  on  the  subject 
of  drainage  of  rural  lands  in  this  state  are  to  a  considerable 
extent  the  product  of  a  comparatively  recent  evolution  the 
completion  or  perfection  of  whic^  is  probably  not  yet  in  sight. 
The  distinct  tendency  on  the  part  of  both  Legislature  and 
courts  has  been  and  still  is  toward  an  enactment  and  inter- 
pretation of  law,  which,  while  depriving  no  person  of  essen- 
tial or  valuable  rights,  shall  not  allow  any  reasonable  effort  for 
reclamation,  improvement,  and  development  of  agricultural 
lands  to  be  thwarted  because  of  objections  which  are  at  best 
technical  and  unsubstantial. 

Among  the  evidence  of  this  tendency  prominence  is  to  be 
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given  the  recent  statute,  Code  Supp.  section  1989-a53,  which 

provides  that  owners  of  land  may  drain  the 

A     Same  *  riirlit 

to  drain  over     Same  bv  the  construction  of  open  or  covered 

other  land. 

drains  discharging  the  same  into  any  natural 
water  course  or  into  any  natural  depression  whereby  the  water 
will  be  carried  into  some  natural  water  course,  and,  when  such 
drainage  is  wholly  upon  the  owner's  land,  he  shall  not  be 
liable  in  damages  to  any  person.  It  follows,  of  course,  that 
where  such  drainage  is  not  wholly  upon  the  owner's  land,  but 
is  carried  into  or  discharged  upon  the  land  of  an  adjoining 
owner  with  the  agreement  of  the  latter,  a  like  immunity  from 
liability  for  damages  must  also  exist.  The  statute  has  served 
to  relieve  the  situation  from  the  hampering  effect  of  a  too 
literal  reading  and  application  of  certain  abstract  statements 
of  law  contained  in  the  discussion  of  precedents  and  princi- 
ples found  in  Livingston  v.  McDonald,  21  Iowa  160,  and  some 
other  cases  in  which  that  decision  has  been  followed  and 
approved.  •  The  statutory  right  of  the  plaintiffs  to  collect  the 
surface  waters  upon  their  premises  into  a  single  ditch  dis- 
charging into  a  natural  water  course  or  depression  leading 
into  such  a  water  course  is  thereby  assured  and  this  being  sup- 
plemented by  the  acquired  right  to  extend  the  outlet  along 
such  course  into  the  land  of  the  defendant  the  court  will  pro- 
tect him  in  its  use  and  prohibit  its  obstruction  by  the  defend- 
ant. The  decree  of  the  district  court  is  right,  and  it  must  be 
approved. 

A  motion  has  been  filed  by  appellant  to  tax  appellees 
with  the  cost  of  printing  the.  amended  abstract  in  this  case. 
The -amendment  contains  fifty-two  pages  of  printed  matter, 
and  exceeds  in  volume  the  original  abstract.  We  think  it 
much  more  voluminous  than  necessary  to  a  proper  presenta- 
tion of  the  record  and  the  cost  of  such  printing  in  excess  of 
fifteen  pages  will  be  taxed  to  the  appellees.  All  other  costs 
will  be  taxed  to  the  appellant. — Affirmed. 
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John  D.  Kerr  and  Sadie  Eerr,  Appellants,  v.  Chris  Taqer^ 
Annie  Yaoer,  Ella  Sapp  Norman,  Qeo.  Norman,  Nettie 
Sapp  Millspaugh,  Anna  Sapp  Cleveland,  James  Cleve- 
land, Daisy  Sapp  Aldrich,  C.  Lester  Aldrich  and  Mary 
Sapp,  Appellees. 

Pirtition:  adversk  possession:  buro^  of  proof:  evidence.  The 
1  defendant  in  partition  proceedings,  who  claims  the  land  by  virtue 
of  an  oral  transfer  followed  by  possession  for  the  statutory  period, 
has  the  burden  of  proof  on  that  issue.  In  the  instant  case  the 
evidence  is  held  to  show  that  a  parol  conveyance  was  made  tb 
defendants'  grantor,  in  consideration  for  past  services  and  an  agree- 
ment to  pay  the  taxes  on  the  land. 

Evidence:    confidential  communications.    The  grantor  of  a  party  to 

2  an  action  involving  real  estate  is  incompetent  under  the  statute  to 
testify  to  personal  transactions  or  communications  with  his  deceased 
father,  from  whom  he  claimed  an  oral  conveyance  of  the  land;  but 
the  mfe  and  son  of  the  grantor  are  competent  witnesses  to  com- 
munications between  the  husband  and  father,  and  his  deceased 
grantor,  for  the  purpose  of  establishing  a  parol  conveyance,  and 
in  an  action  to  which  they  were  not  parties. 

« 

8ame:  waiver  of  objections.     An  objection  to  evidence  on  specified 

3  grounds  waives  all  other  grounds  of  objection. 

OoiiTeyaiicee:    statttte  of  frauds:     consideration.    The  satisfaction 

4  of  a  pre-existing  debt  is  a  sufficient  consideration  for  the  convey- 
ance of  land,  and  amounts  to  such  payment  as  to  take  the  trans- 
action out  of  the  statute  of  frauds. 

Appeal:    abstract:     time.     Where  appellees'  amended  abstract  was 

5  filed  as  soon  as  the  points  for  reversal  relied  upon  by  appellant 
were  known,  though  not  in  time,  it  will  not  be  stricken. 

Appeal  from  Harrison  District  Court, — Hon.  A.  B.  Thornell, 

Judge. 
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PRroAY,  December  13,  1912. 

Action  for  the  partition  of  certain  real  estate.  Defend- 
ants Tager  and  Yager  claimed  to  be  the  owners  of  the  land 
through  mesne  conveyances  from  James  H.  House,  now 
deceased,  from  whom  all  parties  trace  their  title.  Various 
other  issues  were  tendered,  and  upon  trial  to  the  court  a 
decree  was  rendered  dismissing  plaintiff's  petition,  and  quiet- 
ing the  title  to  the  land  in  defendants  Yager  and  Yager. 
Plaintiff's  appeal. — Affirmed. 

J.  8,  Dewell,  for  appellants. 

C,  W.  Kellogg,  for  appellees  Yager  and  Yager. 

Clem  F,  Kimball,  for  other  appellees. 

Deemer,  J. — James  H.  House  died  some  time  in  the  year 
1888,  seised  of  the  record  title  to  the  land  in  controversy.  He 
had  five  children,  to  wit:  William,  Chas.,  and  Allen,  sons, 
and  Jannet,  who  afterwards  married  William  Eddie,  and 
Eliza,  who  afterwards  married  Abraham  Sapp,  daughters. 
Prior  to  the  death  of  James,  Jannet  Eddie  died,  leaving  three 
children,  Chas.,  Winnie,  who  married  plaintiff  John  D.  Kerr, 
and  Lillie,  who  afterwards  married  John  Brownrigg.  Winnie 
Kerr  died  prior  to  the  demise  of  James  House,  leaving  one 
daughter,  Sadie  Kerr,  a  minor,  who  is  also  one  of  the  plaintifl's, 
and  the  two  plaintiffs  claim  to  own  an  undivided  one-fifteenth 
of  the  real  estate.  Eliza  Sapp  died  before  the  death  of  her 
father,  leaving  six  children  surviving,  and  these,  with  their 
respective  husbands  and  wives,  are  defendants,  and  they  each 
claim  a  one-thirtieth  interest  in  the  real  estate.  William, 
Charles,  and  James  House,  sons,  quitclaimed  their  interest  in 
their  father's  property  to  the  other  son,  Allen,  and  thereby 
Allen  became  vested  of  an  undivided  three-fifths  of  said  real 
estate.    And  on  July  27,  1904,  Allen  House,  his  wife  joining. 
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conveyed  their  interest  to  defendants  Yager  and  Yager.  In 
October  of  the  year  1906  Chas.  Eddie  and  wife  and  Lillie 
Browniic^  and  husband  conveyed  their  interest  in  the  land  to 
plaintiff  Kerr,  and  it  is  claimed  that  he  thereby  became  the 
owner  of  two-fifteenths  of  said  estate.  In  November  of  the 
same  year  George  Sapp  conveyed  his  interest  to  one  W.  A. 
Smith,  who,  in  turn,  conveyed  the  same  to  plaintiff  Kerr,  by 
reason  of  which  Eerr  became  the  owner  of  an  undivided  one- 
sixth  of  the  estate.  Defendant  Annie  Yager  is  the  daughter  of 
Allen  House,  and  Chris  Yager  is  her  husband.  Defendants 
Yager  and  Yager  claim  title  to  all  the  property  in  controversy 
in  virtue  of  a  warranty  deed  for  the  same  to  them  executed 
by  Allen  House  and  wife  on  July  27, 1904.  They  also  pleaded 
that  James  H.  House  during  his  lifetime  and  some  time  prior 
to  the  year  1876  sold  and  transferred  the  property  to  his  son 
Allen  by  oral  contract,  and  that,  pursuant  to  such  sale,  Allen 
took  possession  of  the  land,  made  improvements  thereon,  and 
ever  thereafter  paid  the  taxes  on  the  premises.  They  also 
procured  an  assignment  from  Allen  House  in  the  following 
terms : 


Having  sold  to  my  daughter,  Anna  Yager,  and  her  hus- 
band, Chris  Yager,  lot  6  and  all  of  lot  5,  except  the  west 
eleven  acres  thereof  in  section  No.  18,  township  No.  78, 
range  45,  Harrison  county,  Iowa,  and  given  the  said  Anna 
Yager  and  Chris  Yager  a  warranty  deed  to  the  said  land, 
I  hereby  sell  and  assign  to  said  Anna  Yager  and  Chris 
Yager,  my  claim  against  the  several  plaintiffs  and  defendants 
in  the  suit  of  John  D.  Kerr  et  al.  vs.  Anna  Yager  et  al.,  com- 
menced in  the  district  court  of  Harrison  county,  Iowa,  for 
the  January  term,  1907,  the  said  taxes  having  been  paid  on 
said  land  by  me  under  claim  of  ownership,  believing  that  I 
was  the  owner  of  the  land  under  oral  sale  and  gift  from  my 
father,  James  H.  House.  And  I  hereby  authorize  my  said 
daughter  and  her  husband,  Anna  Yager  and  Chris  Yager,  to 
collect  said  taxes  and  the  interest  thereon  from  the  several 
claimants  of  said  property  in  said  suit,  if  it  shall  be  found 
by  the  court  that  the  plaintiffs  and  defendants  are  entitled 
to  any  part  of  said  land,  and  authorize  them  to  claim  the 
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same  as  an  offset  against  any  claim  of  the  plaintiffs  or  de- 
fendants in  said  suit. 

Dated  Missouri  Valley,  Iowa,  this  29th  day  of  December, 
1906. 

his 
Allen  X  House, 
mark 

Andy  after  averring  that  Allen  paid  taxes  on  the  land 
to  the  amount  of  $275.81,  they  asked  to  be  protected  in  any 
event  to  the  amount  of  these  taxes  which  should  be  charged 
proportionally  against  any  adverse  interest  in  the  land. 
They  also  pleaded  that  they  went  into  the  possession  of  the 
land  some  time  in  the  year  1890  or  1891  under  an  arrange- 
ment with  Allen  House,  believing  that  they  were  the  owners 
thereof,  and  that  they  have  ever  since  been  in  the  continuous, 
open  and  adverse  possession  of  the  property.  They  further 
pleaded  the  adverse  possession  of  their  grantor,  Allen  House, 
for  the  full  statutory  period,  both  before  and  after  the  death 
of  his  father.  Repleading  the  same  facts,  they  asked  that 
their  title  to  all  the  premises  be  established  and  quieted  in 
them.  As  to  defendant  Eliza  Sapp,  they  pleaded  that  de- 
ceased, James  H.  House,  made  a  conveyauce  to  her  which 
was  to  be  in  full  of  her  share  in  his  estate,  and  that  she 
accepted  the  same  as  such,  and  that  plaintiff  Kerr  took  noth- 
ing under  his  deed  from  George  Sapp.  They  also  pleaded 
that,  since  they  took  possession  under  their  deed  from  Allen 
House,  they  cleared  off  the  property  at  an  expense  of  $50, 
and  made  improvements  thereon  of  the  value  of  $2,250,  and 
they  asked  that  these  matters  be  also  taken  into  account  in 
the  event  their  title  was  not  confirmed.  In  a  reply  to  the 
pleadings  setting  up  these  various  matters  plaintiffs  denied 
most  of  the  aflSrmative  statements,  and  pleaded  the  statute 
of  frauds.  They  also  pleaded  that  the  rents  and  profits  of 
the  land  should  be  offiset  against  the  claims  for  taxes.  They 
also  asked  that,  if  it  be  found  that  the  Sapp  heirs  had  nothing 
in  the  land  because  of  the  conveyance  to  their  mother,  that 
their  interest  in  the  lands  be  proportionately  increased.    Plain- 
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tiff  Sadie  Kerr  also  pleaded  that  she  was  a  minor  fifteen  years 
of  a^,  and  that  the  statute  of  limitations  could  not  and 
would  not  run  against  her  until  after  she  became  of  age. 
The  other  defendants  filed  pleadings  which  are  not  now 
material  because  they  seem  to  be  content  with  the  decree  as 
rendered  That  decree  was  to  the  effect  that  Yager  and  Yager 
were  and  are  the  owners  of  the  property  in  fee  simple.  It 
also  established  and  confirmed  their  title  and  dismissed 
plaintiff's  petition.  The  facts  so  far  recited  being  undis- 
puted, and  the  appeal  having  been  taken  by  plaintiffs  alone, 
it  is  manifest  that  the  only  issues  to  be  considered  are  those 
arising  between  plaintiffs  and  defendants  Yager  and  Yager. 
The  record  title  was  in  James  H.  House  at  the  time  of  his 
death,  and  the  burden  was  and  is  on  the  defendants  Yager 
and  Yager  to  show  that  the  said  James  sold  the  land  to  his 
son  Allen  House  in  his  lifetime  as  claimed,  and  that  there- 
after Allen  conveyed  the  same  to  them,  or  that  they  took 
possession  of  the  land  under  the  warranty  deed  from  Allen 
and  his  wife  to  them  of  date  July  27, 1904,  and  that  they  have 
since  held  possession  thereof,  claiming  to  own  the  same,  and 
that  their  grantor,  Allen,  held  adversely  since  the  year  1896. 
If  the  latter  be  the  finding,  it  would  not  in  itself  be  su£Scient 
to  bar  the  title  of  Sadie  Eerr,  for  she  is  a  minor,  and  the 
statute  of  limitations  would  not  run  against  her.  We  may  for 
the  purposes  of  this  opinion  dismiss  all  other  claims  save 
those  made  by  appellees  Yager  and  Yager  in  the  briefs  filed 
by  them:  (1)  That  they  hold  title  to  all  the  land  by 
adverse  possession;  (2)  that  there  is  sufiScient  evidence  to 
show  an  oral  sale  of  the  land  by  James  H.  House  during  his 
lifetime  to  his  son  Allen  in  consideration  of  services  per- 
formed followed  by  the  sole  possession  and  occupancy  thereof 
under  said  contract  for  more  than  ten  years,  and  the  making 
of  improvements  thereon;  and  (3)  that,  in  any  event,  they 
are  entitled  to  an  allowance  for  all  taxes  paid,  for  improve- 
ments placed  upon  the  land,  and  for  the  value  of  labor  per- 
formed in  putting  into  condition  for  cultivation. 
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It  should  be  stated  in  this  connection,  in  order  to  avoid 
confusion,  that  Allen  House  may  have  acquired  title  to  the 
land  by  adverse  possession  before  the  death  of  his  father, 
and,  if  that  be  true,  plaintiff  Sadie  Kerr  (nunor)  would 
have  no  interest  therein. 

I.  The  primary  and  pivotal  question  in  the  case  is  this : 
Did  James  H.  House  during  his  lifetime  sell  the  land  by 
oral  agreement  to  his  son  Allen  f  And  incidental  thereto  did 
1.  pabtition:  ad-  the  SOU  Allen  go  into  possession  thereof  and 
sfon:  ^?den  thereafter  sell  the  land  by  warranty  deed  to 
dence!^  "  *^'  defendants  Yager  and  Yager,  and  did  they 
or  either  of  them  go  into  possession,  claiming  to  own  the 
entire  title,  and  use  and  occupy  the  land  for  any  full  ten- 
year  period  f  Upon  these  questions  the  burden  is  upon  the 
defendants  Yager  and  Yager.  Originally  the  land  was 
covered  with  a  heavy  growth  of  timber,  and  was  unoccupied, 
and  the  evidence  tends  to  show  that  some  time  during  the 
years  1873  and  1874  Allen  House,  by  agreement  with  his 
father,  undertook  to,  and  did,  clear  the  land  of  all  saw  lumber, 
and  caused  the  same  to  be  sawed,  and  the  lumber  was  sold 
and  the  money  turned  over  to  the  deceased  James  H.  House, 
and  defendants  produced  evidence  to  show  that  after  this 
was  done,  and  some  time  in  the  year  1876,  the  father  said 
to  his  son  Allen,  ''I  will  give  you  this  land  if  you  will  take 
it  and  pay  the  taxes  on  it  for  what  you  have  done  for  me  in 
clearing  it  off.*'  Testimony  was  also  offered  to  show  that  the 
son  Allen  accepted  the  proposition,  took  possession  of  the 
land,  and  paid  the  taxes  thereon.  The  testimony  as  to  the 
possession  taken  by  Allen  is  not  very  strong.  It  seems  that 
thereafter  he  took  timber  therefrom  for  fuel  and  for  posts. 
The  land  was  unimproved  and  unfenced,  save  that  some  small 
garden  spots  were  inclosed,  and  for  a  portion  of  the  time  part 
of  it  was  in  the  possession  of  squatters.  Cattle  and  stock 
ran  over  the  land  almost  at  will,  and  until  the  time  the 
Yagers  took  possession  squatters  lived  upon  poi*tions  of  it, 
and  they  never  paid  any  rent,  although  they  built  some 
shanties  thereon,  and  cultivated  some  small  garden  spots. 
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Yager  moved  upon  the  land  under  an  arrangement  with  Allen 
House  about  the  year  1890,  and  immediately  began  its 
improvement  He  fenced  it,  cleared  it  off,  and  made  valuable 
improvements  thAreon. 

Most  of  the  testimony  offered  to  show  the  sale  of  the  land 
was  objected  to  as  incompetent  and  as  coming  from  incom- 
petent witnesses,  and  we  may  here  say  that  we  regard  the 
2    etidexce  •         witness  Allen  House  incompetent  to  testify  to 
com^nnica-        ^^^^  personal  transactions  or  communications 
**^°^  between    himself    and   his    deceased    father 

because  of  the  provisions  of  section  4604  of  the  Code.  As  to 
other  relevant  issues  he  was  competent. 

But  the  witness  Mary  House,  wife  of  Allen  House,  was 
competent  to  testify  to  transactions  and  communications 
between  Allen  and  his  father  in  which  she  took  no  part. 
Neither  Allen  nor  his  wife  was  a  party  to  the  suit,  and  the 
wife  was  not  an  incompetent  witness  to  the  matters  of  which 
she  gave  testimony. 

William  House,  who  was  not  made  a  party  to  the  suit, 
was  also  a  competent  witness  as  to  conversations  he  heard  from 
his  father.  This  competent  testimony  is  sufiBcient  as  we 
think  to  show  a  parol  conveyance  of  the  land  by  James  H. 
House  to  his  son  Allen  in  consideration  of  his  services  in 
clearing  it  up,  and  the  further  agreement  to  pay  the  taxes 
upon  it.  This  is  corroborated  to  some  extent  at  least,  in  that 
he  paid  the  taxes  thereafter  both  before  and  after  his  father's 
death,  and  down  to  the  time  the  land  was  deeded  to  the 
Yagers;  by  the  fact  that  he  assumed  to  control  it  both  before 
and  after  the  father's  death,  and  to  exercise  exclusive  acts 
of  ownership  over  it,  that  he  listed  it  for  taxation  as  his  own 
after  the  death  of  his  father,  and  that  plaintiff  John  D.  Eerr, 
who  now  claims  to  own  a  part  of  it,  knew  as  early  as  1892 
that  he,  Allen,  was  claiming  to  own  it  all ;  and  by  the  further 
fact  that  he  assumed  to  own  it  all  and  conveyed  the  entire 
title  by  warranty  deed  to  the  Yagers.  Although  plaintiff 
Eerr  knew  of  this  claim,  as  early  as  the  year  1892,  he  made 
no  objections  liiereto. 
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Such  being  the  testimony,  we  do  not  think  it  is  open  to 
the  objection  that  it  is  within  the  statute  of  frauds.  See 
Hotchkiss  V,  Cox,  47  Iowa,  655.    Aside  from  this,  it  was  not 

3.  samb:  wRiver  objected  to  On  that  ground,  and  for  that 
of  objections,      reason  the  objection  was  waived.     Holt  v. 

Brown,  63  Iowa,  319 ;  Crossen  v.  White,  19  Iowa,  109 ;  Graves 

V.  Clark,  101  Iowa,  738. 

The  satisfaction  and  release  of  a  preexisting  debt  is  a 

sufScient  consideration  for  a  conveyance  and  amounts  to  such 

pajrment  as  to  take  the  case  out  of  the  statute  of  frauds.    See 

4.  conveyances:  ^^®  Hotchkiss  case,  supra.  If  Yager's  case 
f^auds^  °coii-  depended  upon  a  parol  gift,  which  must,  to 
sideration.         j^^  sufficient,  be  followed  by  actual  possession, 

if  not  by  the  making  of  improvements  thereon,  we  should  have 
more  difficulty  with  it.  But,  as  the  conveyance  was  made  in 
consideration  of  the  son's  past  services,  we  think  the  agree- 
ment was  something  more  than  a  gift.  It  was  a  transfer  upon 
a  consideration  paid,  and  such  acts  of  possession  and  owner- 
ship as  followed  are  confirmation  of  the  claims  made  by  the 
Yagers.  It  would  not  be  difficult  to  establish  the  claim  of 
adverse  possession  against  plaintiff  John  D.  Kerr.  But  this 
would  not  dispose  of  the  claim  of  Sadie  Kerr,  for  as  we  think 
the  statute  did  not  run  against  James  H.  House  during  his 
lifetime. 

Our  conclusion  is  also  supported  by  competent  and  uncon- 
tradicted testimony  that  James  H.  House  said  to  James  and 
Charles  House. in  the  presence  of  Mary,  Allen's  wife,  about 
the  time  of  the  alleged  transfer,  that  he  had  given  the  land 
to  Allen. 

Appellant's  motion  to  strike  appellees'  amendment  to 
abstract  is  overruled.  It  was  not  filed  in  time,  it  is  true,  but 
it  was  filed  as  soon  as  appellees  knew  what  points  appellants 
_     .       , .    .        were  relying  upon  for  a  reversal. 

O  •    APPEAL  .    aD' 

stract :  time.  ^^  ^j^  satisfied  after  a  careful  reading  of 
the  entire  record  that  the  decree  of  the  trial  court  is  right, 
and  it  is  therefore  Affirmed. 
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Bradley,  Merriam  &  Smith,  Appellants,  v.  John  Goetsche, 

Appellee. 

Appeal:     mathematical  error:      correction.     A  mere  mathematical 

1  error  in  calculating  the  amount  of  a  judgment  can  be  cured  on 
appeal  bj  ordering  a  remittitur. 

Ckmtracts:      pleadikos:      evidence.     Where  the  cause   of  action  as 

2  pleaded  was  based  upon  a  written  contract  to  sell  goods  on  com- 
mission, admission  of  evidence  of  a  subsequent  oral  agreement  of  a 
different  character  was  reversible  error. 

Appeal  from  Harrison  District  Court. — Hon.  E.  B.  Woodruff, 

Judge. 

Friday,  December  13,  1912. 

Action  to  recover  fot  merchandise  sold  and  delivered. 
Defendant  admitted  the  receipt  of  part  of  the  goods,  but  denied 
that  he  received  other  items  charged  against  him.  He  also 
pleaded  a  settlement  and  counterclaim.  On  the  issues  joined 
the  case  was  tried  to  a  jury,  resulting  in  a  verdict  for  the 
defendant  in  the  sum  of  $114.32.    Plaintiff  appeals. — Reversed. 

H.  H.  Roadifer,  for  appellant. 

No  appearance  for  appellee. 

Deemer,  J. — By  written  contract  plaintiff  appointed  de- 
fendant its  agent  for  the  handling  of  agricultural  implements, 
etc.,  in  the  town  of  Magnolia.  By  the  terms  of  that  agreement 
defendant  was  to  account  for  all  sales  made  by  him  to  plaintiff, 
settling  either  by  cash  or  notes.  We  here  quote  from  the  con- 
tract as  follows: 
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In  consideration  of  the  within  special  commissions,  party 
of  the  second  part  agrees  to  sell  for  cash  not  less  than  one- 
third  of  all  the  goods  sold. 

All  purchasers'  notes  to  be  indorsed  and  payments  guar- 
anteed at  maturity  by  said  party  of  the  second  part,  and 
protest  demand  and  notice  of  nonpayment  waived.  A  full 
report  of  sales  and  settlements  made  from  time  to  time  by 
party  of  the  first  part  shall  be  forwarded  to  party  of  the 
second  part  the  1st  and  15th  of  each  and  every  month. 

This  mode  of  settlement  shall  be  effective  on  the  respec- 
tive goods  until  the  following  dates:  Implements,  June  1, 
1910;  wagons,  June  1,  1910;  vehicles,  June  1,  1910;  no 
additional  commission  after  June  1,  1910. 

Any  and  all  goods  of  every  kind,  nature  and  description 
on  hand  and  in  possession  of  party  of  the  second  part  at 
the  last-mentioned  dates  are  subject  to  reshipment  on  order 
of  party  of  the  first  part.  If  party  of  the  first  part  does  not 
decide  to  reship  within  ten  days  thereafter,  then  it  is  agreed 
that  party  of  the  second  part  becomes  the  purchaser  thereof, 
and  said  party  of  the  second  part  agrees  to  purchase,  pay  and 
settle  for  same  in  cash  with  interest  at  8  per  cent  from 
date,  at  option  of  party  of  first  part,  or  if  party  of  first 
part  so  elects,  said  goods  on  hand  at  that  time  shall  remain 
in  possession  of  party  of  the  second  part  on  the  basis  of  this 
agreement,  subject  to  settlement  provided  for  herein  as  sales 
are  made  only.  It  is  fully  understood  and  acknowledged 
that  the  title  to  and  ownership  of  any  and  all  goods  shipped 
on  the  basis  of  this  contract  shall  remain  absolute  in  party 
of  the  first  part,  and  the  title  and  ownership  shall  not  pass 
from  party  of  the  first  part  to  party  of  the  second  part  until 
full  and  fijaal  settlement  has  been  made  between  said  first  and 
second  parties. 

All  goods  shipped  by  party  of  the  first  part  to  party  of 
the  second  part  during  the  life  of  this  contract  are  subject  to 
removal  and  reshipment  without  further  notice. 

In  consideration  of  party  of  the  first  part  carrying  said 
stock  of  goods  subject  to  sale,  and  at  the  expense  of  interest 
for  value  and  special  terms  given,  party  of  the  second  part 
agrees  to  be  fully  responsible  for  all  damage  or  loss  by  fire 
or  otherwise,  to  any  and  all  goods  shipped  under  this  con- 
tract. Party  of  the  second  part  agrees  to  pay  aU  taxes  and 
insurance  on  any  and  all  goods  shipped  under  the  terms 
of  this  contract. 

No  settlements  made  under  the  terms  of  this  contract 
are  binding  on  party  of  the  first  part  until  same  has  been 
accepted  and  indorsed  at  their  office  in  Council  Bluffs, 
Iowa.    ... 
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This  contract  shall  remain  in  force  and  effect  until  full 
and  final  settlement  is  made  between  party  of  the  first  part 
and  party  of  the  second  part. 

No  agreement  or  conditions,  verbal  or  otherwise,  save 
those  mentioned  herein  shall  be  considered  in  any  respect 
except  by  written  notices  duly  acknowledged  and  signed  by 
both  parties  of  the  first  part  and  second  part.    .    .    . 

It  is  understood  and  agreed  between  the  parties  hereto, 
provision  two,  conditions  of  sale: 

That  no  allowance  will  be  made  for  breakage  unless 
they  occur  from  manifest  defects  in  material.  Breakages 
thus  caused  during  the  first  season's  use  of  the  machine  will 
be  made  good  by  new  parts,  which  will  be  charged  when 
sent,  and  corresponding  credit  will  be  made  only  on  return 
of  defective  parts  to  factory.  Purchaser  agrees  to  pay  trans- 
portation charges  on  parts  furnished  under  this  provision. 

According  to  the  testimony  the  jury  might  well  have 
found  for  plaintiff  on  items  agreed  upon  by  the  parties  in  the 
sum  of  about  $110.  As  a  matter  of  fact  it  found  for  defendant 
in  the  sum  already  stated,  thus  indicating  that  it  disallowed 
plaintiff's  claim  entirely  and  found  for  defendant  on  both 
items  of  counterclaim.  These  items  were  first  5  per  cent, 
commission  on  cash  sales  amounting  to  $764.96,  or  as  he  claims 
$43.44;  and  to  be  exact  we  quote  the  second  count  of  the 
counterclaim,  which  reads  as  follows: 

That  this  defendant  entered  into  the  contract  referred 
to  herein,  and  during  the  years  1909  and  1910  received  from 
the  plaintiff  goods,  consisting  of  manure  spreaders,  agri- 
cultural implements,  and  machinery  thereunder.  That  by 
reason  of  faulty  construction  of  said  manure  spreaders,  agri- 
cultural implements,  and  machinery,  both  as  to  defective 
materials  and  workmanship,  this  defendant  has  been  com- 
pelled to  expend  large  sums  of  money  and  devote  a  great 
amount  of  time  in  furnishing  new  materials  and  making  re- 
pairs to  the  broken  and  defective  parts  of  said  manure 
spreaders  and  machinery,  amounting  in  the  aggregate  sum 
of  $70.88,  items  of  which  are  set  out  in  Exhibit  E  hereto 
attached  as  a  part  hereof.  That  the  prices  charged  and 
value  fixed  for  such  labor  and  materials  and  money  ex- 
pended are  reasonable  prices  and  values.  That  the  same 
have  long  since  been  due  the  defendant,  but  no  part  of  which 
has  ever  been  paid. 
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The  total  amount  for  which  defendant  asked  judgment 
was  $114.32,  The  trial  court  gave  the  following  instructions 
with  reference  to  these  items  of  counterclaim : 

(id)  1?he  defendant^  in  addition  to  his  claim  that  he 
floes  not  owe  the  plaintiff  on  their  account,  sets  up  tWo 
Kjouftterclaims.  In  count  1  of  his  countetclaiili  he  says  that 
at  the  time  of  the  settlement  on  December  28,  1909,  defend- 
ant had  on  hand  agricultural  implements  in  about  the  value 
of  $764.96,  and  by  the  terms  of  the  contract  with  plaintiflE 
he  was  entitled  to  5  per  cent  commission  on  all  cash  sales, 
And  that  he  made  sales  of  said  implements  and  made  remit- 
tance thereof,  either  by  cash  or  by  notes  which  were  ac- 
cepted as  cash,  and  that  there  is  now  due  him  as  commis- 
sion on  said  sales  $43.44,  no  part  of  which  has  been  paid 
him  and  for  which  he  now  asks  judgment.  The  burden  is 
upon  the  defendant  on  this  counterclaim  to  show  by  a  pre- 
ponderance of  the  evidence  relating  thereto  that  he  is  en- 
titled to  a  commission  of  5  per  cent  on  said  sales,  and,  if 
he  has  failed  to  show  that  he  is  entitled  to  such  commission, 
you  should  allow  him  nothing  on  this  claim,  otherwise  you 
should  allow  him  such  sum  as  the  evidence  shows  he  is  en- 
titled to,  if  anything, 

(14)  The  defendant  for  a  further  counterclaim  says  that 
lie  received  goods  from  the  plaintiff  that  were  faulty  in 
construction  and  defective  in  material  and  workmanship,  and 
that  under  a  parol  agreement  with  the  plaintiff,  through  its 
Mr.  Merriam,  he  was  directed  to  repair  such  implements 
and  machinery  for  which  he  was  to  receive  a  reasonable 
compensation.  He  alleges  that  he  performed  services  and 
furnished  material  in  the  reasonable  sum  of  $70.88  in  the 
following  items:  (Here  follows  list  of  items  amounting  to 
$70.88.) 

(15)  As  bearing  upon  the  right  of  defendant  to  per- 
form such  labor  and  furnish  repairs,  you  should  consider 
for  what  length  of  time  he  was  performing  such  services, 
if  any,  and  what  knowledge,  if  any,  the  agents  of  plaintiff 
had  that  defendant  was  making  a  claim  to  compensate  for 
such  services,  and  you  should  consider  such  evidence  so  far 
as  it  may  throw  light  upon  the  question  whether  the  defend- 
ant made  such  a  contract  with  the  said  Merriam  and  whether 
the  said  Merriam  had  authority  from  plaintiffs  to  make  such 
contracts,  and  from  all  the  evidence  before  you  it  is  for 
you  to  determine  whether  defendant  is  entitled  to  recover 
on  this  counterclaim  at  all,  ftnd,  if  he  is  entitled  to  a  recov^ 
ery,  the  amount  thereof, 
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Under  these  instractioiis  the  jury  evidently  allowed  the 
exact  amount  of  defendant's  two  items  of  counterclaim,  to  wit, 
$114.32.  It  is  manifest  that  the  trial  court  was  l&d  into  two 
errors: 

First.  Five  per  cent,  commission  on  $764.96  is  not  $43.44, 
but  $38.24.  If  this  were  the  only  error,  we  might  correct 
it  by  ordering  a  remittitur  for  the  difference.  But  this  is 
not  the  only  trouble  in  the  case. 

The  second  count  of  the  counterclaim  is  distinctly  bot- 
tomed upon  the  written  contract  of  the  parties,  yet  the  trial 
court,  over  objection,  permitted  defendant  to  prove  a  subse- 
quent oral  agreement  with  one  Merriam,  a  representative  of 
plaintiff,  whereby  plaintiff  was  to  pay  defendant  for  his  serv* 
ices  and  material  furnished  in  making  repairs  and  gave  the 
instruction  which  we  have  quoted.  This  was  entirely  outside 
the  issues  made  by  the  pleadings,  and  the  trial  court  erred 
in  receiving  the  testimony,  and  in  giving  the  instruction  which 
we  have  quoted.    Again,  there  was  no  testimony  showing  the 

r 

value  of  defendant's  time  or  services,  and  no  showing  as  to 
the  value  of  some  of  the  articles  claimed  to  have  been  fur- 
nished by  him. 

For  the  errors  pointed  out,  the  judgment  must  be,  and  it 
is,  Reversed, 


John  Nelson  v.  Omaha  &  Council  Bluffs  Street  RAUiWAY 

Company,  Appellant. 

Dnlnage:    obstruction  or  sxtbfacs  water.    A  street  railway  company 

1  has  no  right  to  eonstruct  its  road  bed  and  maintain  the  same  so 
as  to  flood  adjacent  lands. 

Same:    damages:    evidence.    The  value  of  crops  destroyed  by  flooding 

2  the  land  upon  which  they  were  growing  is  competent  evidence  in  an 
action  by  a  tenant  for  such  injury  caused  by  an  obstruction  qI 
flood  water. 
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Appeal  from  Pottawattamie  District  Court. — ^Hon.  0.  D. 

Wheeler,  Judge. 

Friday,  December  13,  1912. 

The  facts  are  stated  in  the  opinion. — Affirmed. 

Tinley  &  Mitchell,  for  appellant. 

Oeorge  H.  Mayne,  for  appellee. 

Sherwin,  J. — ^Action  to  recover  damages  claiined  to  have 
been  suffered  by  the  overflowing  of  lands  occupied  by  the 
plaintiff  as  a  tenant  during  the  years  1907,  1908,  and  1909 ; 
said  overflow  being  caused  by  an  embankment  constructed  by 
the  defendant  on  its  right  of  way.  The  facts  in  the  case, 
without  serious  question,  show  that  Nelson,  the  plaintiff,  held 
a  lease  during  the  years  1907,  1908,  and  1909  and  for  several 
years  prior  thereto  on  about  seventy  acres  of  land  lying  west 
of  Thirly-seventh  street  and  north  of  the  right  of  way  of  the 
defendant,  in  the  western  part  of  the  city  of  Council  Bluffs, 
lying  north  of  the  street  railway  line  belonging  to  appellants, 
and  bounded  by  the  Missouri  river  on  the  north.  Nelson  also 
owned  a  tract  of  land  of  about  three  acres,  bounded  on  the 
north  and  west  by  the  land  which  he  rented  and  on  the  east 
by  Thirty-seventh  .street.  The  south  line  of  the  three-acre 
tract  owned  by  Nelson  extended  to  the  west  would  be  the 
south  line  of  the  seventy  acres  which  he  leased.  The  tracks 
of  the  street  car  company  run  directly  from  Thirty-seventh 
street  for  a  little  over  an  eighth  of  a  mile,  then  southwest  for 
about  a  quarter  of  a  mile  to  the  bridge.  The  bridge  of  the 
street  car  company  is  a  combined  street  railway  and  wagon 
bridge,  and  the  approach  to  their  wagon  bridge  is  an  exten- 
sion of  Broadway  to  the  west  and  southwest,  parallel  to  the 
street  car  tracks.  The  evidence  shows  without  dispute  that  a 
depression  or  swale,  varying  in  width  from  fifty  to  three  hun- 
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dred  feet,  commencing  negr  the  northwest  comer  of  the  land 
leased  by  Nelson  extended  irregularly  in  a  southeasterly  direc- 
tion to  the  south  line  of  the  land  leased  by  Nelson,  thence  in 
a  southerly  and  southwesterly  direction  to  the  Missouri  river, 
and  that  this  swale  or  depression  was  the  natural  waterway 
for  the  surface  and  overflow  water  from  the  land  in  contro- 
versy for  a  period  of  almost  thirty  yeara  The  center  of  this 
depression  or  waterway  would  be  at  about  the  point  where  the 
turn  is  made  to  the  southwest  in  the  track  and  wagon  approach 
of  the  street  car  company.  When  the  bridge  and  street  car 
line  was  constructed  about  1886,  the  tracks  and  the  driveway 
were  built  over  a  trestle  of  several  hundred  feet  in  length 
which  spanned  this  swale  or  depression,  allowing  free  passage 
for  the  surface  and  overflow  water  in  the  same  manner  as 
before  it  was  built.  During  the  years  1902  and  1903,  this 
trestle  under  the  tracks  was  filled  in  by  a  solid  embankment  of 
earth,  and  during  the  years  1906  and  1907  the  trestle  under 
the  driveway  to  the  bridge  was  similarly  filled  in.  At  the  time 
this  work  was  done  and  for  the  purpose  of  permitting  the  sur- 
face and  overflow  water  to  flow  through  its  former  channel, 
the  company  put  in  at  the  lowest  part  of  said  depression  two 
twenty-four-inch  tile  or  pipe,  one  under  the  street  car  tracks 
and  the  other  under  the  driveway.  There  was  also  put  in  by 
the  company  a  twenty-one-inch  pipe  running  from  the  lowest 
part  of  the  depression  along  the  northerly  side  of  the  street 
car  track  to  the  river.  The  evidence  shows  without  conflict 
that  prior  to  the  building  of  the  embankment  and  the  stopping 
up  of  the  trestle  the  overflow  and  surface  water  would  pass  on 
through  its  natural  course  to  the  river,  and  did  not  gather  or 
stand  on  the  land  in  controversy. 

Plaintiff,  Nelson,  during  the  years  1907,  1908,  and  1909, 
as  in  prior  years,  put  in  a  crop  on  the  land  in  controversy, 
planting  about  forty  or  flfty  acres  of  com.  During  the  sum- 
mer of  1907  the  Missouri  river  overflowed  its  bank  at  the  north- 
west corner  of  the  land  in  controversy,  and  corttinued  high 
enough  to  flow  over  that  land  for  a  period  of  about  two  days. 
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or  a  little  less.  The  overflow  of  watf r,  f oUowing  the  depression 
before  referred  to,  ran  down  until  it  reached  the  railroad 
embankment,  and  this  caused  it  to  back  up  and  stand  on  the 
land  during  the  balance  of  the  summer,  greatly  injuring  the 
crop ;  the  pipes  under  the  track  being  stopped  up.  Substan- 
tially the  same  thing  occurred  in  1908.  In  1909  the  river  did 
not  come  over,  but  the  water  collected  to  about  the  same  extent 
as  the  result  of  very  heavy  rains.  The  evidence  shows  that 
there  was  five  or  six  feet  of  water  north  of  the  grade,  and  no 
water  on  the  south  side.  It  is  perfectly  apparent  from  the 
evidence  that  but  for  the  grade  there  would  have  been  no 
water  on  the  land,  except  for  the  very  short  space  of  time 
when  the  river  was  overflowing  its  bank  at  the  northwest 
corner ;  that  but  for  the  stopping  of  the  water  by  the  embank- 
ment plaintiff's  crop  would  have  been  but  little,  if  any,  injured. 
Owing  to  the  water  not  being  able  to  get  away,  it  stood  on 
the  land  during  a  period  of  several  months,  totally  ruining 
each  year  from  twenty  to  thirty  acres  of  the  crop,  which  the 
undisputed  evidence  shows  was  worth  at  the  time  of  the 
overflow  $15  per  acre.  The  defendant  did  not  plead,  nor 
is  there  any  evidence  tending  to  show,  that  it  owned  any 
land  except  the  right  of  way  for  its  track  and  the  approach 
to  the  bridge,  so  there  is  no  question  before  us  touching  the 
defendant's  right  to  dike  to  protect  its  own  land,  and  the 
authorities  cited  by  it  in  support  of  such  right  are  there- 
fore not  in  point. 

I.  On  this  branch  of  the  case  but  one  point  is  present 
for  determination,  and  that  is  whether  the  defendant  has 
the  right  to  so  construct  and  maintain  its  embankment  for 
track  purposes  as  to  flood  the  land  above  it.  And  this  ques- 
tion is  settled  adversely  to  appellant  in  the  following  cases: 
Brovm  v.  Arrfistrong,  127  Iowa,  175;  Albright  v.  Railway 
Company,  133  Iowa,  644 ;  Keck  v.  Venghause,  127  Iowa,  529. 

II.  Error  is  alleged  in  overruling  appellants'  motion  to 
strike  certain  testimony  as  to  the  value  of  crops  destroyed. 
This  evidence  was  evidently  admitted  under  the  rule  announced 
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in  Harvey  v.  Railway  Company,  129  Iowa,  465,  (referred  to 
by  counsel  on  both  sides  without  giving  the  citation),  and 
was  competent.  See,  also,  JeffeHs  v.  Railway  Company,  147 
Iowa,  124,  and  cases  cited  therein  on  this  point,  and  Blunck 
V.  Railway  Co.,  142  Iowa,  146. 

We  find  no  error  in  the  record,  and  the  judgment  is 
therefore  Affirmed. 


Henbt  Schradeb  and  Frank  Schrader,  Appellees,  v.  Louisa 
ScHRADER  and  Dora  Schrader,  Appellants. 

WXIe:  BXiCAiKDXBS:  WHEN  VESTED.  The  provision  of  a  will  that  the 
1  renudnder  shall  pass  to  remaindennen  on  the  death  of  the  life  ten- 
ant, has  reference  to  the  time  when  the  remaindermen  shall  come 
into  possession  of  the  property;  and,  in  the  absence  of  language 
requiring  a  different  construction,  will  not  prevent  the  vesting  of 
the  remainder  immediately  upon  the  death  of  the  testator.  In  the 
instant  case  the  testator  gave  his  personal  estate  and  a  life  inter- 
est in  all  of  his  real  estate  to  his  wife,  and  provided  that  upon  the 
death  of  the  wife  a  certain  tract  of  land  should  be  divided  among 
his  three  sons;  Held,  that  the  vesting  of  the  remainder  was  not 
postponed  until  the  death  of  the  widow. 

Same:  condition  subsequent:  vesting  or  bemaindeb.  As  between 
2  contingent  and  vested  estates  courts  incline  to  the  latter,  whenever 
it  can  be  done  without  violence  to  the  language  of  the  instrument. 
'  Thus,  a  devise  made  upon  the  condition  that  a  remainderman  pay 
a  stated  sum  of  money  to  another  person,  with  no  limitation  over 
upon  failure  to  make  such- payment,  is  a  condition  subsequent  and 
not  precedent  to  the  vesting  of  title;  and  is  in  the  nature  of  a 
legacy  to  the  third  person  so  designated,  to  be  treated  as  a  charge 
upon  the  land  devised.  In  the  instant  case  a  clause  in  the  will  pro- 
viding: ''that  before  George  Schrader  shall  become  the  sole,  absolute 
and  unqualified  owner  ...  he  shall  pay  to  .  .  .  Henry  Schra- 
der the  sum  of  $500"  in  the  connection  used  is  held  to  have  created 
a  condition  subsequent. 

Ladd  and  Deemer,  JJ.,  dissenting. 

Appeal  from  Polk  District  Court. — Hon.  James  A.  Howe, 

Judge. 
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Friday,  December  13,  1912. 

Action  for  constraction  of  will.  Both  parties  appeal, 
but  the  appeal  of  the  defendants  being  first  perfected  they 
alone  will  be  denominated  appellants^ — Reversed  in  pari  and 
Affirmed  in  part. 

Van  Vleck  &  Holmes,  for  appeUants. 

Mills  (&  Perry  and  Franklin  &  Miller,  for  appellees. 

Weaver,  J. — John  Peter  Schrader  died  leaving  a  will, 
which  has  been  duly  admitted  to  probate.  The  meaning  and 
effect  of  two  clauses  of  said  will  having  become  a  matter 
of  dispute,  this  action  was  brought  for  their  construction. 
Having  first  given  his  personal  estate  and  a  life  interest  in 
all  his  real  estate  to  his  wife,  he  undertakes  to  devise  the 
remainder  over  in  certain  described  tracts  of  land  to  his 
sons  George,  Henry,  and  Frank  in  the  following  manner: 
By  the  first  of  the  disputed  clauses  he  provides  that  a  cer- 
tain described  tract  of  land  shall,  on  the  death  of  his  wife, 
Dora,  be  equally  divided  between  his  sons,  (Jeorge,  Henry, 
and  Frank,  and  then  adds,  ''It  is  further  my  will  that  in  the 
event  that  the  said  Dora  Schrader  shall  die  before  I  do  that 
upon  my  death  the  last  described  premises  shall  be  equally 
divided  between  my  three  sons.*'  By  the  other  clause  it  is 
provided  as  follows:  *'If  my  well  beloved  wife  Dora  Schrader 
shall  live  after  me,  then  it  is  further  my  will  that  on  the 
death  of  said  Dora  Schrader  my  well  beloved  son,  George 
Schrader,  shall  become  the  sole,  absolute  and  unqualified 
owner,  on  the  condition  hereinafter  expressed,  of  the  fol- 
lowing described  real  premises:  [Here  follows  description  of 
land  other  than  that  mentioned  in  the  first  clause.]  It  is  the 
express  condition  that  before  George  Schrader  shall  become 
the  sole,  absolute  and  unqualified  owner  of  said  real  premises 
that  he  shall  pay  to  my  well  beloved  son,  Henry  Schrader, 
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the  sum  of  $500.  And  it  is  farther  my  will  that  in  the 
event  my  well  beloved  wife,  Dora  Schrader,  shall  die  before 
I  do  that  upon  my  death  the  said  last  above  described  real 
premises  shall  pass  to  the  sole,  absolute,  and  unqualified  owner- 
ship of  my  son  George  Schrader,  upon  condition  that  he, 
my  son  Oeorge  Schrader,  shall  pay  to  my  son,  Henry  Schrader, 
the  sum  of  $500." 

The  testator  died  October  1,  1904,  survived  by  his  wife 
and  three  sons,  above  named.  Thereafter,  on  June  8,  1906, 
the  son  Oeorge  Schrader  died  intestate,  leaving  surviving  him 
his  wife,  Louisa  Schrader,  and  his  infant  daughter,  Dora 
Schrader,  his  only  child  and  heir,  who  are  the  defendants  in 
this  proceeding.  Oeorge  Schrader  did  not  in  his  lifetime  pay 
the  said  sum  of  $500  to  his  brother  Henry ;  nor  had  it  been 
paid  by  the  widow  or  child  of  Oeorge  when  this  action  was 
instituted.  On  July  23,  1909,  Dora  Schrader,  widow  of  the 
testator,  died,  and  upon  the  lajMung  of  her  life  estate  in  the 
lands  above  described,  question  at  once  arose  as  to  what  inter- 
est therein,  if  any,  accrued  to  the  widow  and  child  of  Oeorge. 

It  was  and  is  the  contention  of  Henry  and  Frank  that 
under  the  terms  of  the  will  Oeorge  Schrader  took  no  vested 
interest  in  any  of  said  lands  upon  the  death  of  their  father, 
bat  that  the  devise  to  him  was  contingent  upon  his  surviving 
their  mother,  the  life  tenant,  and,  having  died  before  such 
devise  became  effective,  and  before  acquiring  any  heritable 
estate  in  the  property,  no  interest  therein  of  any  kind  passed 
to  his  wife  or  child. 
1  The  trial  court  held  and  decreed  that,  under  the  devise  of 

the  first  tract  of  land,  Oeorge  Schrader  acquired  a  vested 
estate  in  the  remainder  of  the  undivided  one-third  of  said 
tract,  and  that  upon  his  death  this  interest  passed  to  his 
wife  and  child.  From  this  part  of  the  decree  the  plaintiffs 
have  apx)ealed.  As  to  the  land  last  described,  the  court  found 
that  the  devise  of  this  tract  made  the  payment  of  $500  to 
Henry  a  condition  precedent  to  the  vesting  in  (George  of  any 
right  or  interest  in  the  remainder  over  after  the  death  of  his 
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mother,  and  as  a  necessary  result  of  such  conclusion  it  was 
decreed  that  he  never  acquired  a  heritable  estate  in  such 
property,  and  that  his  wife  and  child  acquired  no  interest 
therein  through  him.  From  this  finding  and  decree,  the  de- 
fendants have  appealed. 

I.  Giving  first  attention  to  the  plaintiff's  appeal,  it  is 
very  clear  that  it  if  their  claim  has  any  substantial  foundation 
it  is  in  the  provision  that  this  land  is  to  be  divided  between  the 

three  sons  ''on  the  death  of  the  said  Dora 
^'  remainders:       Schrader."  If  it  WAS  clear  that  the  testator 

thereby  intended  to  make  this  devise  to  his 
three  sons  contingent  upon  their  survival  of  their  mother, 
and  that  neither  was  to  acquire  any  estate  therein  until  her 
death,  then,  of  course,  such  intention  would  prevail,  and 
plaintiffs  should  have  a  decree  in  their  favor.  But  it  is  a 
weU-settled  rule  that  an  intention  to  postpone  the  vesting  of 
a  remainder  over  until  the  death  of  the  life  tenant  will  never 
be  inferred  from  language  such  as  is  here  employed.  It  has 
been  held  in  a  multitude  of  cases  that,  in  the  absence  of 
other  language  necessitating  a  different  construction,  a  pro- 
vision that  the  remainder  over  shall  pass  to  the  remaindermen 
**on  the  death''  of,  *'at  the  death"  of,  or  ''after  the  death"  of 
the  life  tenant,  or  other  terms  of  like  import,  has  reference 
to  the  time  when  the  devisee  shall  come  into  the  right  of 
possession  and  enjoyment  of  the  property  devised,  and  will 
not  prevent  the  vesting  of  the  remainder  immediately  upon 
the  death  of  the  testator.  See  Archer  v.  Jacobs,  125  Iowa, 
480 ;  Shafer  v.  Tereso,  133  Iowa,  342. 

The  case  before  us  is  clearly  one  calling  for  the  applica- 
tion of  the  rule  of  these  precedents,  and,  as  we  have  no  inclina- 
tion to  depart  from  or  discredit  it,  the  decision  of  the  trial 
court,  so  far  as  it  is  involved  in  the  plaintiff's  appeal,  must 
be  affirmed. 

II.  Proceeding  next  to  the  matter  of  the  defendants' 
appeal,  we  have  to  inquire  whether  it  was  the  intention  of  the 
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testator,  as  expressed  in  his  will,  to  make  the  payment  of 

2.  8am»:  condi-     $500  by  Qeorge  Schradcr  to  his  brother  Henry 

qSeiit""^"tinjc    *  condition  precedent  to  the  acquirement  by 

of  remainder.     Qgorgg  Qf  ^ny  right  to  or  interest  in  said  land, 

or  was  it  his  purpose  to  make  the  gift  to  Henry  a  charge  upon 
said  property  in  the  hands  of  George,  and  thus  safely  secure 
its  payment. 

The  trial  court,  it  seems,  held  to  the  former  theory  of 
construction,  but  after  considerable  investigation  we  are  led 
to  adopt  the  latter.  In  the  first  place,  as  between  contingent 
and  vested  estates,  conditions  precedent  and  conditions 
subsequent,  forfeitable  rights  and  nonforfeitable  rights^ 
the  courts  always  incline  to  the  latter  whenever  it' 
can  fairly  be  done  without  violence  to  the  language  of  the 
instrument  under  which  the  claims  of  the  parties  are  asserted. 
In  no  class  of  cases  can  this  rule  be  more  equitably  applied 
than  in  the  adjudication  of  rights  dependent  on  the  con- 
struction of  wills. 

It  must  be  presumed  that  in  making  his  will  the  testator 
undertook  to  provide  for  what  he  deemed  an  equitable 
division  of  his  estate.  Without  the  condition  in  question, 
George  would  have  obtained  considerably  more  than  one- 
third  of  his  father's  real  estate,  and  the  testator  apparently 
sought  to  equalize  the  distribution  by  requiring  George  to 
pay  $500  to  Henry. 

There  is  no  reason  for  thinking  he  intended  to  do  any- 
thing more  than  to  insure  such  equalization  by  making  the 
payment  of  said  sum  a  positive  and  unequivocal  charge  upon 
the  land,  and  this  is  as  effectually  accomplished  by  treating 
the  provision  as  creating  a  lien  or  providing  a  condition  sub- 
sequent as  it  would  be  by  considering  it  a  condition  precedent. 
The  recital  in  the  devise  that  George  is  to  become  the  sole, 
absolute,  and  unqualified  owner  of  the  land  on  the  death  of 
Dora  Schrader  is  not  sufiicient  to  postpone  the  vesting  of 
his  estate  in  remainder.  The  reference  to  the  death  of  the 
life  tenant  means  no  more  here  than  it  means  in  the  first 
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clause  of  the  will,  where  we  have  just  construed  it  as  refer- 
ring, not  to  the  time  when  the  estate  in  remainder  should  vest, 
but  to  the  time  when  the  devisee  should  come  into  full  owner- 
ship, and  be  entitled  to  the  possession  and  enjoyment,  of  the 
property. 

Much  stress  is  laid  by  the  plaintiffs  on  the  use  of  the 
words  **sole,  absolute  and  unqualified  ownership**  and  other 
expressions  of  like  nature;  but  we  think,  when  fairly  con- 
strued in  the  light  of  the  admitted  facts  and  the  authorities 
hereinafter  cited,  they  mean  no  more  than  that  the  title  in  the 
hands  of  George  Schrader  shall  be  subject  to  Henry's  claim. 
In  other  words,  that  George  sliall  not  be  permitted  to  take 
the  land  or  dispose  of  it,  free  and  clear  of  this  burden,  until 
that  claim  is  paid  or  discharged.  That  the  testator  regarded 
it  as  a  lien  or  charge  and  not  a  condition  precedent  is  made 
evident  by  the  fact  that  he  did  not  attempt  to  devise  the  fee 
to  any  one  else,  in  case  of  George's  failure  to  make  the 
payment. 

As  sustaining  the  soundness  of  this  view  and  illustrating 
the  strong  tendency  of  the  courts  to  hold  conditions  affecting 
title  to  lands  to  be  subsequent  rather  than  precedent  and  to 
construe  conditions  involving  the  payment  of  money,  even 
when  expressed  in  positive  terms,  to  be  in  the  nature  of  cove- 
nants, strict  performance  of  which  will  not  result  in  loss  or  for- 
feiture of  valuable  rights,  we  call  attention  to  the  following : 

In  Schouler  on  Wills,  section  598,  the  author  says:  **No 
criterion  is  afforded  by  the  choice  of  technical  expressions^  but 
the  probable  intention  of  the  testator  must  determine  the 
construction  in  every  case  of  the  kind. ' '  The  fact  the  will  does 
not  provide  for  a  devise  over  to  another  on  failure  of  the 
first-named  devisee  to  i)erform  the  condition  attached  to  the 
gift  is  by  all  authorities  considered  a  circumstance  of  much 
weight,  indicating  that  the  condition  is  not  precedent  to 
the  vesting  of  an  estate.  Curuningham  v.  Parker,  146  N.  T. 
29,  (40  N.  E.  635,  48  Am.  St.  Rep.  765;)  Boss  v.  Boss,  140 
Ind.  551,  (39  N.  E.  255;)  Hcmna's  Appeal,  31  Pa.  53;  Pearcy 
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r.  Oreenwdl,  80  Ky.  616;  Vandevort's  Case,  62  Hun,  612,  (17 
N.  Y.  Supp.  316). 

Even  where  the  will  provides  in  so  many  words  that  a 
certain  act  shall  be  a  ''condition  precedent''  to  the  vesting  of 
gifty  it  will  be  held  a  condition  subsequent  if,  upon  considera- 
tion of  the  entire  instrument,  it  may  fairly  be  done.  Winn 
V.  Tabernacle,  135  Ga.  380,  (69  S.  E.  557,  32  L.  E.  A.  [N.  S.] 
512). 

A  devise  to  the  effect  that  the  testator's  sons  should  have 
certain  real  estate  by  paying  a  stipulated  amount  to  their 
sisters  was  held  not  to  create  a  condition,  but  a  charge  on  the 
land.    Tafi  v.  Morse,  4  Mete.  (45  Mass.)  523. 

A  devise  to  A.,  on  condition  that  he  pays  a  legacy  to 
B.,  charges  the  legacy  on  the  land.  2  Jarman  on  Wills  (6th 
Ed.)  2000. 

A  devise  to  A.,  ''on  condition  that  he  pay  my  grandson 
B.  $300,"  is  not  a  conditional  devise,  but  gives  to  B.  a  legacy 
of  $300,  charged  upon  the  land.  Woods  v.  Woods,  44  N.  C.  290. 

A  devise  to  A.,  "upon  the  express  condition"  that  he  pay 
B.  $700  before  the  1st  day  of  April  after  the  testator's  death, 
is  not  a  condition  precedent,  and  B.  obtains  thereby  only  an 
equitable  lien  on  the  land.    Casey  v.  Casey,  55  Vt.  518. 

Where  the  devise  was  to  A.  for  life,  with  the  remainder 
to  B.  on  condition  that  he  pay  a  given  sum  to  C,  it  was  held 
that  if  the  testator  intended  that  the  money  should  be  paid 
after  the  termination  of  the  life  estate  (which  was  clearly 
the  intent  in  the  case  at  bar)  the  remainder  vested  immediate- 
ly on  the  testator's  death,  and  the  pa3rment  was  a  condition 
subsequent.  Du^ican  v.  Prentice,  4  Mete.  (61  Ky.)  216.  See, 
also,  Leighton  v.  Leighton,  58  Me.  63. 

^'If  this  act  does  not  necessarily  precede  the  vesting  of 
the  estate,  but  may  accompany  or  follow  it,  if  this  is  to  be 
collected  from  the  will,  the  condition  is  subsequent  It  is  in 
all  cases  a  question  of  intention,  and  not  of  phrase  or  form." 
Finlay  v.  King,  3  Pet.  346,  7  L.  Ed.  701. 

Where  land  is  devised  at  a  valuation  fixed  in  the  will. 
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such  price  to  be  paid  by  the  devisee  to  the  executor,  the  title 
passes  on  the  death  of  the  testator,  subject  to  the  lien  for  the 
stated  price.    Hart  v.  HomUler,  23  Pa.  39. 

A  life  estate  was  given  to  the  wife,  with  remainder  to 
a  son  on  condition  that  he  pay  $4,000  to  other  children  of 
the  testator.  The  payment  was  held  not  a  condition  prece- 
dent, but  the  legacies  were  a  charge  upon  the  land;  the  son 
taking  but  an  equity  of  redemption,  which  could  be  fore- 
closed in  a  court  of  equity.  Warren  v.  Bronson  (Vt.),  69  Vt. 
Rep.  655.  See,  also,  Wahl's  Estate,  8  Pa.  Co.  Ct.  R.  309; 
Smith  V.  Smith,  48  Hun.  617,  (1  N.  Y.  Supp.  643) ;  Pearcy 
V.  Qreenwell,  80  Ky.  616. 

In  the  last-cited  case  it  was  held  by  the  Kentucky  court 
that  failure  to  perform  a  condition  though  precedent,  does 
not  work  a  forfeiture  of  the  devise,  where  there  is  no  devise 
or  limitation  over  upon  failure  of  performance  by  the  devisee. 
To  same  effect,  see  Maddox  v.  Maddox,  52  Va.  804.  It  is  also 
held  in  Indiana  that  a  condition  attached  to  a  devise  will  not 
be  enforced  as  precedent,  where  there  is  no  limitation  over, 
upon  failure  of  the  devisee  to  i)€rform.  Crawford  v.  Thomp- 
son,  91  Ind.  266  (46  Am.  Rep.  598). 

A  devise,  made  ''only  upon  condition  that  the  devisees 
pay  to  my  executors"  a  specified  indebtedness,  no  limitation 
over  being  provided,  was  held  not  to  create  a  condition  prec- 
edent.   CressweU  v.  Lawson,  7  Gill.  &  J.  227. 

After  a  somewhat  extended  search  of  the  authorities,  we 
have  failed  to  find  a  decision  holding  that  a  devise  made  upon 
condition  that  the  devisee  pay  a  stated  sum  of  money  to 
another  person,  and  providing  no  limitation  over  upon  failure 
to  make  such  payment,  has  been  held  a  condition  precedent 
On  the  contrary,  the  cases  hold  with  great  unanimity  that 
such  a  provision  is  in  the  nature  of  a  legacy  to  the  third 
person  so  designated,  and  is  to  be  treated  as  a  charge  upon 
the  land  so  devised.  This  is  the  holding  in  many  of  the  cases 
already  cited.  In  addition  thereto,  see  Sherm^m  v.  Associa- 
tion, 113  Fed.  609,  (51  C.  C.  A.  329) ;  Gingrich  v.  Gingrich, 
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146  Ind.  227,  (45  N.  E.  101) ;  Colby  v.  Dean,  70  N.  H.  591, 
(49  AtL  574) ;  Kratz  v.  Kratz,  189  lU.,  276,  (59  N.  B.  519) ; 
SkiUman  v.  Van  PeU,  1  N.  J.  Eq.  511 ;  Smith  v.  Smith,  48 
Hun,  617,  (1  N.  Y.  Supp.  643) ;  Taft  v.  Morse,  4  Mete.  (Mass.) 
523;  Pennington  v.  Pennington,  70  Md.  418,  (17  AtL  329,  3 
L.R.  A.816). 

In  the  last-cited  case  the  will  provided  that  "before  any 
person  or  persons  herein  named  shall  have  possession  or  prop- 
erty under  this  will  he  or  she  shall  pay"  certain  specified 
sums  to  other  members  of  the  family.  This  language,  it  will 
be  observed,  is  as  strong  and  imperative  as  the  language  in 
the  will  now  before  the  court ;  but  it  was  held  not  to  prevent 
the  vesting  of  an  estate. 

Finally,  it  should  be  noted  that  the  will  fixes  no  time 
in  which  the  $500  is  to  be  paid.  It  cannot  be  presumed  that 
the  testator  contemplated  payment  thereof  before  the  expira- 
tion of  the  mother's  life  estate.  It  would  be  even  more  un- 
reasonable to  say  that  payment  must  be  made  at  the  instant 
of  her  death,  in  order  to  prevent  a  loss  or  forfeiture  of  the 
devisee's  right.  There  is  nothing  to  suggest  that  the  testator 
contemplated  the  possibility  that  the  title  of  the  ownership 
of  the  estate  should  be  suspended  or  have  no  existence  in  any 
one  between  the  instant  of  the  life  tenant's  death  and  the  ap- 
pearance of  the  remainderman  with  a  tender  of  the  money. 
If  no  estate  ever  vested  in  George  Schrader,  when  did  it 
vest  in  Henry  and  Frank?  Certainly  not  on  the  death  of 
their  father.  If  it  vested  on  the  death  of  their  mother,  then 
what  opportunity  has  Qeorge  or  his  heirs  had  to  meet  the 
eondition  imposed  by.  the  will  f 

The  testator's  purpose,  as  indicated  by  the  will,  was  to 
give  his  wife  a  life  estate,  subject  to  which  he  undertook  to 
divide  one  piece  of  land  between  his  three  sons  and  to  give  the 
other  tract  to  George,  charged  with  a  payment  to  be  made  to 
Henry.  This  will  be  effectively  accomplished  by  permitting 
the  defendants,  as  widow  and  heir  of  George,  to  take  the  land, 
subject  to  the  burden  which  the  will  imposes  upon  it    Such 
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a  holding  works  no  wrong  to  any  one — ^a  proposition  which 
can  hardly  be  affirmed  of  any  other  result. 

It  follows  that  upon  defendants'  appeal  the  decree  of  the 
trial  court  must  be  reversed,  at  the  cost  of  the  plaintiffs. 

Reversed  on  appeal  of  the  defendants.  Affirmed  on 
appeal  of  the  plaintiffis. 

Ladd,  J.  (dissenting).  I  am  unable  to  agree  to  the  con- 
struction put  on  the  clause  of  the  will  considered  in  the  second 
division  of  the  opinion.  In  no  clearer  terms  could  the  testa- 
tor's intention  that  George  Schrader  be  required  to  pay 
Henry  $500  as  a  condition  precedent  to  the  vesting  of  title 
in  him  as  devisee  have  been  expressed.  Indeed,  this  is  so 
manifest  that  the  decision  of  the  majority  falls  little  short  of 
holding  that  a  testator  cannot  attach  a  condition  of  this  kind 
to  a  gift  of  land  and  have  it  regarded  as  precedent  to  the 
vesting  of  title.  But  the  authorities  are  otherwise,  and  it  is 
conceded  that  the  canons  of  construction  enumerated  do  not 
exact  construction  of  a  condition  as  subsequent  when  this  will 
do  violence  to  the  language  of  the  instrument  under  con- 
sideration. The  testator  was  dealing  with  two  contingencies 
(1)  that  of  his  wife  outliving  him,  and  (2)  that  of  his  wife 
dying  before  he  did,  and  conditions  were  specified  accord- 
ingly. Should  his  wife  outlive  him,  the  gift  was  not  in  proe- 
senti,  but  if  the  language  employed  is  to  be  accorded  its  ordi- 
nary meaning,  to  become  operative  in  the  future,  for  this 
clause  reads:  **If  my  well  beloved  wife  Dora  Schrader  shall 
live  after  me,  then  it  is  my  further  will  that  on  the  death  of 
said  Dora  Schrader  my  well  beloved  son  .  .  .  shall  become 
the  sole,  absolute  and  unqualified  owner,  on  the  condition 
hereinafter  expressed,  of  the  following  described  real  prem- 
ises." Were  this  all,  there  might  be  room  for  the  argument 
indulged  by  the  majority  and  some  of  the  authorities  would 
be  in  point;  but  the  testator's  intention  that  the  gift  should 
not  be  present  is  put  beyond  doubt  by  the  wording  of  the  con- 
dition annexed:    **That  before  (not  after)  George  Schrader 
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ahall  become  the  sole,  absolute  and  unqualified  owner.  .  .  . 
he  shall  pay  to  .  .  .  Henry  Schrader  the  sum  of  $500.*' 
Could  the  testator  in  plainer  terms  have  expressed  his  inten- 
tion that  before  the  gift  should  vest  in  Gleorge  he  must  pay 
Henry?  That  such  was  his  purpose  is  made  clearer  by  the 
circumstance  that  later  on  he  directed  that  in  the  other  con- 
tingency of  his  wife  d3dng  before  he  did  George  should  take 
the  land  on  condition  he  pay  Henry  the  amount  named — a 
condition  subsequent.  Why  specify  the  two  contingencies  if 
the  conditions  were  intended  to  be  the  same? 

As  stated  in  the  majority  opinion,  the  law  favors  the  vest- 
ing of  estates  and  avoids  the  abeyance  thereof,  or  intestacy,  as 
to  any  portion  of  the  property  whenever  possible,  and  when  a 
condition  merely  exacts  the  payment  of  a  consideration  it  will 
be  construed,  if  possible,  as  a  condition  subsequent  rather  than 
a  condition  precedent ;  but  where  the  language  of  the  instru- 
ment is  clear  and  unambiguous,  as  in  this  will,  and  is  incapable 
of  any  other  construction  than  as  a  condition  precedent,  if 
I  accorded  its  ordinary  and  usual  meaning,  there  is  no  room  for 

the  application  of  these  rules ;  and  the  courts,  instead  of  under- 
I  taking  to  apply,  them  and  distribute  the  estate  according  to 

I  their  notions,  should  acquiesce  in  the  plain  terms  of  the  will 

and  carry  out  the  manifest  intention  of  the  testator.  The  ma- 
jority undertake  to  build  an  argument  on  the  theory  that  the 
payment  by  George  was  essential  to  equalize  the  distribution 
of  decedent's  estate.  No  evidence  was  adduced;  the  cause 
having  been  submitted  on  the  pleadings,  in  which  no  facts 
bearing  thereon  were  admitted.  We  have  no  means  of  know- 
ing the  relative  values  of  the  gifts  to  the  three  sons,  nor  of 
the  advancements  previously  made  to  any  of  them,  and  there- 
fore are  limited  to  determining  the  meaning  of  this  clause 
of  the  will  from  the  language  employed.  We  have  no  rea- 
son for  saying  that  the  consequences  the  majority  insist  on 
obviating  were  not  those  decedent  had  in  mind.  Surely  the 
cutting  off  of  a  daughter-in-law  and  a  grandchild  from  par- 
ticipation in  a  decedent's  estate  is  not  so  unusual  or  un- 
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nataral  as  to  justify  the  inference  that  the  language  em* 
ployed  was  intended  to  import  a  meaning  exactly  the  op- 
podte  of  that  made  use  of;  that  in  using  the  word  ''before" 
the  testator  in  fact  meant  ''after." 

Again,  it  is  arghed  that^  inasmuch  as  payment  was  to 
be  made  before  George  became  the  absolute  and  unqualified 
owner,  this  indicated  an  intention  that  he  should  become 
owner  subject  to  the  payment  of  the  amount  exacted  to 
Henry.  But  the  gift  is  described  in  other  portions  of  the 
clause  in  the  same  fashion,  and  it  is  as  such  owner  that  he  was 
to  become  only  on  the  condition  named.  In  other  words,  the 
only  gift  was  the  absolute  and  unqualified  title,  and  the  con- 
dition was  annexed  to  this,  and  not  to  some  lesser  or  qualified 
estate. 

It  will  be  noted  that  not  a  single  authority  cited  in  the 
above  opinion  is  in  point,  save  as  illustrating  the  inclination 
of  courts  to  construe  the  language  of  wills  as  creating  c<m- 
ditions  subsequent,  whenever  this  may  be  done  without  dis- 
torting the  meaning  of  the  English  language.  This  may  be 
made  clearer  by  an  examination  of  the  facts  in  some  of  the 
decisions  most  favorable  to  the  ruling  of  the  majority.  In 
Pearcy  v.  Oreenwell,  80  Ky.  616,  the  will  provided  that  "all 
of  my  land  on  the  west  side  of  the  road  be  equally  divided 
between  John  Greenwell  and  Ralph  Greenwell  upon  condi- 
tion that  they  pay  $700  to  my  wife  in  one  and  two  years, 
one-half  each  year,  to  be  her  absolute  property,  and  $500 
to  the  elder  of  this  district  of  the  Methodist  Church,  to  be 
by  him  paid  over  to  Kentucky  Conference  for  the  benefit  of 
superannuated  preachers ;  also  that  they  give  Jeremiah  Smith 
a  good  horse,  bridle  and  saddle."  Manifestly  this  was  a 
condition  subsequent,  and  the  statement  of  Hargis,  C.  J., 
that  "the  general  rule  is,  where  there  is  no  devise  or  limi- 
tation over  to  take  effect  upon  failure  to  perform  a  condition 
annexed  to  the  devise,  the  failure  to  perform  the  condition, 
though  precedent,  does  not  forfeit  the  devise,  such  condition 
being  construed  a  condition  subsequent, ' '  was  pure  dicta,  and 
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a  somewhat  exhaustive  search  has  discovered  no  authority  sus- 
taining the  proposition. 

In  Maddox  v.  Maddox,  52  Va.  804,  the  condition  was 
held  to  be  void  as  in  restraint  of  marriage,  and  against  pub- 
lic policy  as  enjoining  a  named  belief. 

In  Cunningham  v.  Parker,  146  N.  Y.  29,  (40  N.  E.  635, 
48  Am.  St.  Rep.  765)  the  devise  was  ''on  the  condition  and 
proviso  that  he  [devisee]  pay  to  the  above-named  legatees 
respectively  the  legacies  herein  given  within  the  period  of 
four  years  after  my  decease,  without  interest,  and  the  real 
estate  so  devised  to  my  son  Alexander  Whitford  is  charged 
with  the  pa3rment  of  the  same."  Upon  testator's  death,  the 
devisee  went  into  possession,  and  subsequently  died  without 
dischai^ng  the  legacies,  and  the  issue  was  whether  title  had 
passed  to  him,  and,  of  course,  the  court  held  that  it  had,  as 
this  was  in  no  wise  inconsistent  with  the  language  of  the  will. 

In  Hanna's  Appeal^  31  Pa.  53,  the  devises  were  **upon 
condition  that  they  [devisees]  pay  to  my  executors,  within 
four  years  after  my  decease,  such  sum  as  from  the  valuation 
of  said  tracts  of  land,  with  due  regard  to  proportion,  it  shall 
be  necessary  to  raise  out  of  said  tracts  in  order  to  pay  the 
legacies  heretofore  directed  to  be  paid  by  my  executors,  and 
if  he  fail  to  pay  such  sum  on  demand,  I  direct  my  executors 
to  make  sale  of  so  much  of  said  lands  as  may  be  necessary 
to  raise  the  just  proportion  of  said  fund,  and  make  a  suffi- 
cient conveyance  to  the  purchaser."  The  court  held  that 
title  vested  in  the  several  devisees;  that  the  legacies  were 
mere  liens;  and  that  the  power  conferred  on  the  executor 
related  solely  to  the  remedy.  These  and  like  cases  cited  in 
the  majority  opinion  furnish  little  or  no  support  to  the 
conclusion  reached. 

I  cannot  escape  the  conclusion  that  the  recital  in  the 
will  is  not  that  of  a  present  gift,  but  of  a  gift  ''on  the  death 
of  the  said  Dora  Schrader. "  It  is  then  ' '  that  George  Schrader 
is  to  become  sole,  absolute  and  unqualified  owner."  This, 
however,  is  "on  condition  hereinafter  expressed,"  and  the 

Vol.  158  Ia.— 7 
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expressed  condition  is  ''that  before  George  Schrader  shall 
become  the  sole,  absolute  unqualified  owner  «  .  .  he  shall 
pay  to  .  .  .  Henry  Schrader  the  sum  of  five  hundred 
dollars.''  The  testator  having  by  apt  words  unequivocally 
indicated  an  intention  that  the  payment  be  exacted  before 
the  vesting  of  the  gift,  this  court,  regardless  of  its  own  no- 
tions, of  the  propriety  of  annexing  such  a  condition,  ought 
to  construe  the  will  accordingly.  Were  this  done,  there 
would  be  no  escape,  as  I  think,  from  the  conclusion  that  the 
payment  was  intended  as  a  condition  precedent  to  the  vest- 
ing of  title. 

I  am  of  opinion  that  the  ruling  of  the  district  court  in 
decreeing  that  title  under  the  will  never  vested  in  Qeorge 
Schrader  or  his  heirs  should  be  affirmed. 

Deemeb,  J.,  concurs  in  tUs  dissent. 


In  the  Matter  of  the  Estate  of  Edwabd  A.  Oldfield,  deceased. 
Nancy  Bowib  v.  Wm.  TBOWBRmoE,  Executor,  Appellant. 


Oontrads:    personal  sesvices:    becovebt  on  quantum  icebxtit:    kvi- 

1  DENGE.  One  basing  an  action  for  services  entirely  upon  an  express 
contract  cannot  recover  upon  quantum  meruit;  but  direct  evidence 
of  the  contract  is  not  required  to  authorite  recovery  if  the  facts 
and  circumstances  fairly  show  such  agreement.  The  fact  that  plain- 
tiff performed  services  for  deceased  when  taken  in  connection  with 
the  character  of  the  service,  absence  of  relationship,  and  all  the 
surrounding  circumstances,  are  held  sufficient  to  raise  a  presump- 
tion that  plaintiff  entered  the  service  under  an  express  agreement. 

flame:     umitationb.     Where    the    evidence   showed  that    the   service 

2  was  continuous  for  a  series  of  years,  with  the  exception  of  two  or 
three  brief  absences  or  visits,  that  part  of  the  claim  accruing  more 
than  five  years  prior  to  commencement  of  the  action  was  not  barred. 

flame:     suspension  of  statute.    The  running  of  the  statute  of  lim- 

3  itations  against  a  cause  of  action  for  the  breach  of  a  marriage  con- 
tract is  not  suspen^^d  by  the  death  pf  the  prpini90r. 
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\i    iNSTEUCnON.    An  instnietion  authorizing  recovery  for  services 

4  r^ardlees  of  the  ezpreae  agreement  relied  upon  by  plaintiff  was 
erroneous. 

Same:     instruction:     amount  of  recoveby:     bevebsible  ebbob.    An 

5  instruction  authorizing  recovery  on  one  count  for  personal  services 
of  more  that  the  amount  claimed  in  the  petition  was  reversible  er- 
ror; it  being  impossible  to  determine  on  appeal  how  much  was 
allowed  on  each  count. 

ikppeal:    notice:    sufficiengt.    A  notice  of  appeal  need  not  be  signed 

6  by  the  appellant  in  person ;  it  is  sufficient  if  signed  by  his  attorney. 


abstbact:     cost  of  feinting.    Where  the  appellee  failed  to 
7    number  the  lines  or  to  index  his  amendment  to  the  abstract  the  cost  of 
printing  the  same  was  taxed  to  him,  but  the  abstract  was  not 
stricken. 

Appeal  from  Carroll  District  Court — Hon.  M.  E.  Hutchinson, 

Judge. 

Saturday,  December  14,  1912. 

The  facts  are  stated  in  the  opinion. — Reversed. 

Chas.  E.  Helmer,  for  appellant 

Brown  McCrary,  for  appellee. 

Sherwin,  J. — Edward  A.  Oldfield,  a  resident  of  Car- 
roll, Iowa,  died  testate  December  2,  1910,  and  the  defendant, 
Wm.  Trowbridge,  was  later  appointed  executor  of  his  estate. 
On  January  11,  1911,  the  plaintiff  filed  two  claims  against 
the  estate,  and  later  a  petition  was  filed  which  embodied  the 
two  claims.  The  first  count  of  the  petition  alleged  a  prom- 
ise of  marriage  and  a  breach  thereof  during  the  lifetime  of  the 
deceased,  and  asked  damages  on  account  thereof  in  the  sum 
of  $5,000,  and  the  second  count  averred  that  in  1893  the 
plaintiff  went  to  work  for  deceased  on  his  farm  at  his  in- 
stance find  request  and  under  an  express  a^eement  90  to  do ; 
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that  plaintiff  continued  in  the  employment  of  deceased  ''from 
September,  1893,  to  September,  1910,  except  when  tempor- 
arily away  on  a  visit,  and  that  the  reasonable  value  of  said 
services  during  all  of  said  time  was  $5.00  per  week."  Plain- 
tiff alleged  that  payments  had  been  made  to  her  from  time 
to  time  during  said  period,  aggregating  about  $230,  and  she 
asked  judgment  for  her  services  in  the  sum  of  $3,975.  There 
was  a  denial  of  the  allegations  of  the  petition,  and  the  de- 
fendant further  pleaded  that  whatever  breach  there  was  of 
the  agreement  to  marry  occurred  more  than  two  years  prior 
to  the  commencement  of  this  action,  and  is  barred  by  the  stat- 
ute of  limitations.  And,  as  to  count  2  of  the  petition,  the  de- 
fendant alleged  that  all  of  said  claim  which  accrued  prior  to 
five  years  before  the  commencement  of  this  action  is  also 
barred  by  the  statute.  The  case  was  tried  to  a  jury,  and  a 
verdict  was  returned  for  the  plaintiff  for  $5,000.  This  ver- 
dict was  reduced  $4,749.00  by  the  court,  and  plaintiff's  claim 
therefor  was  allowed.    The  defendant  appeals. 

I.  The  plaintiff  alleged  that  she  went  to  work  for  the  de- 
ceased under  an  express  agreement  that  she  should  do  so, 

and,  as  there  is  no  direct  evidence  of  such 

1  ■    OONTBACTS  * 

pcr<M>iia]  scrv-    agreement,  the  appellant  contends  that  pla^in- 

Icet:  recovery        ^  '  '^'^  -^ 

merSff^vf-       ^^  ^  ^^^  entitled  to  recover  on  that  branch 

where  the  pleadings  are  based  on  an  express  agreement  alone, 
no  recovery  can  be  had  on  a  quantum  meruit.  Hunt  v.  Tuttle, 
125  Iowa  676;  Leonard  v.  Leonard,  Adm'r,  134  Iowa,  131. 

Direct  evidence  of  such  an  agreement  for  employment  is 
not  necessary,  however.  If  from  all  of  the  facts  and  circum- 
stances appearing  in  the  case  it  can  fairly  be  said  that  there 
must  have  been  such  an  agreement,  it  is  sufficient. 

In  1893  the  plaintiff's  husband  was  living  and  she  had 
five  minor  children.  She  then  and  at  the  time  she  went  to 
work  for  the  deceased  lived  with  her  children,  and,  so  far  as 
the  record  shows,  with  her  husband  also,  in  Mondamin,  Har- 
rison county.     Oldfield  was  then  living  on  a  farm  in  Sac 
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county,  with  his  wife  and  family,  consisting  of  several  chil- 
dren, and  it  was  to  that  farm  that  the  plaintiff  went  in  the 
fall  of  1893,  leaving  her  family  in  Mondamin.  Plaintiff  was 
in  no  way  related  to  the  deceased,  nor  does  it  appear  that 
they  had  been  acquainted  prior  to  1892,  or  that  their  rela- 
tions were  unusually  friendly  or  intimate  at  the  time  that 
she  went  to  work  for  him.  As  we  understand  the  record, 
plaintiff  lived  in  the  house  with  the  Oldfield  family  from  the 
fall  of  1893  until  some  time  in  the  year  1894,  when  Oldfield 
brought  her  children  to  her  from  Mondamin,  and  thereafter 
she  and  her  children  lived  in  a  small  house  on  the  farm  for 
a  number  of  years.  Plaintiff's  husband  died  in  1894,  but 
whether  before  or  after  the  children  were  taken  to  the  plain- 
tiff in  Sac  county  does  not  appear.  It  mil  be  presumed,  how- 
ever, in  the  absence  of  any  showing  to  the  contrary,  that 
plaintiff's  husband  had  the  children  with  him,  and,  at  least, 
assisted  in  their  care  until  his  death,  and  it  will  also  be  pre- 
sumed that  plaintiff  was  at  work  away  from  home  for  the 
common  good  of  the  family,  and  this  because  the  law  will  not 
presume  that  she  had  deserted  either  her  husband  or  her 
children.  The  record  shows  conclusively  that  plaintiff  went 
to  the  Oldfield  farm  for  the  purpose  of  working,  and  that 
from  the  first  she  did  do  heavy  manual  labor  and  soon  be- 
came of  great  value  to  deceased  as  a  laborer.  She  worked  in 
the  fields,  took  care  of  stock,  and  performed  any  other  work 
there  was  to  do  on  the  farm. 

It  is  a  general  rule  that  the  fact  that  one  is  found  doing 
service  for  another  is  prima  facie  evidence  of  an  employ- 
ment. 26  Cyc.  1410 ;  Perry  v.  Ford,  17  Mo.  App.  212.  And 
we  think  the  circumstances  surrounding  the  parties  and  their 
relationship  as  practical  strangers  raise  the  presumption  that 
the  plaintiff  went  to  work  for  the  deceased  under  an  express 
agreement.  It  will  be  observed  that  there  are  no  allegations 
in  the  petition  that  there  was  an  express  agreement  as  to  the 
compensation  that  should  be  paid  for  such  services. 

II.    There  was  no  error  in  overruling  the  defendant's 
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motion  to  strike  out  all  evidence  relative  to  services  rendered 

2.  same:  limi.       P™'  ^  ^^^  ^"^^  ^*^^«  ^^^  Commencement 
utions.  Qf  ^jjjg  action.     The  evidence  as  a  whole 

tended  to  show  that  the  service  was  continuous  for  the  entire 
time  up  to  at  least  within  a  year  or  two  of  the  commencement 
of  this  action  with  the  exception  of  one  or  two  brief  periods 
when  plaintiff  was  absent  on  visits,  and,  such  being  the  case, 
the  statute  did  not  begin  to  run.  Kilboum  v.  Anderson,  77 
Iowa,  501;  Asher  v.  Pegg,  146  Iowa,  541,  21  Cyc.  975,  and 
cases  cited  on  page  976. 

III.  Complaint  is  made  of  instructions  10  and  11,  be- 
cause they  told  the  jury,  in  effect,  that  plaintiff's  cause  of 

action  for  breach  of  promise  of  marriage 
pengion  of         would  be  barred,  if  the  breach  occurred  more 

statute. 

than  two  years  prior  to  Oldneld  s  death. 
The  death  of  Oldfield  would  not  stop  the  running  of  the  stat- 
ute; and  hence  it  was  error  to  place  the  time  at  his  death, 
instead  of  at  the  time  when  the  action  was  commenced. 
Widner  v.  Wilcox,  131  Iowa,  223;  Black  v.  Ross,  110  Iowa, 
112.  But  it  is  doubtful  whether  this  error  in  the  instructions 
was  prejudicial  to  the  defendant,  because  of  the  fact  that  the 
undisputed  evidence  shows  that  there  was  a  breach  of  a  re- 
newed promise  within  two  years  prior  to  the  commencement 
of  the  action. 

IV.  In  instruction  14  the  court  told  the  jury  that  plain- 
tiff might  recover  on  her  claim  for  services,  if  it  was  found 
that  she  performed  labor  for  Oldfield  with  his  knowledge 
4    Same-  In-         *^^  couscnt,  but  without  an  express  agree- 

BtrucUon.  ment  fixing  the  compensation  therefor,  and 

that  the  law  would  presume  that  she  was  to  receive  pay  for 
such  labor.  This  instruction  was  erroneous,  because  it  di- 
rected a  recovery  for  plaintiff  on  the  finding  that  she  per- 
formed labor  for  Oldfield,  regardless  of  the  express  agree- 
ment under  which  alone  the  plaintiff  claimed.  Leonard  v. 
Leonard,  supra;  Hunt  v.  Tuitle,  supra, 

Y.    The  plaintiff  claimed  in  her  petition  that  her  services 
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were  worth  $5  per  week  daring  the  entire  time  of  her  em- 
ployment.   On  the  trial  there  was  evidence  tending  to  show 

that  during  a  part  of  the  time  her  services 
'  tion*  amouDt^  Were  reasonably  worth  $5.50  per  week,  and  in 

of   recovery  :,,.,^,.^  ,.  ,, 

rerenibie  the  fourteenth  instruction  the  jury  was  told 

error. 

that  plaintiff  should  be  allowed  the  reason- 
able value  of  her  services,  not  exceeding  the  entire  amount 
claimed  therefor,  which  was  $3,975,  or  $5  per  week  for  the 
entire  time.  The  instruction  was  erroneous  in  this  respect, 
because  there  was  evidence  tending  to  show  that  plaintiff 
was  not  performing  service  for  the  deceased  during  several 
periods  of  a  month  or  more,  and  it  is  manifest  that  the  iji- 
struction  authorized  a  recovery  of  more  than  the  amount 
claimed  per  week.  Miller  v,  Armstrong^  123  Iowa,  86 ;  Baker 
V.  Oughion,  130  Iowa,  35. 

It  being  impossible  to  determine  what  amount  was  al- 
lowed to  plaintiff  for  her  services  and  what  amount  for  breach 
of  promise  of  marriage,  there  is  no  way  of  correcting  this  er- 
ror, and  it  must  be  deemed  prejudicial. 

VI.  Instruction  No.  15  presented  an  issue  to  the  jury 
that  was  not  in  the  case,-  as  we  understand  the  record,  but  it 
was  not  in  our  judgment  prejudicial  to  the  estate. 

VII.  Appellant's  contention  that  the  evidence  is  in- 
sufficient to  sustain  the  verdict  and  judgment  cannot  be  sus- 
tained. In  view  of  a  retrial  we  shall  not  discuss  this  feature 
of  the  case,  but  we  are  impressed  with  the  merit  of  both 
claims  made  by  the  plaintiff. 

VIII.  Appellee  moves  to  dismiss  the  appeal,  because  the 
notice  thereof  was  signed  by  defendant's  attorney,  and  for 

alleged    informalities    in    the    notice    itself. 
**  iice^utS^      The  statute  provides  that  an  appeal  is  taken 
^**"'^-  and  perfected  by  serving  a  ''notice  in  writ- 

ing on  the  adverse  party,  his  agent,  or  any  attorney  who  ap- 
peared for  him  in  the  court  below.  .  .  .*'  There  is  no 
requirement  that  the  notice  be  signed  by  the  appellant  in 
person,  nor  that  his  name  be  signed  thereto  by  his  attorney 
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or  agent.  Code,  Section  319,  authorizes  an  attorney  to  exe- 
cute rach  notice  in  the  name  of  his  elicit,  and  we  think  it 
broad  enough  to  authorize  the  attorney  to  sign  such  notice 
for  his  client.  We  think  it  the  general  rule  that  the  attorney 
for  the  appellant  may  sign  a  notice  of  appeal  as  such  attor- 
ney, where  there  is  no  statutory  requirement  otherwise. 
There  is  nothing  in  this  motion  and  it  is  therefore  overruled. 

IX.    Appellant's  motion  to  strike  appellee's  amendment 

to  abfltract  because  the  lines  thereof  are  not 

^'  stnct':  M«t       numbered  and  because  not  indexed  is  over- 

^  "^'  ruled,  but  the  cost  of  printing  such  addi- 
tional abstract  will  be  taxed  to  the  appellee.  For  tiie  errors 
pointed  out,  the  judgment  is  Reversed. 


Buckeye  Traction  Ditcher  Company,  v.  W.  A.  Smith, 

/  Appellant. 

8ala8:    apfboval  ok  trial:    rejection.    Under  a  eontract  to  pay  eash 

1  for  a  ditching  machine  on  the  trial  of  the  same,  the  purchaser  was 
not  bound  to  accept  the  machine  if  it  would  not  do  the  work  for 
which  it  was  purchased;  but  as  the  sale  was  conditional  simply  on 
the  ability  of  the  machine  to  do  the  work  no  right  of  rejection  hf 
the  purchaser  existed  on  the  mere  ground  of  dissatisfaction. 

flame:    pleadings:    evidence:    prejudice.    Where  plaint i£F  in  an  action 

2  for  the  price  of  a  machine  pleaded  a  specific  contract  and  also  the 
reasonable  value;  but  on  the  trial  the  rights  of  the  parties  were  made 
to  turn  solely  on  the  question  of  whether  there  had  been  an  accept- 
ance, admission  of  evidence  of  the  reasonable  value,  though  erro- 
neous, was  not  prejudicial. 

Same:     admission  of  evidence.    The  rejection  of  evidence  concemiog  a 

3  matter  not  in  dispute  was  proper. 

flame:     counterclaim:     evidence.    Where  the  jury  found  that  there 
.4    had  been  an  acceptance  of  the  machine  by  the  purchaser,  refusal 
to  permit  him  to  show  the  amount  of  freight  paid  under  his  eoun- 
terclaim  to  an  action  for  the  price  was  not  prejudicial. 

flame:     action  fob  pbice:  evidence.    Where  there  was  an  acceptance 
5    of  a  machine  by  the  purchaser,  exclusion  of  evidence  that  the  author- 
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iied  agent  of  the  seller  stated  at  the  time  of  acceptance  that  if  it 
did  not  do  the  work  he  need  not  keep  it,  was  immaterial  and  with- 
out prejudice. 


test:  acceptance:     pbesumption.     Where  machinery  is  pur- 

6    chased  subject  to  test  the  purchaser  is  entitled  to  a  reasonable  time 

in  which  to  make  the  test  before  he  can  be  required  to  accept,  but 

he  is  bound  to  make  the  test  within  such  time;  and  if  he  fails  to 

do  so  the  law  will  presume  an  acceptance. 

Appeal  from  Harrison  District  Court, — ^Hon.  O.  D.  Wheeler, 

Judge. 

Saturday,  December  14,  1912. 

Suit  to  recover  a  part  of  the  price  of  a  ditching  machine. 
Trial  to  a  jury,  and  verdict  and  judgment  for  the  plaintiff. 
The  defendant  appeals. — Affirmed. 

J.  8.  Dewell  and  Ross  McLaughlin,  for  appellant. 

C.  A.  Bolter  and  John  E.  Priddy,  for  appellee. 

Sherwin,  J. — ^This  action  was  brought  to  recover  the 
agreed  price  to  be  paid  the  plaintiff  for  a  ditching  machine, 
and  for  extras  ordered  therefor.  The  defense  was  that  said 
machine  was  shipped  to  the  defendant  on  trial,  and  that, 
after  trial,  it  was  rejected  by  him.  Defendant  also  pleaded  a 
counterclaim  on  an  alleged  breach  of  warranty,  and  to  recover 
back  the  amount  paid  the  plaintiff  on  the  contract,  and  for 
freight  paid  on  the  machine,  and  for  other  items.  Plaintiff 
denied  a  warranty  of  the  machine,  and  pleaded  an  acceptance 
thereof.  After  seeing  one  of  the  plaintiff's  catalogues  descrip- 
tive of  the  machine,  the  defendant  sent  the  following  letter 
to  the  plaintiff,  under  date  of  June  16,  1908:  ''Gentlemen: 
Please  ship  one  of  your  11%  inch  by  4^4  ft.  Buckeye  traction 
ditchers  to  California  Junction,  Iowa.  The  ground  to  be 
ditched  is  of  a  gumbo  nature  and  joint  clay  mixture,  no  hard 
pan  or  hard  soil  but  all  sticky.    Terms  cash  on  trial  of  ma- 
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chine."  The  plaintiff  answered  this  letter  on  the  18th  day 
of  June,  asking  for  more  information  as  to  whether  the  ground 
to  be  ditched  was  very  soft  or  otherwise,  and  stated  that, 
when  the  machine  was  shipped,  a  man  would  be  sent  to  start 
the  machine  and  make  settlement  therefor.    The  machine  was 

L 

shipped  not  long  after  this^  and  was  tested  under  the  direction 
of  a  man  sent  for  the  purpose  by  the  plaintiff.  This  man 
spent  three  or  four  days  with  the  machine,  but  was  unable  to 
make  it  work  well  or  satisfactorily  in  gumbo  soil.  But,  on 
his  representations  that  the  machine  would  work  in  such  soil 
with  a  different  set  of  wheels,  the  defendant  paid  him  $600 
on  the  purchase  price.  Further  trial  was  made  by  the  defend- 
and  with  the  aid  of  men  sent  by  tiie  plaintiff  to  assist  him 
therein,  but  the  machine  never  did  do  satisfactory  work  in 
gumbo.  The  evidence  shows  that  the  defendant  notified  the 
plaintiff  on  the  5th  day  of  September,  1908,  that  he  would 
not  accept  the  machine  at  the  price  originally  agreed  upon, 
but  offered  to  keep  it  if  plaintiff  would  accept  the  $600  that 
he  had  already  paid  in  full  payment  therefor.  There  is  also 
evidence  tending  to  show  that  the  defendant  authorized  others 
to  use  the  machine  long  after  he  had  written  the  letter  of 
September  5th.  The  case  was  submitted  to  the  jury  on  the 
theory  that  there  was  no  sale,  nor  any  liability  on  the  part 
of  the  defendant,  unless  it  was  found  that  he  had  accepted 
the  machine  after  a  trial  thereof.  There  was  evidence  war- 
ranting a  finding  that  there  was  an  acceptance,  and  we  now 
give  our  attention  to  the  specific  errors  complained  of. 

Much  of  the  appellants'  argument  is  in  support  of  its 
contention  that  the  sale  was  conditional,  and  that  defendant 
^    _  was  not  bound  to  accept  and  pay  for  the 

frhaV  rejec-       machine,  if  it  did  not  do  the  work  for  which 
tion.  j^  ^^  wanted.    There  is  no  question  as  to  the 

correctness  of  this  position.  The  defendant  was  not  bound 
to  accept  the  ditcher,  and  the  court  in  effect  so  instructed  the 
July.  The  question  that  was  determinative  of  the  rights  of 
the  parties  was  whether  or  not  there  had  been  an  acceptance  of 
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the  nuLchiney  notwithstanding  its  failure  to  work  in  gumbo 
BolL  The  defendant  had  work  for  it  in  other  soil,  and,  as 
we  have  already  said,  the  jury  was  justified  in  finding  that 
there  was  an  acceptance  after  trial.  The  contract  of  sale  no- 
where provides  that  a  sale  is  conditional  on  the  defendant's 
luitisfaction  with  the  machine.  The  condition  was  that  it 
should  work  in  gumbo  soil;  hence  appellant's  authorities  to 
the  effect  that  plaintiff  might  reject  it,  if  it  was  unsatisfac- 
tory to  him,  are  not  in  point.  The  defendant's  principal 
objection  to  the  machine  was  based  on  the  ground  that  the 
dirt-carrying  buckets  would  not  empty  in  gumbo  without 
assistance.  He  knew  that  such  was  the  case,  when  he  made 
the  payment  of  $600  to  plaintiff's  agent  on  the  condition,  as 
defendant  himself  states,  that  other  wheels  would  remedy  the 
difficulty.  These  wheels  were  intended  to  carry  the  machine 
over  wet  ground,  and  it  does  not  appear  that  they  would,  in 
any  way,  remedy  the  fault  with  the  buckets. 

Plaintiff  pleaded  on  specific  contract,  and  also  alleged 
that  the  ditcher  was  reasonably  worth  the  price  charged 
•   e  1^^      therefor.    The  court  admitted  some  evidence 

2.  Savi:  plead- 

Since  :*Vreju-     ^^^^"^  ^Y  plaintiff  on  the  question  of  value, 
^***-  and  rejected  evidence  offered  by  the  defendant 

on  the  same  question.  As  the  pleadings  stood  we  think  all 
of  this  evidence  was  inadmissible,  because  the  whole  case  was 
tried  on  the  theory  that  the  rights  of  the  parties  depended 
wholly  on  the  question  whether  there  had  been  an  unqualified 
acceptance  of  the  machine  by  the  defendant  after  trial  there- 
of, and,  such  being  the  case,  it  is  manifest  that  the  reception 
of  the  evidence  complained  of  was  not  prejudicial  to  the 
defendant. 

Further  complaint  is  made,  because  the  court  refused 
to  permit  the  defendant  to  show  the  contents  of  the  cata- 
logue that  he  had  ordered  from ;  the  evidence 

S  O  A  mf  M  •      All 

mimioii  of         being  offered  for  the  purpose  of  showing  that 

the  machine  was  not  to  be  paid  for  until 
finally  tested.  There  was  no  question  about  this  under  the 
contract,  and  the  ruling  was  therefore  correct. 
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Defendant  was  not  permitted  to  show  what  freight  he 
had  paid.    If  the  ruling  was  wrong,  a  question  we  do  not 

decide,  it  could  not  have  been  prejudicial  to 
^'  ^rciaim?"eYi.    the  defendant,  because  the  jury  found  that 

"^'  there  had  been  an  acceptance  of  the  machine, 

and  that  defendant  was  not  entitled  to  recover  back  any  sum 
that  had  been  paid  on  account  thereof. 

Defendant  offered  to  show  that  plaintiff's  agent,  Priddy, 
stated  to  him  the  next  morning  after  the  $600  was  paid  to 

him  for  the  plaintiff  that,  if  ''we  don't  make 
'^'  tor'priM?***'*  it  work,  you  won't  have  to  pay  a  cent  for 
®  ^'  it."     Priddy  had  been  sent  there  by  the 

plaintiff  to  demonstrate  the  machine,  and  to  settle  there- 
for, and,  in  the  absence  of  any  limitation  on  his  power  to 
settle,  it  would  be  presumed  that  his  power  was  general,  and 
we  think  the  offered  testimony  was  competent,  if  material. 
But,  if  the  payment  of  the  $600  the  day  before  was  an  uncon- 
ditional acceptance  of  the  machine,  the  evidence  was  imma- 
terial, because  it  was  then  too  late  for  the  defendant  to 
repudiate  it.  And,  if  such  was  not  the  case  and  the  accept- 
ance occurred  at  a  later  day,  it  was  still  immaterial,  because 
the  contract  was  that  the  machine  was  not  to  be  paid  for 
unless  it  was  made  to  work. 

The  court  instructed  that,  under  the  terms  of  the  con- 
tract, defendant  was  entitled  to  receive  and  te^t  the  machine 

for  a  reasonable  length  of  time   before    he 

^'  accepun^?:'       would  be  required  to  accept  or  reject  the 

presump  on,      ^^^^^  ^j^^  ^^t  he  would  be  bound  to  make  a 

reasonable  test  thereof  within  a  reasonable  time  after  its 
receipt,  and  either  accept  or  reject  the  same;  and,  further, 
that,  if  he  failed  to  reject  within  a  reasonable  time,  the  law 
would  presume  an  acceptance.  We  think  the  trial  court 
properly  construed  the  contract.  The  defendant  required  a 
trial  of  the  machine,  which  was  to  be  made  by  himself,  so 
far  as  his  letter  of  June  16th  indicates,  and  he  did  in  fact 
try  it  in  the  absence  of  plaintiff's  agents.    Under  the  con- 
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tract  he  clearly  would  have  no  right  to  receive  the  machine 
and  keep  it  indefinitely  without  giving  it  the  trial  contem- 
platedy  and  escape  liability  therefor  because  he  had  not 
tried  it. 

Criticism  is  made  of  the  instructions  on  the  question 
of  an  acceptance  by  the  payment  of  the  $600  paid  to  Priddy, 
but  we  think  the  question  was  presented  in  its  most  favor- 
able light  for  the  defendant,  and  that  the  complaint  is  with- 
out merit.  Our  conclusion  is  that  the  case  was  fairly  tried 
and  submitted  to  the  jury  without  prejudice  to  any  of  de- 
fendant's substantial  rights,  and  that  the  judgment  should 
be,  and  it  is,  Affirmed. 


yfxLB,  Weill  &  Co.,  Appellant,  v.  The  Denison  Clothing 
Company  and  Julius  Sonksen,  Appellees. 

Partnenhip:  misappbopbution  op  funds:  ratification:  evidence. 
One  partner  eannot  pledge  the  property  of  the  firm  to  secure  the 
pajment  of  his  own  debts,  without  the  knowledge  or  consent  of  the 
other  partner;  and  if  he  does  so  the  party  receiving  the  same  is 
liable  to  the  co-partnership  therefor,  unless  the  injured  party  has 
ratified  the  act.  In  the  instant  case  one  partner  upon  settlement  and 
dissolution  of  the  firm  rec>eived  all  of  the  firm  assets,  paying  noth- 
ing to  hia  co-partner  at  the  time,  but  upon  settlement  it  was  found 
that  the  co-partner  was  indebted  to  him  after  allowing  everything  he 
was  entitled  to.  Held,  that  there  was  no  sufficient  proof  of  ratifica- 
tion, and  that  he  was  entitled  to  recover  against  a  creditor  of  the 
co-partner  for  firm  funda  misappropriated  to  the  payment  of  his 
individual  debt. 

Appeal  from  Crawford  District  Court. — Hon.  P.  M.  Powers, 

Judge. 

Saturday,  December  14,  1912. 

Action  for  balance  on  account  for  goods  and  merchan- 
dise sold  and  delivered.    Defendants  Denison  Clothing  Com- 
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pany  and  Julius  Sonksen  filed  separate  answers,  d^iying 
any  indebtedness  to  plaintiff  and  pleading  payment  and  set-; 
tlement.  They  also  filed  equitable  answers  and  counterclaims, 
which  will  be  referred  to  in  the  body  of  the  opinion.  Upon 
the  issues  joined,  the  trial  court  found  that  plaintiff's  ac- 
count had  been  settled  and  paid,  and  rendered  judgment  for 
defendant  Sonksen  against  the  plaintiff  in  the  sum  of  $219.30. 
Plaintiff  appeals. — Affirmed. 

Mayne  &  Hazelton  and  Harding  &  Kahler,  for  appellant 

Shaw,  Sims  dk  Kuehrde,  for  appellees. 

Deemer,  J. — Plaintiffs  are  wholesale  clothing  merchants 
doing  business  in  the  city  of  Buffalo,  N.  T.,  and  their  action  is 
for  goods  and  merchandise  sold  and  delivered  to  the  Denison 
Clothing  Company  when  one  C.  C.  Kemming  was  doing  busi- 
ness in  that  name,  and  for  goods  sold  and  delivered  said  com- 
pany when  the  firm  of  Kemming  &  Sonksen  were  doing  busi- 
ness in  that  name.  Defendants  clothing  company  and  Sonksen 
deny  liability  for  any  goods  sold  Kemming  while  he  was  doing 
business  in  the  name  of  the  company,  and  admitted  only  the 
last  two  items  of  plaintiff's  account,  amounting  to  $301.50. 
They  also  averred  that  Kemming  &  Sonksen  were  in  business 
as  a  partnership  for  a  time  under  the  name  of  the  Denison 
Clothing  Company,  and  alleged  that  during  the  continuance 
of  this  partnership  Kemming,  without  the  knowledge  or  con- 
sent of  Sonksen,  took  from  the  partnership  funds  the  sum 
of  $2,500  and  used  the  same  to  pay  his  individual  indebted- 
nete  to  plaintiff.  They  also  averred  that  Kemming  issued 
partnership  checks  to  plaintiff  in  payment  of  his  individual 
accounts,  without  the  knowledge  or  consent  of  his  partner 
Sonksen,  amounting  to  the  sum  of  $1,000,  and  by  way  of 
counterclaim  asked  judgment  against  plaintiff  for  the  amount 
of  such  payments,  after  deducting  therefrom  the  amount  due 
plaintiff  from  the  firm  of  Kemming  &  Sonksen,    For  reawns 
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not  material  to  be  mentioned,  defendant  Sonksen  was  obliged 
to  for^;o  any  claim  to  the  funds  received  by  plaintiff  on 
the  checks  referred  to;  and  by  reason  of  being  unable  to  show 
any  knowledge  on  plaintiff's  part  of  the  partnership  rela- 
tions existing  between  him  and  Kemming  until  some  time 
in  April,  1908,  his  counsel  now  concedes  that  he  is  not  entitled 
to  have  considered  any  payments  made  prior  to  that.  date. 
The  amount  claimed  by  him  in  the  district  court  was  reduced 
to  a  sofScient  amount  to  pay  the  firm  debt,  to  wit,  $301.50, 
and  the  further  sum  of  $219.50 ;  the  two  sums  being,  as  he 
claims,  the  amount  paid  plaintiffs  by  Kemming  after  they 
had  knowledge  of  the  partnership  arrangement  between  him 
and  Sonksen. 

There  is  not  much  dispute  in  the  facts,  and  the  record 
discloses  the  following:     For  a  number  of  years  prior  to 

1907,  C.  C.  Kemming  was  engaged  in  the  retail  clothing 
business  at  the  town  of  Denison,  Iowa,  under  the  name  of 
the  Denison  Clothing  Company,  and  also  at  the  town  of 
Charter  Oak,  under  the  name  of  the  Charter  Oak  Clothing 
Company.  While  so  engaged,  he  purchased  most  of  the  goods 
for  the  price  of  which  this  action  was  brought.  On  the  4th 
day  of  September  of  the  year  1907,  he  sold  to  defendant 
Sonksen  a  one-half  interest  in  the  stock  of  the  two  clothing 
companies.     This  partnership   continued  doing  business  in 

.  the  name  of  the  two  companies  until  May  15th  of  the  year 

1908,  when  the  firm  was  dissolved;  Sonksen  taking  over  the 
business  and  property  at  both  places.  Sonksen  paid  Kem- 
ming, at  the  time  the  partnership  was  formed,  the  sum  of 
$9,000,  but  assumed  none  of  Kemming 's  debts.  Upon  being 
admitted  into  the  firm,  Sonksen  went  into  the  store  at  Deni- 
son, and  being  without  business  experience  he  permitted 
Kemming  to  keep  the  books  and  the  bank  account,  and  to 
purchase  and  pay  for  all  goods  bought.  Kemming  was  at 
that  time  largely  indebted  for  goods  purchased  before  the 
partnership  was  formed,  and  after  its  formation  he  paid  these 
debts  with  money  belonging  to  the  partnership..    The  con- 
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trajct  of  partnership  contained  these  express  provisions : ' '  That 
the  said  first  party  shall  pay  all  indebtedness  now  owing  by  the 
said  Denison  Clothing  Company,  and  the  Charter  Oak  Cloth- 
ing Company,  and  shall  be  entitled  to  all  sums  collected  on 
and  from  accounts  now  due  the  said  Denison  Clothing  Com- 
pany and  Charter  Oak  Clothing  Company.  .  .  .  That 
neither  of  said  partners  shall  permit  said  joint  stock  or  his 
share  or  interest  to  be  in  any  way  charged,  incumbered,  at- 
tached or  taken  in  execution  for  his  own  private  and  par- 
ticular debts." 

And  the  agreement  of  dissolution  provided,  among  other 
things,  that: 

The  business  done  by  the  said  Denison  Clothing  Company 
and  the  said  Charter  Oak  Clothing  Company  since  the  part- 
nership was  formed  between  C.  C.  Eemming  and  Julius  Sonk- 
sen.  the  parties  hereto,  up  to  the  time  of  the  execution  of  this 
contract  is  partnership  business,  and  is  to  be  treated,  consid- 
ered and  disposed  of  as  such  to  the  party  of  the  second  part  as 
part  of  this  contract  and  without  any  other  or  additional  con- 
sideration therefor ;  the  profits  and  losses  of  said  business  dur- 
ing said  period  of  said  partnership  are  to  be  shared  equally 
by  the  parties  hereto,  and  the  debts  of  said  partnership  are  to 
be  borne,  share  and  share  alike,  by  the  parties  hereto.  .  .  . 
It  is  further  agreed  that  all  accounts  due  and  owing  to  the  said 
firm  arising  by  virtue  of  the  partnership  heretofore  existing 
between  the  parties  since  September  5,  1907,  to  this  date  shall 
be  collected  by  Julius  Sonksen,  the  surviving  partner  of  said 
firm,  without  charge;  he  to  make  a  monthly  accounting  of 
same  to  the  said  C.  C.  Eemming.  At  the  end  of  sixty  days 
from  this  date  the  accounts  then  uncollected  shall  be  placed  in 
the  hands  of  a  special  collector  to  be  mutually  agreed  upon, 
at  a  commission  of  not  to  exceed  5%,  unless  mutually  other- 
wise agreed.  Reports  of  collections  and  settlement  are  to  be 
made  monthly  to  the  said  Julius  Sonksen  and  C.  C.  Eemming, 
share  and  share  alike.  All  of  the  accounts  belonging  to  said 
firm  remaining  uncollected  four  months  after  date  hereof  shall 
be  sold  within  thirty  days  thereafter  to  Julius  Sonksen  or  to 
C.  C.  Eemming,  depending  upon  which  shall  pay  the  highest 
price  therefor,  and  the  price  thus  paid  shall  be  divided  be- 
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tween  the  parties  hereto,  share  and  share  alike,  and  the  ac- 
oounts  thus  bought  shall  be  the  absolute  property  of  the  person 
buying  and  paying  therefor. 

After  the  dissolution  of  the  firm,  Sonksen  paid  all  the 
firm  debts ;  but,  learning  then  for  the  first  time,  as  he  claims, 
that  Kemming  had  paid  his  prior  individual  debts  from  the 
proceeds  of  firm  property,  hp  refused  to  pay  any  balance  due 
to  Kemming  individually,  and  insisted  that  he  was  entitled 
to  the  money  paid  by  Kemming  from  partnership  assets 
upon  his  (Kemming 's)  individual  debts  from  every  creditor 
of  Kemming  who  knew  he  was  using  firm  property  or  assets 
to  pay  his  individual  accounts.  Plaintiff's  entire  account 
against  Kemming  individually  and  the  firm  of  Kemming  & 
Sonksen  was  $4,559.52,  all  but  $301.50  of  which  was  Kem- 
ming's  individual  indebtedness.  During  the  existence  of  the 
partnership,  Kemming  sent  plaintiff  five  $500  checks,  signed 
^'Denison  Clothing  Co.,  per  C.  C.  Kemming,"  and  these  were 
credited  upon  the  account.  At  that  time  Kemming 's  indebt- 
edness to  plaintiff  was  evidenced  by  notes  signed  by  ''C.  C. 
Kemming"  alone.  The  testimony  shows  beyond  all  contro- 
versy that  some  time  early  in  the  month  of  April,  and  before 
the  last  of  the  five  $500  checks  was  sent  to  plaintiff,  it  had 
knowledge,  through  one  of  the  members  of  the  partnership, 
that  defendant  Sonksen  had  become  a  partner  with  Kem- 
ming; and  the  plaintiff  firm  also  had  knowledge  from  the 
checks  themselves  that  these  checks  were  drawn  against  part- 
nership funds  to  apply  on  the  individual  debt  of  Kemming. 
It  is  true  Sonksen  knew,  during  the  life  of  the  partnership, 
that  Kemming  was  signing  checks  drawn  against  the  funds 
of  the  partnership ;  but,  as  the  firm  was  buying  goods  all  the 
time,  he  testified  that  he  did  not  know  until  after  the  dis- 
solution of  the  firm  that  Kemming  was  paying  his  individual 
debts  with  such  checks.  He  was,  he  admits,  about  the  store 
actively  engaged  in  selling  of  the  goods ;  but  he  testifies,  and 
no  one  disputes  him,  that  he  knew  nothing  of  the  state  of  the 

m 

accounts;  that  he  trusted  Kemming  with  the  keeping  of 
Vol.  158  Ia.'— 8 
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the  books,  the  handling  of  the  bank  bode,  and  the  payment 
of  bills,  and  did  not  know  of  any  misappropriaticm  of  part- 
nership funds  by  Eemming.  Eemming  himself  said  that  he 
did  not  deposit  any  part  of  the  money  received  from  Sonk- 
sen  for  an  interest  in  the  business,  or  any  part  of  the  amount 
received  from  his  individual  accounts  in  the  name  of  the 
clothing  company;  and  it  sufSciently  appears  that  after 
charging  back  to  Eemming  the  amount  of  his  misappropri- 
ations, and  paying  the  firm  indebtedness,  instead  of  his  owing 
Eemming  anything,  he  (Eemming)  was  indebted  to  Sonksen. 

Plaintiff's  chief  contention  is  that  Sonksen  ratified  the 
misappropriations  of  Eemming,  and  thus  estopped  himself 
from  claiming  anything  from  plaintiff,  and  that  the  trial 
court  was  in  error  in  not  allowing  a  recovery,  at  least  to  the 
extent  of  $301.50,  being  the  amount  of  the  firm's  indebted- 
ness. Whether  or  not  there  was  such  a  ratification  is  a 
question  of  fact  to  be  determined  from  all  the  evidence. 

The  only  testimony  relied  upon  to  show  ratification  ia 
the  following,  given  by  Sonksen  himself: 

I  bought  him  out  in  May,  1908,  and  am  now  the  sole 
owner  of  the  business.  In  the  settlement,  when  I  became 
owner  of  the  last  half  of  the  business,  I  did  not  pay  over  to 
him  personally  any  money.  There  was  no  occasion  for  doing 
so,  as  he  had  overdrawn  already.  Q.  What  is  the  fact  as  to 
his  having  misappropriated  funds  of  the  partnership  during 
the  time  of  the  partnership  f  A.  That  was  it ;  it  was  because 
of  that.  Q.  Was  it  a  fact  that  there  was  no  cash  to  be  paid 
by  you  to  him,  owing  to  the  fact  that  he  had  overdrawn  the 
account  of  the  firm  and  had  appropriated  funds  without  your 
knowledge  or  consent!  A.  That  is  the  reason.  I  never  paid 
Eemming,  himself,  a  dollar  for  the  last  half  of  his  stock.  I 
did  not  have  any  knowledge  or  information  as  to  any  misap- 
propriation of  the  partnership  funds  by  Mr.  Eemming  until 
about  the  time  of  the  dissolution.  I  am  not  owing  Mr.  Eem- 
ming anything  under  the  articles  of  dissolution.  I  have  paid 
him  all  that  I  owe  him.  I  did  not  pay  him  personally  any 
money.  It  was  taken  up  in  overdrafts  he  had  made  and 
moneys  appropriated  without  my  knowledge  or  consent 
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But  this  witness  also  testified  that: 

I  did  not  have  any  knowledge  or  information  as  to  any 
misappropriation  of  the  partnership  funds  by  Mr.  Hemming 
until  about  the  time  of  the  dissolution.  I  am  not  owing  Mr. 
Eenuning  anything  under  the  articles  of  dissolution.  He  is 
owing  me.  I  have  paid  him  all  that  I  owe  him.  He  is  owing 
me  by  reason  of  the  settlement.  I  did  not  pay  him  personally 
any  money;  it  was  taken  up  in  overdrafts  that  he  had  made 
and  moneys  appropriated  without  my  knowledge  or  consent. 

There  is  nothing  here,  as  we  view  it,  which  shows  any 
ratification  of  the  misappropriation,  and  the  record  is  want- 
ing in  any  confirmation  of  the  claim  of  ratification  when  the 
checks  were  sent  by  Kemming  to  the  plaintiff.  The  most 
that  could  be  claimed  here  is  that  defendant  has  not  shown 
any  loss  to  himself  by  reason  of  the  misappropriation.  He 
testified,  it  is  true,  that  he  paid  nothing  to  Kemming  at  the 
time  of  or  after  the  dissolution  of  the  partnership;  and  it 
also  is  true  that  he  obtained  the  entire  stock  of  goods  there- 
tofore owned  by  the  firm,  but  he  distinctly  testified  that,  giv- 
ing credit  for  everything,  Kemming  was  still  his  debtor ;  and 
the  records  show  that  he  (Kemming)  was  adjudged  a  bank- 
rupt in  the  federal  court  of  the  Southern  district  of  Iowa, 
and  afterwards  regularly  discharged.  His  trustee  in  bank- 
ruptcy filed  an  answer  and  counterclaim  in  this  case,  which 
concluded  with  this  prayer:  ** Wherefore  this  defendant 
prays  that  he  may  be  decreed,  as  such  trustee,  an  owner  of 
an  undivided  one-half  interest  of  whatever  judgment  may 
be  rendered  herein  in  favor  of  his  codefendant,  and  for  such 
other  and  further  relief  as  equity  may  demand." 

Prom  the  decree  entered  in  this  case,  the  trustee  did 
not  appeal,  so  that  it  appears  affirmatively  that  Kemming 
was  still  owing  Sonksen  something,  after  taking  into  ac- 
count all  of  Kemming 's  misappropriations;  and  the  trustee 
in  bankruptcy  is  satisfied  with  the  decree  entered  in  Sonk- 
sen's  favor,  for  he  did  not  appeal.  There  is  no  merit,  then, 
in  the  claims  that  Sonksen  ratified  the  misappropriations 
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at  the  time  they  were  made  or  afterward ;  and  the  testimony 
clearly  shows  that,  taking  into  account  all  the  misappropri- 
ations made  by  Kemming,  Sonksen  is  still  a  sufferer,  al- 
though he  has  all  the  assets  of  the  firm,  and  did  not  pay 
Kemming  anything  for  his  interest  in  the  business.  The 
law  applicable  to  the  undisputed  facts  is  well  settled. 

A  partner  cannot  pledge  the  firm  credit,  or  use  the 
firm  property  to  secure  or  pay  his  individual  debta  Brew- 
star  V.  Reel,  74  Iowa,  508.  One  partner  cannot,  without  the 
knowledge  and  consent  of  the  other  partner,  use  the  partner- 
ship property  or  assets  to  discharge  his  own  personal  obli- 
gations. If  he  does  so  use  the  property  or  assets  of  the  co- 
partnership, the  party  receiving  such  property,  whether  money 
or  other  property,  in  the  payment  of  an  individual  obli- 
gation of  one  of  the  copartners,  upon  receiving  the  same, 
is  liable  to  the  copartnership.  Janey  v.  Springer,  78  Iowa, 
619;  Blake  v.  Bank,  219  Mo.  644  (118  S.  W.  643). 

In  Shumaker  on  Partnership  the  rule  is  stated  as  fol- 
lows: **It  is  a  necessary  consequence  of  the  existence  of  the 
partner's  lien  that  no  partner  has  a  right  to  apply  the  part- 
nership property  to  his  own  individual  uses  or  debts,  and, 
unless  the  transferee  is  a  bona  fide  holder  for  value,  the  prop- 
erty so  transferred  may  be  recovered  for  the  benefit  of  the 
firm."    Shumaker  on  Partnership,  page  178. 

This  rule  is  so  well  established  that  it  is  needless  to  cite 
other  authorities.  The  only  payment  made  by  Kemming 
to  plaintiff,  after  notice  to  plaintiff  that  the'  checks  were 
drawn  against  partnership  funds,  was  the  last  $500  check, 
issued  the  latter  part  of  April  in  the  year  1908,  and  the  trial 
court  deducted  from  the  amount  of  this  check  the  amount  of 
the  firm  debt,  to  wit,  $301.50,  and  rendered  judgment  in 
favor  of  Sonksen  for  the  balance,  to  wit,  $198.50,  and  allowed 
interest  thereon  from  April  26,  1908,  at  the  rate  of  6  per 
cent.    In  this  there  was  no  error. 

The  judgment  is  therefore  Affirmed, 
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HmscH,  WiCKwiRE  Company,  Appellant,  v.  Denison  Cloth- 
ing Company  and  Julius  Sonksen,  Appellees. 

PiltlMIlllip:     MAB8HALLIN0  OF  ASSETS:    RIGHTS  OF  CREDITORS.     In  equity 

partnerahip  propertj  constitutes  a  fnnd  for  the  payment  of  partner- 
ship debts,  the  separate  property  of  the  partners  being  liable  for 
their  individual  debts;  and  individual  creditors  cannot  look  to  firm 
property  until  the  firm  debts  are  paid,  and  firm  creditors  cannot  look 
to  individual  property  until  the  individual  debts  are  paid.  So  that 
where  a  creditor  of  a  partnership  and  also  of  one  of  the  partners 
received  funds  of  both  the  firm  and  the  individual,  a  co-partner  had 
the  right  to  insist  that  the  firm  funds  should  be  first  applied  to  the 
firm  debts;  especially  that  portion  received  after  knowledge  by  the 
creditor  that  he  was  receiving  firm  funds,  and  that  no  part  of  the 
funds  received  should  be  applied  on  the  debt  of  the  partner,  except 
payments  made  from  his  individual  funds. 

Appeal  from  Crawford  District  Court. — Hon  P.  M.  Powers, 

Judge. 

Saturday,  December  14,  1912. 

Action  upon  account  for  goods  and  merchandise  sold 
and  delivered.  Defendant  Sonksen  filed  an  answer  and  coun- 
terclaim, and  upon  the  issues  joined  the  trial  court  dismissed 
plaintiff's  petition  and  rendered  judgment  for  the  defendant. 
Plaintiff  appeals. — Affirmed, 

Mayne  dk  Hazleton,  and  Harding  dk  Kahler,  for  appellant. 

Shaw,  Sims  &  Keuhnle,  for  appellees. 

Deeher,  J. — ^This  case  is  ruled  by  WUe,  Weill  &  Co.  v, 
Denison  Clothing  Co,  et  al.,  decided  at  the  present  term. 
In  addition  to  the  authorities  there  cited,  we  may  properly 
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call  attention  to  the  fact  that  this  is  an  equitable  action 
for  an  accounting,  and  involves  the  doctrine  of  the  proper 
application  of  funds.  Plaintiffs  here  are  creditors  of  C.  C. 
Kemmingy  and  also  of  the  firm  of  Kemming  &  Sonksen,  doing 
business  under  the  name  of  the  Denison  Clothing  Com- 
pany. It  has  received  funds  or  property  of  the  partnership 
and  some  funds  belonging  to  Kemming  individually.  In  this 
action,  brought  against  all  the  parties,  defendant  Sonksen 
asks  a  marshaling  of  the  debits  and  credits^  and  insists  that 
pa3rments  made  by  the  partnership,  or  out  of  partnership 
funds,  shall  be  applied  to  the  firm  debts,  especially  those  pay- 
ments made  after  notice  or  knowledge  by  plaintiff  that  it  was 
receiving  partnership  funds,  and  that  nothing  should  be 
credited  upon  the  individual  debts  of  Kemming,  save  pay- 
ments made  by  him  from  his  individual  funds.  That  this  is 
the  rule  everywhere  recognized  is  certain  from  an  examina- 
tion of  the  authorities.  Vide,  Hoaglin  v.  Henderson,  119 
Iowa,  720;  Farwell  v.  St  Paul  Co.,  45  Minn.  495,  (48  N.  W. 
326,  22  Am.  St.  Rep.  747) ;  National  Bank  v.  Brubaker,  128 
Iowa,  592;  Reyburn  v.  Mitchell,  106  Mo.  365  (16  S.  W.  592, 
27  Am.  St.  Rep.  353) ;  Morrison  v.  Blodgett,  8  N.  H.  238, 
(29  Am.  Dec.  658) ;  Evans  v.  Hawley,  35  Iowa,  83. 

In  Parsons  on  Partnership  (4th  Ed.)  Sections  382  and 
402,  it  is  said : 

This  is  still  more  the  case  with  questions  of  bankruptcy, 
which  go  into  equity  almost  exclusively.  We  might  expect 
that  questions  which  connect  partnership  with  bankruptcy 
should  be,  more  than  most  others,  determined  on  equitable 
principles.  Hence  the  rule  is  distinctly  established  in  equity 
that  in  bankruptcy  of  a  partnership  the  joint  property  forms 
a  fund  appropriated  to  the  joint  creditors,  and  the  several 
property  of  each  creditor  a  several  fund  appropriated  to  the 
several  creditors  of  each  partner.  And  the  joint  creditors 
cannot  go  to  the  several  property  until  the  several  creditors 
are  paid  in  full,  and  there  is  a  surplus  over,  by  which  the  joint 
creditors  may  benefit.  On  the  other  hand,  the  several  creditors 
cannot  look  to  the  joint  fund  until  aU  the  joint  debts  are 
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paid,  and  there  is  a  surplus;  and  then  the  several  creditors 
of  a  partner  may  resort  to  that  partner's  interest  in  that 
surplus.  It  has,  however,  been  held  that  if  one  partner  pays 
more  than  his  share  of  the  partnership  debts  he  has,  in 
equity,  a  claim  on  the  partnership  property  superior  to  the 
claims  of  the  separate  creditors  of  the  copartners. 

While  solvent  partners  cannot  prove  against  the  joint  fund 
to  the  prejudice  of  joint  creditors,  because  they  are  liable  to 
those  creditors,  they  may  prove  against  the.  joint  fund,  in 
competition  with  the  several  creditors,  to  whom  they  are  not 
liable.  Indeed,  their  rights  are  prior  to  those  of  the  several 
creditors ;  for  those  creditors  can  have  the  right  of  their  debtor 
to  the  joint  fund  only  after  all  claims  upon  it  are  satisfied, 
and,  among  these,  the  claims  of  the  other  partners.  On  this 
point,  it  must  be  the  general  rule,  applicable  to  all  partner- 
ships, whether  they  be  general  or  confined  to  a  particular 
business  or  a  particular  transaction,  and,  indeed,  to  all  joint 
adventures  and  enterprises  of  every  kind,  that  they  must  be 
first  settled,  and  the  mutual  claims  and  balances  of  the  co- 
partners and  coadventurers  be  adjudged,  before  the  divisible 
surplus  is  ascertained ;  and  then  the  right  of  each  one  is  only 
to  his  share  of  this  surplus,  and  the  creditors  of  each  one  can 
reach  and  acquire  only  his  right.  It  follows,  therefore,  that 
the  several  creditors  of  each  one  will  be  postponed,  so  far  as 
the  joint  assets  go,  not  only  to  the  joint  creditors,  but  to  the 
claims  of  the  coadventurers  for  balances  due  from  their  com- 
panions, arising  out  of  the  adventure. 

Applying  these  rules,  it  follows  that  the  decree  of  the 
district  court  must  be,  and  it  is,  Affirmed. 


School  Township  op  Eden  in  Carroll  County,  State  op 
Iowa,  Appellant,  v.  Henry  Stevens,  Appellee. 

Bonds:    liability  fob  loss  of  township  funds.    There  is  no  liability 
1    on  the  bond  of  a  .township  treasurer  providing  that  he  shall  ' '  ex- 
ercise all  reasonable  diligence  and  care  in  the  preservation  and  law- 
ful disposal  of  all  mone^r/'  for  the  loss  of  funds  occurring  through 
the  failure  of  a  bank  in  which  they  were  deposited,  in  the  absence 
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of  »  showing  of  negligence  of  the  treasorer  in  aeleeting  the  de- 
pository. 

Townships:    payment  op  wab&ants  by  tvsasubkb  ibom  own  punds: 

2  KEOOVEBY.  Where  a  township  treasurer  expecting  to  be  reimbursed 
paid  warrants  from  his  individual  funds,  at  a  time  when  the  public 
funds  were  rendered  unavailable  by  the  closing  of  the  bank  in 
which  they  were  deposited,  he  was  entitled  to  recover  therefor  from 
the  township,  when  through  insolvency  of  the  bank  the  funds  were 
lost. 

flame:    estoppel.    The  fact  that  a  township  treasurer  rendered  annual 

3  statements  in  which  funds  tied  up  in  an  insolvent  bank  were  treated 
as  moneys  on  hand,  did  not  estop  him  from  claiming  reimburse- 
ment for  warrants  paid  from  his  own  funds,  where  the  facts  were 
fully  understood  and  it  was  expected  that  a  portion  of  the  funds 
in  the  bank  would  be  available  to  the  township. 

Pleadings:     separate  counts:     insufpiciency  op  one.   Where  there  are 

4  two  counts  of  a  pleading,  setting  up  the  same  cause  of  action  on 
slightly  different  legal  theories,  one  of  which  presents  a  good  cause 
of  action,  the  insufficiency  of  the  other  count  becomes  iramateriaL 

Appeal  from  Carroll  District  Court, — Hon.  P.  M.  Powers, 

Judge. 

Saturday,  December  14,  1912. 

The  plaintiff  is  a  school  district.  The  defendant  was  its 
treasurer.  This  action  was  brought  on  his  official  bond.  The 
defense  was  that  the  funds  of  the  plaintiff  were  lost  without 
fault  of  the  defendant,  through  the  failure  of  a  bank  in  which 
they  were  properly  deposited  by  the  defendant  in  a  separate 
and  distinct  account.  The  defendant  also  filed  a  counter- 
claim to  recover  moneys  advanced  by  him  while  such  treas- 
urer in  payment  of  valid  orders  and  warrants  drawn  upon 
him  while  in  such  4)ffice,  and  paid  by  him  in  advance  and  in 
anticipation  of  the  receipt  of  the  public  revenues  for  that 
purpose.  At  the  close  of  the  evidence  the  trial  court  sus- 
tained defendant's  motion  for  a  directed  verdict  on  the  main 
case  and  sustained  the  motion  of  the  plaintiff  for  a  directed 
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verdict  on  the  counterclaim.  Both  parties  appealed.  Plain- 
tiff having  first  appealed,  it  is  denominated  the  appellant. — 
Reversed  and  remanded,  on  defendant's  appeal  and  afSrmed 
on  plaintiff's  appeal. 

Reynolds  &  Meyers,  for  appellant. 

Chas,  C.  Helmer  and  E.  A.  Whissler,  for  appellee. 

Evans,  J. — ^The  defendant  became  the  plaintiff's  treas- 
urer in  1903,  and  so  continued  by  annual  elections  until  July, 
1909.  The  funds  of  the  plaintiff  came  into  his  hands  from 
hia  predecessor  in  the  form  of  a  check  on  the  Bank  of  Tem- 
pleton,  a  going  concern  of  repute.  He  deposited  the  check 
in  the  same  bank  to  his  account  as  treasurer  of  the  plaintiff 
district.  Such  account  continued  as  a  distinct  and  separate 
account  down  to  the  date  of  the  failure,  January  27,  1908, 
and  defendant  deposited  to  such  account  all  the  moneys  of 
the  plaintiff  which  came  to  his  hands  during  such  period, 
and  paid  all  warrants  and  orders  by  appropriate  checks 
thereon.  There  is  no  claim  of  any  commingling  of  the  funds 
or  of  misappropriation  of  any  kind.  The  amount  deposited 
in  such  account  at  the  time  of  the  failure  was  $2,011.93.  The 
bank  was  a  private  bank  owned  by  one  WUson.  Wilson  died 
on  January  27, 1908,  and  an  administrator  was  appointed  for 
his  estate,  who,  as  such,  took  possession  of  the  bank  but  did 
not  operate  the  same  as  a  bank.  Wilson  proved  to  have  been 
insolvent,  but  this  fact  was  discovered  only  after  his  death. 
The  immediate  cause  of  the  closing  of  the  bank  was  the  death 
of  Wilson,  and  not  his  supposed  insolvency.  The  official  bond 
of  the  defendant  which  was  in  force  at  the  time  of  the  failure 
was  conditioned  that  he  should  perform  all  the  duties  of 
his  office  and  that  he  should  ^'faithfully  account  for  all 
balances"  of  money  in  his  hands  at  the  termination  of  his 
term  of  office,  and  ''promptly  pay  over"  the  same  to  his  suc- 
cessor, and  "that  he  will  hereafter  exercise  all  reasonable 
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diligence  and  care  in  the  preservation  and  lawful  disposal 
of  all  the  money,"  etc.  The  plaintiff  brought  this  action  in 
three  counts,  upon  this  bond,  and  two  succeeding  bonds  exe- 
cuted, respectively,  July,  1908,  and  July,  1909.  The  defend- 
ant  is  clearly  liable,  if  at  all,  on  the  bond  in  force  at  the  time 
of  the  loss,  and  we  need  give  no  separate  attention  to  the 
other  bonds.  After  the  death  of  Wilson,  and  while  the  public 
funds  were  apparently  'Hied  up,"  the  officers  of  the  plaintiff 
issued  warrants  in  the  ordinary  way,  and  the  defendant  paid 
the  same  as  presented  out  of  his  own  funds  in  anticipation 
of  receiving  later  the  necessary  public  revenues  to  meet  the 
same.  The  amount  so  paid  by  him  over  and  above  the  rev- 
enues received  by  him  amounted  at  the  close  of  his  service 
to  $811.12,  which  sum  he  asked  to  recover  by  counterclaim. 
The  plaintiff  conceded  the  amount  so  paid  out  by  the  defend- 
ant, and  tendered  him  full  credit  therefor  on  the  original 
amount  of  the  claim,  and  only  asked  to  recover  from  the  de- 
fendant the  balance  of  $1,200  remaining.  By  way  of  reply 
to  the  counterclaim,  the  plaintiff  pleaded  that  the  payment  of 
warrants  by  the  defendant  out  of  his  own  funds  was  volun- 
tary and  without  authority,  and  that  the  plaintiff  therefore 
was  not  liable  therefor.  The  plaintiff  pleaded  further,  by 
way  of  estoppel,  that  at  the  annual  settlements  had  between 
the  defendant  and  the  plaintiff's  board  of  directors  in  July, 
1908,  and  July,  1909,  respectively,  the  defendant  reported 
the  full  amount  of  money  due  the  plaintiff  as  being  on  hand, 
and  that  his  report  was  approved  upon  such  representation. 
I.  We  will  give  our  first  attention  to  the  controversy  as 
presented  in  the  main  case.  The  contention  of  plaintiff  is  that 
1  Bonds  •  iiabii-  ^^^  liability  of  the  defendant  for  the  money 
o/ township  coming  into  his  hands  as  treasurer  is  abso- 
funds.  Yxxte^  and  that  no  defense  of  diligence  is  avail- 

able to  him.  In  support  of  this  contention,  reliance  is  had 
upon  the  following  cases:  District  Township  v.  Morton,  37 
Iowa,  550;  District  Township  v.  Smith,  39  Iowa,  9;  District 
toivnship  V.  Hardinbrook,  40  Iowa,  130. 
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The  contention  of  the  defendant  is  that,  in  the  course 
pursued  by  him  for  the  care  of  the  public  funds,  he  per- 
formed his  full  duty  as  indicated  by  the  conditions  of  his 
bond,  in  that  he  used  every  diligence  which  could  have  been 
within  the  contemplation  of  himself  or  of  the  public  corporar 
tion  which  he  served.  In  support  of  this  contention,  reliance 
is  had  upon  Ross  v.  Hatch,  5  Iowa,  149,  and  the  recent  case 
of  Hansen  v.  Independent  District,  155  Iowa,  264.  The  plain- 
tiff contends  that  the  holding  of  the  court  in  the  last  two 
cases  cited  is  not  consistent  with  the  holding  in  the  Morton, 
Smith  and  Hardinbrook  cases.  We  think  there  is  force  in 
this  contention,  although  the  court  in  the  Smith  case  assumed 
to  distinguish  such  case  from  the  case  of  Ross  v.  Hatch,  supra. 
It  was  there  said  that  the  liability  of  the  treasurer  was  deter- 
mined by  the  conditions  of  his  bond.  In  the  Ross  case,  the 
conditions  of  the  bond  bound  the  treasurer  to  "reasonable 
diligence  and  care.''  This  provision  was  not  contained  in 
the  bonds  involved  in  the  later  cases  of  Smith,  Morton,  and 
Hardinbrook,  above  cited.  Such  provision  was  contained  in 
the  bond  involved  in  the  Hanson  case,  supra,  and  is  con- 
tained in  the  bond  involved  herein.  The  present  case  there- 
fore comes  within  the  letter  of  the  Ross  and  Ha/nson  cases, 
supra,  and  within  the  distinction  made  in  the  Smith  case, 
supra.  We  are  not  quite  willing,  however,  to  lean  upon  so  fine 
a  distinction,  and  are  inclined  to  the  view  that  one  line  of 
decisions  ought  to  be  followed  and  the  other  frankly  over- 
ruled. The  Morton,  Smith,  and  Hardinbrook  cases  were  all 
decided  at  about  the  same  time.  They  were  put  largely  upon 
the  ground  of  public  policy.  The  defense  presented  in  one 
of  the  first  two  cases  was  that  the  money  had  been  burned  by 
accident,  and  the' defense  presented  in  the  other  was  that  the 
money  had  been  stolen.  Such  defenses  were  in  their  nature 
comparatively  easy  to  fabricate.  The  public  corporation 
would  naturally  encounter  great  difficulty  in  meeting  evi- 
dence produced  in  support  of  such  a  defense,  even  though 
fabricated.     The  same  rule,  however,  was  applied  in  the 
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Hardinbrook  case,  wherein  the  defense  of  loss  by  bank  fail- 
ure was  presented.  In  these  cited  cases,  emphasis  was  laid 
upon  the  provision  of  the  statute  requiring  the  treasurer  to 
''hold"  the  money.  It  was  the  current  judicial  opinion  at 
that  time  that  a  public  treasurer  could  not  lawfully  deposit 
public  funds  in  a  bank,  and  that  to  do  so,  however  innocently 
in  a  moral  sense,  would  amount  to  a  technical  conversion. 
Lowry  v.  Polk  County,  51  Iowa,  50  (later  overruled).  Since 
that  time  the  ordinary  methods  of  business  and  of  the  care 
and  disbursement  of  funds  have  been  quite  revolutionized. 
The  statute  which  required  the  treasurer  to  *'hold"  the 
money  has  been  slightly  amended*  by  the  elimination  of  the 
word  **hold"  and  the  substitution  therefor  of  the  word  **  re- 
ceive." Code,  Section  2768.  The  substitution  is  not  yery 
important  in  its  effect  upon  the  statute  as  a  whole,  but  tiie 
word  "receive"  does  not  lend  itself  readily  to  the  degree  of 
emphasis  which  was  formerly  placed  upon  the  word  ''hold." 
The  doctrine  that  a  general  deposit  of  public  funds  in  a  bank 
to  the  separate  account  of  the  ofScer  as  such  is  of  legal  neces- 
sity a  technical  conversion  has  been  repudiated.  Officer  v. 
Officer,  120  Iowa,  389 ;  Hunt  v.  Hopley,  120  Iowa,  695 ;  Han- 
son V.  Boush,  139  Iowa,  58;  Brown  v,  Sheldon  Bank,  139 
Iowa,  83. 

It  is  held,  in  effect,  in  the  foregoing  cases,  that  the  adop- 
tion of  this  method  of  caring  for  public  funds,  their  identity 
being  carefully  preserved  by  separate  and  distinct  accounts, 
as  such,  is  not  only  permissible  but  commendable.  In  the  light 
of  modem  methods  of  business,  it  would  be  difficult  to  specify 
a  safer  method  of  care  and  custody  than  is  thus  provided. 
Indeed,  it  might  be  a  fair  question  whether,  in  the  absence  of 
excusing  circumstances,  a  treasurer  dould  properly  ignore 
such  facilities  and  subject  public  funds  to  the  risk  of  loss 
naturally  incident  to  a  personal,  custody  of  currency.  Where 
such  course  is  followed,  we  can  see  no  reason  of  public  policy 
to  be  subserved  by  declaring  for  a  rule  of  absolute  liability 
of  the  treasurer,  notwithstanding  the  exercise  of  all  diligence 
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and  the  observance  of  every  legal  duty.  We  adhere,  there- 
fore, to  the  rule  followed  in  Ha/nson  v.  Independent  Disirici, 
supra,  and  foreshadowed  in  the  cases  of  Officer  v.  Officer, 
Hunt  V.  Hapley,  Hanson  v.  Botish,  and  Brown  v.  Sheldon 
Bank,  cited  above,  and  Boss  v.  Hatch,  supra.  In  so  far  as  the 
other  eases  cited  by  appellant  should  appear  to  be  inconsist- 
ent herewith,  they  must  be  deemed  to  be  overruled  to  that 
extent.  The  trial  court  therefore  rightly  held  against  the 
claim  of  absolute  liability  on  the  part  of  the  defendant. 

As  a  last  word,  the  plaintiff  contends  that,  even  though 
the  defendant  was  not  absolutely  liable  as  contended  for,  yet 
the  question  of  his  diligence  was  one  for  the  jury  under  the 
evidence.  This  point  is  not  entirely  free  from  difficulty. 
Cases  might  arise  wherein  the  diligence  and  care  of  the  treas- 
urer in  the  selection  of  the  depository  bank  might  be  open  to 
question  under  the  evidence.  The  evidence  in  this  record  is 
practically  undisputed  at  all  points.  We  think  the  most  that 
could  be  claimed  for  the  plaintiff  is  that  there  is  a  scintilla 
of  evidence  upon  which  an  inference  of  negligence  might  be 
based.  We  do  not  think,  however,  that  the  evidence  would 
warrant  any  other  verdict  than  that  the  defendant  was  free 
from  fault.  Upon  that  view,  therefore,  we  would  not  be  war- 
ranted in  remanding  the  case  for  trial  upon  that  question. 

II.  We  come  now  to  the  defendant's  counterclaim. 
This  was  dismissed  by  the  trial  court.  The  first  contention 
^   „  of  the  plaintiff  is  that  the  defendant  made  the 

2.  TowNSBirti : 

wamuDta^  payments  voluntarily  and  without  authority. 
wS'fSSd/r"  '^^^^  ^®  *®*^^  voluntarily  is,  of  course,  not 
recovery.  questioned.     He  was  not,  however,  a  volun- 

teer in  an  intermeddling  sense.  He  was  the  treasurer. 
Through  him  alone  could  warrants  be  paid.  The  present 
funds  of  the  district  were  *'tied  up."  At  first  this  incon- 
venience was  expected  to  be  quite  temporary.  Indeed,  the 
fact  and  extent  of  the  loss  came  to  the  officers  of  the  plaintiff 
and  to  the  defendant  quite  gradually.  When  the  fact  of  in- 
solvency became  known,  there  was  still  the  hope  of  partial 
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recovery  in  the  form  of  dividends.  If  dividends  were  paid, 
they  would  be  paid  into  the  hands  of  the  defendant.  Other 
taxes  were  in  course  of  collection  and  on  the  way  into  the 
same  custody. 

The  defendant  doubtless  could  have  refused  all  warrants 
and  compelled  all  holders  to  wait.  What  he  did  was  to  pay 
the  warrants  as  presented  out  of  his  Own  funds,  expecting  to 
reimburse  himself  out  of  the  public  funds  as  soon  as  they 
should  be  available.  He  served  no  interest  of  his  own  thereby. 
The  situation  was  anomalous.  It  was  not  covered  by  any 
statutory  provision.  He  found  himself  in  the  breach,  not  of 
his  own  volition,  but  because  of  his  official  position.  His  re- 
sponse to  it  was  so  reasonable  and  so  in  accord  with  the  public 
interest  and  without  detriment  to  any  right  or  interest  of 
the  plaintiff  that  he  ought  not  to  be  deemed  an  intermeddler 
or  a  volunteer  in  such  sense.  The  plaintiff  got  the  full  official 
benefit  of  the  money  so  paid  out.  It  would  be  a  reproach  to 
the  law  if  there  were  no  remedy  available  to  the  defendant 
under  such  circumstances.  We  can  think  of  no  fair  reason, 
either  legal,  equitable,  or  moral,  why  he  should  not  be  re- 
imbursed. 

III.  As  against  the  counterclaim,  the  plaintiff  pleads 
also  an  estoppel  in  that  annual  settlements  were  had  with 
8  Same:  c»-  ^^^  defendant,  in  July,  1908  and  1909,  re- 
toppeL  spectiyely.     In  these  settlements  the  funds 

**tied  up'*  in  the  bank  were  treated  as  ** moneys  on  hand," 
and  they  apeared  in  the  defendant's  account  accord- 
ingly. There  was  neither  fraud  nor  misunderstanding 
nor  mistake  of  any  kind.  The  facts  were  fully  under- 
stood  by  all  parties,  and  the  expectation  of  realizing  some- 
thing was  not  abandoned.  True,  the  settlement  was  binding 
upon  the  defendant.  He  does  not  claim  otherwise.  He  dis- 
putes no  item  of  his  account  as  presented  then.  **The  money 
on  hand"  was  shown  by  the  presentation  of  his  bank  book. 
If,  as  we  have  above  held,  he  deposited  such  funds  in  said 
bank  in  the  exercise  of  proper  diligence,  then  it  was  ''money 
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on  hand"  in  a  legal  sense  as  between  him  and  the  plaintiff. 
The  issues  in  this  case  do  not  involve  in  any  manner  the  cor- 
rectness of  the  settlements  with  the  directors.  They  involve 
only  the  question  as  to  whether  the  loss  sustained  shall  fall 
upon  the  plaintiff  or  upon  the  defendant.  That  question 
was  not  involved  in  the  settlements;  nor  did  either  party 
waive  its  contention  in  relation  thereto  by  making  the  an- 
nual settlements  required  by  the  statute.  We  see  nothing 
therefore  in  such  settlements  upon  which  to  base  a  claim  of 
estoppel. 

Beliance  is  had  by  plaintiff  at  this  point  upon  the  cases 
of  Webster  County  v.  Hutchinson,  60  Iowa,  721  and  Boone 
V.  Jones,  54  Iowa,  699.  These  cases  do  not  reach  the  point. 
The  first  case  cited  involved  fraud  and  misrepresentation. 
The  second  involved  the  correctness  of  the  settlement  and  the 
presumption  obtaining  in  the  absence  of  evidence  as  to 
whether  statutory  requirements  were  followed  in  the  settle- 
ment. 

IV.    The  defendant  pleaded  his  counterclaim  in  two 
counts.    These  counts  presented  the  claim  upon  two  different 
4.  PuAoiNos:       legal  theories.     The  trial  court  sustained  a 
coSntB^  demurrer  to  the  first  count  and  at  the  close 

of'one.  *"^^  of  the  evidence  directed  a  verdict  against  the 
defendant  upon  the  second  count.  It  is  not  important  that  we 
should  discuss  these  counts  or  determine  which  presented 
the  better  theory. 

We  are  of  the  opinion  that  the  first  count,  to  which  a 
demurrer  was  sustained,  presented  a  good  cause  of  action. 
Whether  the  second  count  did  likewise  is  quite  immaterial. 
The  difference  between  the  two  counts  is  not  very  substantial. 
It  is  our  conclusion  therefore  that  the  order  and  judgment 
of  the  trial  court  should  be  affirmed  on  plaintiff's  appeal 
and  reversed  on  defendant's  appeal.  The  case  will  there- 
fore be  remanded  to  the  district  court,  with  directions  to 
enter  judgment  for  the  defendant  upon  his  counterclaim.— 
Reversed  and  remanded. 
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Emilt  M.  RiGEy  by  A.  L.  Rice,  Administrator,  and  A.  L.  Rice, 
Appellants,  Plaintiffs,  v.  William  I.  Rice,  Minnie  A. 
Rice,  Ella  J.  Cochran,  0.  C.  Cochran,  Rachel  C.  An- 
derson, W.  C.  Anderson,  Defendants  and  Appellees. 

Beal  property:     value:     evidence.    Evidence  that  land  contiguons  to 

1  that  appraised  in  partition  proceedings,  and  similar  in  quality,  was 
subsequently  sold  for  more  than  the  land  in  question  was  ap- 
praised, was  not  conclusive  that  the  appraisement  was  too  low. 

Same:     pabtition.     Where  simply  partition  of  real  estate  in  kind  is 

2  asked  the  plaintiff  is  not  entitled  to  an  order  directing  a  sale  and 
partition  of  the  proceeds,  especially  where  the  purpose  was  simply 
to  have  the  property  offered  for  sale  to  establish  a  price. 

Same:    stipulation  as  to  bent:    effect.    An  agreement  of  the  parties 

3  to  a  partition  proceeding  made  pending  an  appeal  that  each  should 
have  possession  without  rent  of  the  land  decreed  to  them  disposed 
of  that  question,  and  the  plaintiff  was  not  thereafter  entitled  to 
rent  from  the  defendant  for  the  land  decreed  to  him,  although  the 
stipulation  did  not  specifically  refer  to  such  lands^ 

Same:     appobtionment  of  costs.    Where  the  plaintiff  in  partition  se- 

4  cured  a  more  favorable  division  of  the  costs  than  he  was  entitled  to, 
because  of  an  erroneous  taxation  of  attorney's  fees  to  the  defend- 
ant, he  could  not  complain  although  the  defendant  did  not  appeal. 

Same:     constitutional  law:     due  pbocess.    An  erroneous  decree  in 

5  partition  proceedings  depriving  a  party  of  a  portion  of  his  land  is 
not  necessarily  a  taking  of  property  without  due  process,  within 
the  meaning  of  the  constitution. 

Appeal  from  Mahaska  District  Court. — Hons.  B.  W.  Preston, 
K.  E.  WiLOOCKSON,  W.  G.  Clements  and  Joen  P.  Tal- 
BOTT,  Judges. 

Saturday,  December  14,  1912. 

Suit  in  equity  for  the  partition  of  lands.    The  case  was 
before  us  upon  a  former  appeal.  Bice  v.  Bice,  147  Iowa,  1. 
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Upon  that  appeal  the  case  was  remanded  for  further  pro- 
ceedings. Such  further  proceedings  being  had  in  the  district 
court  and  a  final  decree  entered;  the  plaintiff  again  appeals 
therefrom. — Affirmed. 

John  P.  dk  Wm,  B.  Lacey,  for  appellants. 

W.  H.  Keating,  for  appellees  Wm.  I.  Rice  and  Minnie 
A.  Bice. 

Bolton  &  Shangle,  for  appellees  O.  C.  Cochran  and  Ella 
J.  Cochran. 

Evans,  J. — ^We  quote  from  our  former  opinion  the  fol- 
lowing statement  of  the  salient  facts  of  the  case : 

This  is  an  action  for  the  partition  of  real  estate  formerly 
belonging  to  W.  H.  H.  Rice.  It  was  brought  by  his  widow, 
Emily  M.  Rice,  and  her  son,  A.  L.  Rice;  but  she  has  died 
since  the  case  was  decided  in  the  district  court,  and  her  son 
and  administrator,  A.  L.  Rice,  has  been  substituted  as  plain- 
tiff. In  1889  Wm.  H.  H.  Rice  made  a  will,  by  the  terms  of 
which  he  devised  to  his  wife,  Emily  M.  Rice,  one-third  of 
all  the  real  estate  of  which  he  might  die  seised  in  lieu  of  her 
statutory  share  therein.  In  the  seventh  clause  of  said  will 
he  bequeathed  to  his  daughter,  Mrs.  Ella  J.  Cochran,  eighty 
acres  of  land  'free  from  any  lien  or  indebtedness  whatever,' 
and  by  the  eighth  clause  of  said  will  he  bequeathed  to  his 
son  Wm.  I.  Rice  another  eighty  acres  of  land  *free  from  any 
lien  or  incumbrance  whatever. '  Both  of  these  tracts  of  land 
were  specifically  described,  and  together  they  constituted 
the  tract  spoken  of  in  the  record  as  the  one  hundred  and 
fifty-nine  acres  lying  south  of  the  east  and  west  road.  At 
the  time  the  will  was  made,  and  at  the  time  of  the  testator's 
death,  he  also  owned  what  was  known  as  the  'homestead 
farm,'  consisting  of  two  hundred  and  forty-four  acres  just 
north  of  the  road  in  question,  and  separated  from  the  one 
hundred  and  fifty-nine-acre  tract  by  such  road.  The  tenth 
clause  of  the  will  was  as  follows:  'I  hereby  give  and  be* 
queath  aU  the  rest  and  residue  of  my  estate,  both  real  and 

Vol.  158  Ia.- 
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personal,  not  heretofore  bequeathed  to  my  said  children,  Mrs. 
Ella  J.  Cochran,  Wm.  I.  Bice,  and  Abraham  L.  Bice,  in  equal 
shares,  hereby  intending  to  vest  in  my  last  named  children 
share  and  share  alike,  all  the  rest  and  residue  of  my  estate 
in  fee  simple  absolutely  not  heretofore  conveyed  to  my  leg- 
atee.' Ella  J.  Cochran  and  Wm.  I.  Bice  were  children  by  a 
former  wife,  while  Abraham  L.  Bice  was  his  son  by  his  then 
wife,  Emily  M.  Bice.  In  the  twelfth  clause  of  the  will  this 
was  said:  'My  beloved  son  Abraham  L.  Bice  being  the  only 
son  of  my  wife  Emily  M.  Bice  and  the  heir  to  the  estate  by 
me  hereby  bequeathed  to  her  is  the  reason  why  I  make  no 
further  provision  for  him  than  I  have  in  this  my  last  will 
and  testament.'  No  change  waa  ever  made  in  this  will,  but 
on  the  19th  of  March,  1900,  the  testator  executed  and  de- 
livered to  Ella  J.  Cochran  and  Wm.  I.  Bice  separate  war- 
ranty deeds^  conveying  to  each  of  them  the  specific  land 
that  was  bequeathed  to  them  by  the  seventh  and  eighth  clauses 
of  his  wilL  On  the  same  day  that  these  two  conveyances  were 
made,  Ella  H.  Cochran  and  her  husband  conveyed  by  war- 
ranty deed  to  Wm.  I.  Bice  the  eighty  that  had  just  been  con- 
veyed to  her  by  her  father.  In  December,  1892,  Wm.  H.  H. 
Bice  executed  and  delivered  to  Wm..  I.  Bice  a  writing  wherein 
he  referred  to  his  will  of  1889  and  the  bequest  of  the  eighty 
acres  therein  described  to  Wm.  I.  Bice,  and  agreed  that, 
in  case  the  purpose  of  his  will  was  not  so  carried  out  as  to 
give  Wm.  I.  Bice  the  80  devised  to  him,  the  value  of  the 
improvements  placed  thereon  by  said  son  was  to  be  a  claim 
against  his  estate,,  and  it  was  further  said  therein:  'But 
if  said  W.  I.  Bice  receive  said  land  by  bequest,  as  contem- 
plated and  intended  and  provided  in  my  said  will  then  this 
agreement  shall  become  void  and  of  no  effect  within  law 
or  equity.'  The  wife,  Emily  M.  Bice,  did  not  join  in  the 
deeds  from  her  husband  to  Ella  J.  Cochran  and  Wm.  I. 
Bice,  and  it  is  conceded  that  she  retained  her  statutory  in- 
terest in  the  land  at  the  time  suit  was  brought;  she  having 
declined  to  take  under  the  will.  The  widow's  share  in  the 
two  tracts  named  was  set  apart  from  the  two  hundred 
and  forty-four-acre  tract  and  included  the  buildings;  and 
by  taking  her  interest  in  the  one  hundred  and  fifty-nine- 
acr6  tract,  the  residue  of  which  was  given  to  A.  L.  and 
W.  I.  Bice  and  Mrs.  Cochran  by  the  will,  A.  L.  Bice  was 
compelled  to  contribute  to  the  satisfaction  of  the  widow's 
interest  in  the  one  hundred  and  fifty-nine-acre  tract.     The 
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appellants  claim  that  the  widow  had  the  right  to  take  her 
statatory  interest  in  the  one  hundred  and  fifty-nine-acre 
tract  from  that  tract,  and  that  the  same  should  be  set  apart 
to  her  without  reference  to  her  interest  in  the  land  north  of 
the  road;  but,  if  that  is  not  done,  that  her  share  of  the 
one  hundred  and  fifty-nine  acres  should  be  charged  against 
only  the  interests  of  Wm.  I.  Rice  and  Ella  J.  Cochran  in  the 
two  hundred  and  forty-four-acre  tract. 

On  the  former  appeal  it  was  made  to  appear  that  the 
district  court  had  entered  an  order  requiring  the  widow  to 
take  her  full  distributive  share  out  of  the  two  hundred  and 
forty-four-acre  tract,  including  therein  the  homestead  build- 
ings. The  quantity  of  land  so  set  apart  for  her  by  the  referees 
was  ninety-two  acres,  including  the  homestead.  The  remainder 
of  such  tract  was  allotted  in  kind  equally  between  the  three 
children  of  the  deceased,  W.  I.  Bice,  Ella  Cochran,  and  A.  L. 
Rice.  The  district  court  also  found  that  W.  I.  Rice  and  Ella 
Cochran  were  entitled  to  hold  the  one  hundred  and  fifty-nine- 
acre  tract,  and  that  the  widow  was  not  entitled  to  take  there- 
from in  kind ;  it  being  made  to  appear  that  her  entire  distribu- 
tive share  could  be  allotted  without  prejudice  to  her  in  the 
larger  tract.  On  the  appeal  we  a£Srmed  the  action  of  the  dis- 
trict court  in  all  respects  save  one.  We  held  that  it  was  error 
to  require  the  widow  against  her  preference  to  take  her  dis- 
tributive share,  inclusive  of  the  homestead  buildings.  Upon 
that  ground  the  case  was  reversed  and  remanded  for  further 
proceedings.  In  pursuance  of  such  remand,  and  by  proceed- 
ings in  accord  with  the  statute,  the  district  court  ordered  a 
partition  sale  of  the  two  hundred  and  forty-four-acre  tract.  It 
also  ordered  an  appraisal  by  due  proceedings  of  the  on&  hun- 
dred and  fifty-nine-acre  tract.  The  appraisal  value  of  the  one- 
hundred  and  fifty-nine-acre  tract  was  finally  fixed  at  $15,105. 
The  two  hxmdred  and  forty-four-acre  tract  brought  at  referee 's 
sale  the  sum  of  $28,670.  It  was  ordered  that  one-third  of  this 
sum  be  applied  to  the  distributive  share  of  the  widow,  and 
likewise  that  the  further  sum  of  $5,035  be  applied  thereto 
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as  being  one-third  of  the  appraised  value  of  the  one  hundred 
and  fifty-nine-acre  tract.  This  made  a  sum  total  of  $14,591.67 
as  the  full  distributive  share  of  the  widow  in  both  tracts.  The 
balance  of  the  sale  price  of  the  two  hundred  and  forty-four- 
aere  tract  was  divided  equally  among  the  three  residuary  leg- 
atees, W.  I.  Rice,  Ella  Cochran,  and  A.  L.  Rice.  From  the  final 
orders  and  decree  of  the  district  court,  the  plaintiff  has  again 
appealed.  The  widow  having  died  prior  to  the  former  appeal, 
the  case  has  been  prosecuted  by  A.  L.  Rice,  her  only  child,  as 
the  sole  beneficiary  of  her  estate  and  as  her  administrator. 
The  appellant  has  argued  to  some  extent  the  merits  of  the 
case  as  presented  on  the  former  appeal.  Such  questions  must 
be  deemed  concluded. 

The  plaintiff  himself  became  the  purchaser  of  the  two 
hundred  and  forty-four-acre  tract  at  the  referee's  sale.  He 
does  not  in  any  manner  challenge  the  regularity  of  such  sale. 
In  his  notice  of  appeal  he  expressly  states  that  he  does  not 
appeal  ''from  so  much  of  said  decree  as  orders  the  sale  of  said 
two  hundred  and  forty-four-acre  tract.*' 

I.  The  plaintiff  complains  of  the  appraisal  of  the  one 
hundred  and  fifty-nine-acre  tract,  and  contends  that  it  should 
have  been  appraised  at  a  higher  valuation.  The  report  of 
the  appraisers  fixed  its  value  at  $90  per  acre.  The  plaintiff 
excepted  to  such  report  and  asked  that  evidence  be  heard 
thereto,  and  this  was  accordingly  done.  Evidence  was  intro- 
duced upon  the  question  of  value  by  both  sides,  and  the  dis- 
trict court  found  and  fixed  the  value  of  the  same  at  $95  per 
acre.  There  was  great  variation  in  the  testimony.  The  farm 
is  highly  improved.  These  improvements  were  put  thereon 
by  th0  present  occupant,  W.  I.  Rice.  A  part  of  the  improve- 
ments consisted  of  expensive  tiling  which  rendered  tillable 
lands  theretofore  unfit  for  cultivation.  The  court  was  re- 
quired to  find  the  value  of  such  tract  without  the  improve- 
ments. There  was  a  wide  variance  in  the  testimony.  The  dis- 
trict judge  was  in  a  better  position  to  weigh  such  testimony 
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than  we  can  possibly  be.  We  think  the  valuation  fixed  was 
eminently  fair  in  the  light  of  aU  the  evidence. 

It  is  urged,  however,  that  the  subsequent  sale  of  the  two 
hundred  and  forty-four-acre  tract  and  the  price  realized  there- 
for was  conclusive  evidence  that  the  trial  court  had  appraised 

the  one  hundred  and  fifty-nine-acre  tract  too 
^'2m:va?ue:  low.  The  two  hundred  and  forty-four-acre 
^^  tract  brought  at  public  sale  $117.50  per  acre. 

This,  however,  included  improvements  worth  several  thou- 
sands of  dollars.  The  two  tracts  were  contiguous  except  as 
they  were  divided  by  a  highway.  The  general  quality  of  the 
land  without  improvements  was  similar.  The  absolute  and 
exact  value  of  real  estate  is  not  ordinarily  ascertainable,  either 
by  appraisal  or  by  actual  sale.  Within  certain  limits,  the 
actual  value  is  a  question  of  judgment,  and  such  judgment  is 
necessarily  more  or  less  variable.  Whatever  the  appraisal,  an 
actual  sale  may  realize  something  more  or  something  less. 
While  the  selling  price  of  a  farm  would  throw  light  upon  the 
value  of  contiguous  lands,  it  could  be  by  no  means  conclusive 
thereof.  The  district  court  was  required  to  fix  the  appraisal 
upon  the  evidence  before  it  at  the  time.  Its  action  in  so  doing 
could  not  become  erroneous  in  the  light  of  the  subsequent  sale. 

It  is  urged,  however,  that  the  trial  court  ought  to  have 
ordered  an  actual  sale  of  the  one  hundred  and  fifty-nine-acre 
tract.    It  is  sufficient  to  say  that  no  s\i6h  request  was  made 

2   84ME  •  par-        ^^  ^^®  district  court.    In  the  original  petition 
tition.  fiig^  fQj.  ^  partition,  it  was  specially  alleged 

that  the  plaintiff  only  asked  for  a  partition  in  kind  as  to  this 
tract.  We  find  no  ruling  in  the  record  which  can  furnish  a 
basis  for  the  plaintiff's  present  complaint  in  this  regard.  Fur- 
thermore the  proceeding  of  the  district  court  was  in  strict 
accord  with  our  holding  on  the  former  appeal.  It  being  found 
that  the  widow's  distributive  share  could  be  assigned  in  one 
tract  without  prejudice  to  her,  it  became  necessary  to  ascertain 
and  to  fix  the  value  of  the  one  hundred  and  fifty-nine-acre 
tract.    The  statutory  method  was  followed.    The  plaintiff  was 
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not  entitled  to  have  the  land  offered  for  sale  simply  for  the 
purpose  of  fixing  the  price.  The  statutory  method  of  ap- 
praisal operates  as  fairly  upon  one  party  as  upon  the  other. 
If  the  price  fixed  may  be  a  little  too  low,  it  may  also  be  too 
high.  Ui)on  the  record  before  us  here,  the  plaintiff  has  no 
legal  ground  of  complaint  at  this  point. 

II.  After  remand  of  the  case,  the  plaintiff  filed  a  sup- 
plemental petition  asking  for  allowance  of  rent  as  against  the 
defendants  for  the  one  hundred  and  fifty-nine-acre  tract  for 
the  year  1908  and  the  subsequent  years.  This  demand  was 
refused  by  the  trial  court.    Complaint  is  made  of  such  refusal. 

The  decree  from  which  the  former  appeal  was  taken  was 
entered  in  1907.  The  provisions  of  such  decree  have  already 
been  referred  to.  After  such  decree  the  x>arties  in  March, 
1908,  entered  in  to  the  following  stipulation  concerning  rents: 


That  whereas  an  action  in  partition  has  been  brought  in 
the  district  court  of  Mahaska  county,  Iowa,  which  suit  is 
not  yet,  wholly  disposed  of,  and  whereas  the  parties  thereto 
have  the  right  of  appeal  to  the  Supreme  Court,  and  whereas 
they  or  some  of  them  may  take  such  appeal,  whereas  the 
referees  appointed  by  the  court  have  reported  in  favor  of 
setting  apart  specific  lands  to  the  widow  and  each  of  said 
parties,  and  whereas  such  report  having  been  confirmed  by 
the  court,  whereas  said  cause  might  be  differently  decided 
on  appeal,  and  whereas  it  is  desirable  that  said  land  should 
be  rented  or  occupied  pending  such  appeal  or  further  court 
proceedings,  it  is  therefore  agreed  between  said  parties  that 
without  prejudice  to  the  right  of  appeal  and  without  waiving 
any  rights  to  apply  for  change  or  modifications  of  the  par- 
tition in  any  way  that  each  of  the  parties  shall  occupy,  rent 
free,  the  particular  tracts  set  apart  to  them  in  the  said  report 
of  the  referee,  approved  by  the  court;  that  none  of  the 
parties  shall  be  required  to  account  for  the  rents  pending 
such  appeal  or  further  proceedings,  on  the  tracts  separately 
thus  occupied  by  them  during  said  period.  This  contract  to 
stand  in  any  event  for  the  rental  year  of  1908.  [Signed] 
A.  L.  Rice.    Emily  M.  Rice.    Ella  J.  Cochran.    Wm.  I.  Rice. 
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Under  this  agreement  the  plaintiff  continued  in  the  pos- 
aessian  of  the  full  distributive  share  of  ninety-two  acres,  in- 
cluding buildings  set  apart  to  the  widow.  The  residuary  de- 
visees Continued  also  in  possession  of  the 
'  tation*  aV ^to '  portions  set  apart  to  them.  Wm.  I.  Rice  con- 
tinued in  possession  of  the  one  hundred  and  fif- 
ty-nine-aere  tract  The  trial  court  held  that  the  question  of 
rents  was  adjusted  by  the  foregoing  stipulation.  -  In  this 
view  we  concur.  It  is  urged,  however,  that  the  stipulation 
does  not  in  terms  refer  to  the  one  hundred  and  fifty-nine-acre 
tract  But  the  decree  appealed  from  had  awarded  the  one 
hundred  and  fifty-nine-acre  tract  to  Wm.  I.  Rice  and  to  Ella 
Cochran,  and  such  provision  of  the  decree  was  affirmed  here. 
Furthermore  an  enlarged  portion  of  the  two  hundred  and  for- 
ty-four-acre tract  was  awarded  to  the  widow.  She  continued 
in  possession  of  such  enlarged  x)ortion  until  her  death,  and 
after  her  death  the  plaintiff  succeeded  to  such  possession. 
Upon  the  hearing,  the  plaintiff  testified  that  the  one  hundred 
and  fifty-nine-acre  tract  was  not  included  in  the  agreement 
because  it  was  '' overlooked."  All  that  is  claimed  now  is  that 
W.  I.  Rice  should  account  to  the  widow  for  one-third  of  the 
rent.  This  demand  ignores  the  fact  that,  under  the  contract 
referred  to,  the  widow  was  put  in  possession,  rent  free,  of  one- 
third  in  value  of  all  the  real  estate  owned  by  her  husband, 
including  the  one  hundred  and  fifty-nine-acre  tract.  We  think 
the  trial  court  ruled  properly  at  this  point. 

III.  Complaint  is  also  made  of  the  apportionment  of 
costs  made  by  the  district  court.  It  appears  that  the  trial 
court  taxed  against  W.  I.  Rice  and  Ella  Cochran  all  of  the 

costs  of  appraisal  of  the  one  hundred  and 
*■  ^ttonmentPof'"     fifty-nine    acres.     Of   the    remaining   costs, 

nineteen-twenty-eighths  were  taxed  to  plain- 
tiff A.  L.  Rice,  and  nine-twenty-eighths  to  the  other  two  dev- 
isees. The  costs  so  apportioned  included  an  attorney  fee 
of  over  $400  allowed  to  plaintiff's  attorneys.  The  contention 
of  plaintiff  is  that  the  widow's  share  should    have    been 
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charged  with  three-ninths  of  the  costs,  and  that  each  of  the  dev- 
isees, including  himself,  should  have  been  charged  with  two- 
ninths  thereof.  We  are  impressed  with  the  propriety  of  this 
contention.  Just  why  the  trial  court  should  have  adopted  this 
method  of  apportionment  is  not  apparent  from  the  record. 
The  result  of  the  apportionment  as  a  whole,  however,  was  to 
the  disadvantage  of  the  appellees.  They  were  not  chargeable 
with  attorneys'  fees  for  plaintiff's  attorneys.  Hawk  v.  Day, 
148  Iowa,  47 ;  Hanson  v,  Hanson,  149  Iowa,  82.  In  apportion- 
ing nine-twenty-eighths  of  the  costs  to  appellees,  the  sum 
so  apportioned  was  made  to  include  $402  of  such  attorney 
fee.  As  a  result,  the  amount  taxed  to  the  appellees  was  con- 
siderably more  than  two-ninths  of  the  costs  properly  charge- 
able against  them.  It  is  true  the  defendants  have  not  appealed. 
But  we  cannot  consider  the  complaint  of  the  appellant  at 
this  point  without  taking  into  account  the  entire  apportion- 
ment and  the  result  thereof.  We  cannot,  of  course,  award 
any  relief  to  appellees  from  such  final  result.  Inasmuch,  how- 
ever, as  we  do  find  that  the  appellant  obtained  a  more  favor- 
able taxation  of  costs  than  he  was  entitled  to,  he  cannot 
complain  of  the  method  by  which  such  result  was  reached. 

IV.  Some  other  questions  are  argued,  but  they  are  fully 
covered  by  the  opinion  on  the  former  appeal. 

Appellant  urges  a  constitutional  question  in  that  he  has 
been  deprived  of  his  interest  in  the  one  hundred  and  fifty- 
nine^aere  tract  without  due  process  of  law.    This  proposition 

doubly  assumes,  first,  that  our  former  holding 
^'  tuii?nani?w!"    was  erroneous,  and,  second,  that  an  erroneous 

decision  is  necessarily  unconstitutional.  We 
cannot  accede  to  either  assumption. 

The  order  of  the  trial  court  is  in  accord  with  an  opinion 
on  the  former  appeal,  and  it  is  accordingly  Affirmed. 
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Habvby  C.  Lewis,  Appellee,  v.  The  Omaha  &  Council  Bluffs 
Suburban  Railway  Company,  Appellant. 

Eminent  domain:    damages:    railways:     motive  power.    A  corpora- 

1  tion  organized  as  a  suburban  railway  company  for  the  purpose  of 
operating  a  street  railway  between  certain  cities  and  other  points, 
reserving  to  itself  the  right  to  use  horse  power,  electricity  or  such 
other  powei^as  may  now  or  hereafter  prove  practicable  or  desirable, 
IB  not  precluded  from  propelling  its  cars  by  steam;  and  in  the  cox^ 
demnation  of  right  of  way  the  possibility  of  the  use  of  steam  power 
may  be  taken  into  consideration  in  estimating  the  damages  to  the 
land  through  which  it  runs. 

Same:    right  of  way:    damages.    Where  a  corporation,  organized  with 

2  authority  to  construct  and  operate  a  railway,  acquires  a  right  of 
way  under  the  statute  granting  power  of  eminent  domain,  the  right 
to  use  the  same  is  perpetual,  at  least  so  long  as  used  as  a  right  of 
way;  and  it  is  proper  in  estimating  the  damages  to  the  land  through 
which  it  runs  to  consider  what  effect  the  use  of  the  land  taken 
will  have  upon  the  value  of  the  whole  tract. 

Same:    railways:    operation:    scope  of  power.    It  is  the  purpose  for 

3  which  a  railway  company  is  organized  as  expressed  in  the  body  of  its 
charter,  rather  than  its  name,  which  governs  the  extent  of  its 
power;  and  while  a  street  railway  ordinarily  is  one  authorized  to 
use  the  streets  of  a  city  or  town  under  a  charter  from  the  munic- 
ipality, yet  if  it  assumes  in  its  articles  the  further  power  to  own 
and  operate  other  railways,  and  reserves  the  right  to  designate  the 
power  by  which  they  shall  be  operated,  it  becomes  a  railway  cor- 
poration in  the  broad  sense  of  the  term,  and  may  determine  the 
motive  power  to  be  used  in  operating  its  cars. 

Eminent  domain:    notice  of  condemnation:     sufficiency.    Notice  to 

4  th6  sheriff  to  condemn  a  right  of  way  for  a  suburban  and  interurban 
line,  is  broad  enough  to  confer  the  right  upon  the  company  to  oper- 
ate its  cars  by  steam;  as  suburban  does  not  necessarily  mean  a 
railway  operated  otherwise  than  by  steam. 

Appeal  from  Pottawattamie  District  Court. — Hon.  O.  D. 

Wheei^er,  Judge. 
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Saturday,  December  14,  1912. 

Condemnation  proceeding  instituted  to  obtain  right  of 
way  for  defendant's  railroad  over  the  land  of  plaintiff.  Prom 
the  assessment  of  damages,  defendant  appeals. — Affirmed. 

Tinely  &  Mitchell,  for  appellant. 

J.  J.  Stewart,  for  appellee. 

Weaver,  J. — The  plaintiff  owns  a  farm  of  three  hundred 
acres  outside  of  the  city  of  Council  Bluffs,  Iowa.  The  body  of 
the  farm  is  upon  the  low  lying  land  which  borders  the  Missouri 
river,  but  one  corner  or  portion  thereof  rises  to  a  higher  level, 
and  at  this  point  it  has  a  frontage  of  one  hundred  and  eighty 
feet  upon  the  public  highway.  Owing  to  the  topography  of 
these  lands,  the  more  elevated  portion  of  which  we  have  just 
spoken  constitutes  the  most  favorable  and  desirable  site  for 
plaintiff's  buildings  and  improvements.  At  this  place  he  has 
constructed  a  large  and  valuable  house,  and  made  many  other 
improvements  in  harmony  therewith.  The  house  stands  at  a 
distance  of  about  one  hundred  feet  from  the  highway.  De- 
fendant has  located  and  condemned  for  its  right  of  way  a 
strip  of  land  along  this  highway,  and  between  it  and  the  plain- 
tiff's buildings,  thus  appropriating  some  thirty  feet  of  his 
dooryard,  and  making  it  impossible  for  him  to  reach  the  pub- 
lic road  except  by  crossing  the  railway  track.  The  jury  as- 
sessed his  damages  at  $2,983.50.  Defendant  does  not  deny  its 
liability  for  the  damages  thus  occasioned,  but  contends  that 
the  amount  is  excessive.  This  result  it  is  argued  was  made 
possible  by  error  in  the  court's  charge  to  the  jury. 

Many  assignments  of  error  are  stated  in  appellant's 
brief,  but  as,  generally  speaking,  each  and  all  are  ultimately 

made  to  depend  upon  the  soundness  or  un- 
1.  bminbnt  do-      soundness  of  the  proposition  laid  down  by  the 

HAiH :  dam-  r     r  ^ 

^ve  ^Zir '  *™^  <^omt  in  the  thirteenth  paragraph  of  its 

charge  to  the  jury,  we  proceed  at  once  to  a 
consideration  of  that  question.    The  instruction  reads  as  fol- 
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lowB:  "The  defendant  has  condemned  the  strip  in  question 
for  use  for  suburban  and  interurban  railway  purposes,  but, 
under  the  law  as  applied  to  the  facts  in  this  case,  the  defend- 
ant would  have  the  right  to  use  other  power  than  electric 
power  ill  the  operation  of  said  line  of  railway  and  would  have 
the  right  to  use  steam  as  a  motive  power,  or,  in  other  words, 
a  locomotive,  over  said  line ;  and  in  determining  such  damage 
you  may  consider  that  at  the  time  of  such  condemnation  the 
defendant  had  the  right  to  use  steam  as  a  motive  power  to 
propel  its  cars  over  said  line,  and  might,  if  it  desired,  use 
steam  in  the  operation  of  said  line."  It  is  the  contention  of 
the  appeUant  that,  under  the  statute  as  well  as  by  the  limita- 
tions  contained  in  its  articles  of  incorporation,  the  company 
in  this  case  cannot  lawfully  operate  its  railway  by  steam 
power,  and  that  the  instruction  to  the  contrary  in  the  quoted 
paragraph  constituted  error  for  which  a  reversal  and  new 
trial  should   be  ordered. 

By  its  articles  of  incorporation  the  defendant  company 
declares  its  nature  and  the  purposes  of  its  organization  to 
be  among  other  things,  'Ho  purchase,  acquire,  lease,  construct, 
maintain,  and  operate  a  street  railway  throughout,  over, 
along,  and  upon  the  streets,  avenues,  and  alleys  of  the  city  of 
Council  Bluffs,  Iowa;  also  from  the  city  of  Council  Bluffs  to 
Lake  Manawa^  a  lake  lying  south  of  said  city,  and  to  and 
from  such  points  within  and  in  the  vicinity  of  and  suburban 
to  said  city  of  Council  Bluffs  as  may  be  determined  upon, 
whether  the  same  shall  be  upon  streets,  avenues,  alleys,  or 
highways,  or  upon  rights  of  way  acquired  by  purchase  or  in 
the  exercise  of  the  right  of  eminent  domain  or  otherwise ;  also 
to  purchase,  acquire,  lease,  construct,  maintain,  and  operate 
a  street  railway  throughout,  over,  along,  and  upon  the  streets, 
avenues,  and  alleys  of  the  city  of  Omaha,  Neb.,  the  suburban 
districts  known  as  East  Omaha,  Neb.,  and  East  Omaha,  Iowa ; 
also  between  any  of  the  cities  and  districts  herein  named,  and 
to  and  from  such  points  within  and  in  the  vicinity  of  and 
suburban  to  said  cities  and  districts,  and  in  the  operation  of 
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all  such  street  railways  to  use  and  employ  therein  horsepower 
and  electricity  or  such  other  power  or  motor  as  may  now  or 
hereafter  prove  practicable  or  desirable,  and,  for  the  purpose 
of  owning,  leasing,  constructing,  maintaining,  and  operating 
such  street  railway,  may  purchase,  lease,  or  acquire  any  and 
all  necessary  or  desirable  real  and  personal  property  privi- 
leges, franchise,  grants,  leases,  and  rights  of  way,  and  make, 
execute,  and  enjoy  any  contract  or  lease  for  right  of  way  over 
the  line  or  lines  of  any  other  street  railway  company ;  also  in 
the  operation  of  its  street  railway  and  all  lines  thereof  to  use 
and  employ  the  same  for  the  carrying  of  passengers,  freight, 
express,  and  United  States  mail  for  hire."  Other  paragraphs 
avow  the  further  purpose  to  be  the  acquirement  of  various 
kinds  of  property  and  the  carrying  on  of  various  enterprises 
and  lines  of  business,  the  particulars  of  which  are  not  impor- 
tant in  this  connection.  Th^  notice  given  by  the  company  to 
the  sheriff  for  the  appointment  of  a  jury  to  assess  plaintiff's 
damages  in  this  proceeding  describes  the  corporation  as  being 
empowered  to  construct  and  operate  street  railways,  inter- 
urban  railways^  and  suburban  railways,  and  states  that  it  has 
located  its  suburban  and  interurban  line  of  railway  across  the 
land  of  the  plaintiff. 

Under  our  statutes,  any  number  of  persons  may  unite  to 
form  a  corporation  for  carrying  on  any  lawful  business  (Code, 

section  1607).  When  organized  with  author- 
^-  ?f^^^>f*§iL.  ity  to  construct  or  operate  a  railway,  it  may 
^^'  exercise  the  powers  of  eminent  domain  for  the 

purpose  of  acquiring  its  necessary  right  of  way  (Code  section 
1995).  A  right  of  way  thus  acquired  is  assumed  to  be  per- 
petual so  long  at  least  as  it  is  occupied  and  used  for  railroad 
purposes.  HoUingsworth  v.  Railway  Co,,  63  Iowa,  443 ;  Hes- 
kett  V.  Railway  Co,,  61  Iowa,  467. 

In  assessing  damages  in  favor  of  the  landowner,  the  jury 
may  take  into  coiisideration  any  and  all  uses  which  the  com- 
pany may  rightfully  make  of  the  land  which  it  condemns,  or 
of  the  tracks  laid  thereon,  and  the  injury,  annoyance,  danger, 
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and  inconvenience,  if  any,  necessarily  resulting  to  the  use, 
enjoyment,  and  value  of  the  entire  tract  from  which  such  right 
of  way  has  been  taken.  Henry  v.  Railroad  Co.,  2  Iowa,  288 ; 
SmaU  v.  Railroad  Co.,  50  Iowa,  338 ;  Clayton  v.  Railroad  Co., 
67  Iowa,  238.  The  construction  of  street  railways — ^thafl  is, 
of  railways  laid  upon  and  along  the  streets  and  highways  of 
a  city  for  purposes  of  local  traflSc  and  travel — is  subject  to  the 
authorization  and  control  of  the  municipalities  in  which  they 
operate.  Code,  section  767.  An  interurban  railway  is  defined 
by  statute  as  a  railway  operated  by  other  power  than  steam, 
and  extending  beyond  the  corporate  limits  of  a  city  or  town 
to  another  city  or  town.  Code  Supp.  section  2033a.  An  inter- 
urban railway  company  may  lay  its  track  along  and  upon  any 
public  road  of  one  hundred  feet  or  more  in  width,  and  under 
certain  restrictions  may  occupy  other  roads  of  not  less  than 
sixty  feet  in  width.  Code  Supp.  lection  2026.  Now,  the  dis- 
tinction or  peculiar  privilege  given  to  an  interurban  railway 
IS  this  right  under  certain  conditions  to  occupy  and  use  the 
public  roads  as  a  right  of  way,  and  it  is  doubtless  due  to  this 
fact  that  such  railway  is  required  to  use  some  motive  power 
other  than  steam. 

If,  therefore,  in  its  organization  the  appellant  herein  had 
seen  fit  to  incorporate  with  articles  limiting  its  activities  to  the 
acquirement,  construction,  and  operation  of  an  interurban 
railway  under  the  statute — ^that  is,  a  railway  operated  by 
power  other  than  steam — its  assignment  of  error  upon  the 
thirteenth  instruction  to  the  jury  would  have  to  be  sustained, 
and  a  new  trial  ordered.  But  its  authority  is  not  thus  limited. 
Under  the  statutes  governing  the  creation  of  corporation,  it 
was  entirely  competent  for  the  promoters  of  this  enterprise 
to  make  the  declared  purpose  of  their  organization  broad 
enough  to  enable  it  to  own  and  operate  both  interurban  and 
other  railways,  apd  this  we  think  is  what  they  did.  The 
nature  of  the  corporation  and  the  extent  of  its  authority  is 
neither  defined  nor  limited  by  the  name  which  it  assumes,  but 
by  the  power  and  authority  with  which  it  is  clothed  and  the 


142  Lewis  v.  Railway  Company.  [158  Iowa 

business  which  it  proposes  to  transact.  So  far  as  name  is  con- 
cerned, appellant  does  not  profess  to  be  a  mere  intemrban 
railway  company.  It  assumes  the  appellation  of  a  ''suburban 
railway  company/'  which  is  by  no  means  necessarily  the  same 
thing.  We  have  no  suburban  railways  as  a  matter  of  statutory 
classification  or  definition. 

In  the  body  of  its  articles,  the  company  speaks  of  its 
purpose  to  acquire  or  construct  and  operate  street  railways, 
8    samb  :  rail-        ^^^  ^^^®  again  the  name  is  not  controlling. 
SonVseope*'  Properly  speaking,  street  railways  under 

of  power.  ^^j.  statute  are  only  such  as  are  authorized  to 

occupy  and  use  the  streets  of  a  city  or  town  under  fran- 
chise from  the  municipality.  If,  however,  a  corporation 
organized  primarily  to  own  and  operate  a  street  railway 
assumes  in  its  articles  the  further  power  to  own  and  operate 
other  railways,  and  reserves  to  itself  the  right  to  designate 
the  power  by  which  they  shall  be  operated,  we  can  see  no  good 
reason  why  in  its  management  of  such  enterprises  it  is  not  a 
railway  corporation  in  the  broad  sense  of  the  term,  and  may 
not  exercise  the  discretion  which  such  corporations  generally 
possess  in  choosing  the  motive  power  to, be  used  in  operating 
its  cars.  Turning  to  the  appellant's  articles  of  incorporation, 
we  find  that  it  does  not  limit  the  scope  of  its  railway  business 
to  the  city  of  Council  Bluffs,  which  alone  could  give  it  the 
right  to  occupy  the  city  streets,  but  makes  it  to  include  the 
construction,  maintenance,  and  operation  of  lines  ''from  the 
city  of  Lake  Manawa  as  well  as  to  and  from  such  points  iviikin 
atid  in  the  vicinity  of  and  stiburban  to  said  city  as  may  be 
determined  upon  whether  the  same  shall  be  upon  streets,  ave- 
nues, alleys  or  highways,  or  upon  rights  of  way  acquired  by 
purchase  or  in  the  exercise  of  the  right  of  eminent  domain  or 
otherwise.**  It  further  provides  for  lines  to  Omaha  and  East 
Omaha,  Neb.,  and  between  these  cities  or  districts  and  other 
points  within  and  in  the  vicinity  of  and  suburban  thereto. 
Power  is  also  expressly  preserved  in  the  operation  of  the  rail- 
ways so  provided  for  to  use  and  employ  "horse  power  and 
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electricity  or  such  other  power  or  motor  as  may  now  or  here- 
after prove  practicable  or  desirable."  Now,  while  appellant 
could  not  lawfully  use  steam  power  in  operating  its  street 
railways  in  the  city  of  Council  Bluffs,  and  could  not  lawfully 
assume  to  operate  by  steam  power  an  interurban  railway  along 
the  public  roads  outside  of  the  city,  there  is  still,  as  we  view 
it,  ample  reserve  power  provided  for  in  the  articles  of  incor- 
poration in  the  exercise  of  which  it  may  by  condemnation  or 
purchase  acquire  a  right  of  way  between  Council  Bluffs  and 
other  cities  and  towns  in  that  vicinity  or  suburban  thereto, 
and  on  such  right  of  way  build  an  ordinary  railroad,  and 
operate  the  same  in  the  ordinary  manner.  There  is  no  statute 
which  requires  all  railroads  between  cities  and  towns  situated 
in  the  same  general  vicinity  to  be  built  or  operated  as  interur- 
ban lines.  Such  roads  may  be  of  the  interurban  variety  or  of 
the  ordinary  type.  If  a  corporatidn  be  organized  with  charter 
or  articles  sufficiently  broad  and  general  in  terms,  it  may  build 
lines  of  either  character,  and,  having  once  constructed  a  road 
on  one  plan,  there  is  nothing  to  prevent  its  abandonment  for 
the  other  plan.  True,  if  not  operated  as  an  interurban  line,  it 
could  not  lawfully  occupy  the  highways,  but,  if  such  objec- 
tion should  arise,  the  corporation  still  has  recourse  to  its  right 
of  eminent  domain,  by  which  it  could  acquire  a  right* of  way 
outside  of  the  highways,  as  it  has  done  in  the  case  at  bar.  The 
farm  property  in  question  and  the  railway  line  at  this  point 
lie  wholly  outside  of  the  city  and  for  the  purpose  of  this  case 
the  railway  is  not  in  any  proper  sense  of  the  word  a  street 
railway,  and,  as  we  have  already  seen,  its  articles  of  incor- 
poration do  not  restrict  the  authority  or  power  of  the  corpora- 
tion to  make  use  of  this  road  either  as  an  interurban  or  ordi- 
nary railway.  There  was  therefore  no  error  in  instructing 
the  jury  that  the  right  of  way  condemned  across  the  plaintiff's 
land  was  subject  to  use  for  the  operation  of  a  railway  operated 
by  steam  power. 

If  we  understand  counsel,  it  is  further  argued  that. 
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although  the  corporation  may  have  had  the  legal  right  to  con- 
demn the  right  of  way  for  the  use  of  an  ordi- 
MAiN  f'lwuce      nary  railway,  yet  defendant  in  notifying  the 

of  condemna-         ,       .«.  .  ,,  .  -       .1  •     1      u 

tion :  Buffi-         sherift  to  call  out  a  jury  for  the  appraisal  of 

clency.  , 

damages  limited  its  demand  to  a  right  of  way 
for  an  interurban  road,  and  could  not  lawfully  thereafter 
operate  steam  propelled  cars  or  trains  thereon  without  a  new 
condemnation.  Assuming,  without  deciding,  that  the  corpor- 
ation would  be  found  by  such  limitation  if  clearly  expressed 
in  the  notice,  we  have  to  say  that  this  notice  would  not  call 
for  an  application  of  the  alleged  rule.  The  statement  there 
is  that  defendant  desires  the  right  of  way  for  its  '^  suburban 
and  interurban"  line.  We  have  already  said  that  a  suburban 
road  need  not  necessarily  mean  one  that  is  operated  by  power 
other  than  steam.  Indeed,  it  is  a  matter  of  common  observa- 
tion by  all  who  visit  the  great  cities  of  the  land  that  suburban 
roads  and  suburban  trains  are  very  often,  if  not  very  gener- 
ally, operated  by  steam  power.  Under  the  proceedings  herein, 
we  are  disposed  to  hold  that  defendant  by  said  condemnation 
acquired  the  right  to  use  the  track  for  any  and  all  purposes 
authorized  by  the  statute,  or  by  its  articles  of  incorporation. 
There  is  no  reversible  error  in  the  record,  and  the  judg- 
ment below  is  Affirmed. 


B.  G.  CuTHBEBTSON,  Geobge  W.  Bowen  and  B.  I.  Salinger, 
Appellants,  v.  First  National  Bank  op  Carroll,  Iowa, 
and  I.  W.  Fowler,  Receiver. 

AlMolnte  deed  as  a  mortgage:  amount  secured:  evidence.  In  this 
1  action  to  have  a  deed  declared  a  mortgage  securing  a  certain  Bnm 
and  no  more,  the  evidence  is  reviewed  and  it  is  held;  that  the  de- 
fendant bank  held  the  deed  to  the  land  as  security  for  the  payment 
by  it  of  certain  judgments  against  plaintiff,  as  well  as  other  in- 
debtedness evidenced  by  certain  notes,  and  that  the  bank  had  not 
been  reimbursed,  although  the  judgments  were  apparently  dis- 
charged of  record;  the  discharge  having  been  for  tiie  purpose  of 


I 
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allowing  plaintiif  to  make  a  loan  on  the  land,  and  not  as  evidence 
of  payment  in  fact. 

NagotlaUe  instammeiita:    coNsmKaATiON.    Where  notes  were  given  for 
2    a  debt  then  due,  an  agreement  that  they  should  also  cover  a  prior 
and  distinct  indebtedness  was  invalid,  because  without  considera- 
tion. 

Appeal  from  Carroll  District  Court. — ^Hon.  F.  M.  Powers, 

Judge. 

Saturday,  December  14,  1912. 

The  facts  are  stated  in  the  opinion. — Affirmed. 
B,  I.  Salinger  and  L.  H.  Salinger,  for  appellants. 
Lee  &  Robb,  for  appellees. 

•  Sherwin,  J. — This  action  was  brought  in  equity  to  have 
a  deed  declared  a  mortgage  securing  a  certain  amount  and 
no  more.  The  plaintiffs  allege  that  they  are  the  owners  of 
certain  lands,  the  title  to  which  stands  in  the  name  of  the 
defendant  bank.  The  plaintiff  £.  G.  Cuthbertson  is  the 
wife  of  D.  W.  Cuthbertson,  and  petition  further  alleged: 

That  for  many  years  immediately  preceding  the  4th  day 
of  January,  1908,  there  was  a  long  course  of  dealings  between 
said  bank  and  the  plaintiff  and  her  husband.  Said  dealings 
included  deposits  made  by  plaintiff  and  her  husband  in  said 
bank  and  loans  made  by  the  bank  to  them.  In  the  course 
of  such  dealings,  the  bank  purchased  for  this  plaintiff  and 
her  husband  certain  judgments  rendered  against  them  in 
this  court,  which  judgments  were  liens  upon  the  land  in 
controversy  here;  the  purchase  of  such  judgments  being, 
with  the  exception  hereafter  to  be  stated,  done  by  taking  an 
assignment  of  such  judgments  to  said  bank  or  to  its  said 
president  for  it;  that  the  price  paid  for  purchasing  such 
judgments  was  at  times  paid  by  the  said  deposits  of  plain- 
tiff  and  her  husband,  and  at  other  times  by  loans  made  to 
Vol.  158  Ia.— 10 


146  CuTHBERTsoN  V.  Bank.  [158  lowa 

plaintiff  and  her  husband  by  said  bank;  that,  the  method 
of  purchase  to  the  contrary  notwithstanding,  the  said  judg- 
ments, with  the  exception  hereafter  to  be  stated,  were  in  truth 
and  in  fact  bought  as  a  method  of  satisfying  the  same ;  and 
that  the  purchase  price  paid  for  such  judgments  was  either 
paid  for  by  said  deposits  or  became  the  debt  of  plaintiff  and 
her  husband  to  said  bank,  and  that  the  lien  of  said  respective 
judgments,  with  the  exceptions  stated,  was  thus  extinguished. 

It  was  further  alleged  that  among  the  judgments  ren- 
dered against  said  plaintiff  and  her  husband  was  one  in 
favor  of  the  Rochester  Loan  &  Banking  Company.  That  a 
sale  of  the  land  in  controversy  was  had  thereunder,  and  that 
the  land  was  bid  in  by  one  Graham  for  the  sum  of  $2,882.69 
under  an  agreement  between  the  defendant  bank,  the  plain- 
tiff and  her  husband,  and  Graham  that  the  bank  should  fur- 
nish the  money  for  such  purchase  as  an  advancement  to  the 
plaintiff  and  her  husband,  and  that  Graham  should  bid  in 
the  land,  take  a  sheriff's  deed  thereto,  and  thereafter  deed 
the  same  to  the  bank,  which  agreement  was  carried  out. 

Plaintiffs  further  alleged  in  their  petition  as  follows: 

The  said  sheriff's  deed  was  given  and  taken  and  said 
deed  from  Graham  to  said  bank  was  given  and  taken  under 
an  oral  agreement  between  plaintiff  and  her  husband  and 
said  bank  and  Graham  that  said  deeds  and  each  of  them 
should  operate  only  as  security  for  what  plaintiff  and  her 
husband  were  then  or  thereafter  to  be  indebted  to  said  bank,^ 
and  neither  of  said  deeds  was  given  or  taken  with  intent  to 
divest  plaintiff  of  title  in  said  realty;  and,  with  reference 
to  the  making  of  each  deed  referred  to  in  this  substituted 
petition,  it  was  orally  agreed  by  and  between  plaintiff  and 
her  husband,  said  bank,  and  whosoever  was  grantor  or  grantee 
in  any  of  said  deeds,  that  each  and  all  of  said  deeds  should 
in  no  wise  operate  to  divest  the  title  of  this  plaintiff  in  said 
realty,  and  that  said  deeds  and  each  of  them  should  operate 
only  to  secure  to  said  bank  whatever  was  or  might  be  owing 
it  by  plaintiff  and  her  husband.  That  on  or  about  Decem- 
ber 27,  1907,  the  said  bank  claimed  that  plaintiff  and  her 
husband  were  indebted  to  it  in  some  $15^000  as  a  general 
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balance  due  above  deposits  laade  by  plaintiff  and  her  hus- 
band; said  sum  including  all  advances  tlieretofore  made  by 
said  bank  for  plaintiff  and  her  husband,  including  what  had 
been  paid  to  obtain  the  said  assignments  of  said  judgments, 
and  the  sum  furnished  to  Graham  wherewith  to  pay  for  his 
said  bid,  and  including  the  interest  due  for  carrying  such 
advances.  At  this  time  there  was  outstanding  upon  said 
land  a  mortgage  to  one  G.  W.  Wattles,  amounting  to  some 
$15,000,  which  said  mortgage  it  became  necessary  to  pay. 
Whereupon  said  bank,  through  said  Culbertson,  stated  to 
plaintiff  and  her  husband  that  the  bank  desired  to  avoid 
the  appearance  of  being  a  borrower,  and  wished  the  said 
mortgage  to  be  paid  by  a  new  loan,  made  in. the  name  of 
some  one  other  than  said  bank.  At  the  same  time  the  said 
Culbertson  asked  of  plaintiff  and  her  husband  to  increase 
said  loan  by  approximately  $5,000,  which  excess  should  be 
used  by  the  bank  to  meet  pressing  obligations,  and  which 
excess  should  be  credited  on  whatsoever  was  owing  the  bank 
on  account  of  the  said  advances.  The  said  Culbertson  also 
stated  to  plaintiff  and  her  husband  that,  if  plaintiff  retook 
title  for  the  purpose  of  making  said  renewal  loan,  it  might 
jeopardize  the  security  given  the  bank  by  the  conveyance 
to  it  from  Graham.  Thereupon,  at  the  solicitation  of  said 
Culbertson,  plaintiff  permitted  one  William  Cuthbertson,  her 
son,  to  take  the  deed  from  said  bank  and  to  place  a  mort- 
gage upon  said  land  while  apparent  title  was  in  him  in  an 
amount  sufficient  to  pay  the  Wattles  mortgage,  and  approxi- 
mately $5,000.  On  the  day  the  transfer  so  consented  to  was 
made  to  William  Cuthbertson,  to  wit,  December  27,  1907, 
the  said  William  Cuthbertson  and  wife  made  two  mortgages 
aggregating  $20,000  to  said  Wattles.  And,  on  the  same  day 
still,  the  said  William  Cuthbertson  and  his  wife  deeded  back 
to  said  bank  the  land  in  controversy  herein,  and  said  excess 
or  addition  to  the  said  $15,000  mortgage  was  delivered  to 
said  bank  to  be  a  credit  on  said  account  of  plaintiff  and  her 
husband.  That  on  the  4th  day  of  January,  1908,  there  was 
a  complete  oral  settlement  of  all  matters  then  outstanding 
between  the  defendant  bank  and  plaintiff  and  her  husband, 
in  pursuance  of  which  settlement  the  plaintiff  and  her  hus- 
band delivered  to  said  bank  their  certain  promissory  notes 
for  $15,000,  more  particularly  described  in  the  prayer  herein, 
in  full  satisfaction  of  all  matters  between  them,  which  said 
notes  were  accepted  by  said  bank  in  full  satisfaction  and 
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pajment  of  any  and  all  debts  then  claimed  to  be  dae  said 
bank  from  plaintiff  or  her  husband.  That^  as  a  part  of  said 
settlement,  it  was  orally  agreed  that  the  deed  from  William 
Cuthbertson  and  wife  aforesaid  should  stand  as  security  for 
the  payment  of  said  agreed  balance  due  of  $15,000,  and  that 
plaintiff  avers  that  the  said  notes  represented,  and  do  rep- 
resent, all  due  from  plaintiff  or  her  husband,  or  either  of 
them,  to  said  bank. 

The  plaintiffs  prayed  that  the  deed  in  question  be  de- 
clared a  mortgage  to  secure  the  $15,000  represented  by  the 
notes  of  January  1,  1908,  and  that  the  bank  be  compelled  to 
satisfy  of  record  all  judgments  held  by  it  which  are  liens 
upon  the  premises.  In  its  answer  and  cross-petition  the 
defendant  admitted  that  E.  G.  Cuthbertson  and  her  hus- 
band, D,  W.  Cuthbertson,  were  the  owners  of  the  land  in 
controversy  prior  to  March  16,  1903,  and  that  it  was  con- 
veyed by  Qraham  to  the  bank  as  security  to  said  bank  for 
whatever  sum  the  plaintiff  £.  O.  Cuthbertson  and  her  hus- 
band were  then,  or  might  thereafter  become,  indebted  to 
said  bank.  It  was  alleged  that  the  sale  of  the  land  to  Gra- 
ham, under  the  judgment  in  favor  of  the  Rochester  Loan  & 
Banking  Company,  was  subject  to  other  existing  prior  liens 
on  said  land,  and  that,  after  the  bank  acquired  the  title 
thereto,  it  was  compelled,  in  order  to  protect  its  security,  to 
purchase  the  judgments  which  were  prior  liens  on  the  land. 
The  defendant  further  alleged  that  the  land  was  to  be  held 
as  security  for  the  sums  so  paid  in  addition  to  the  sum  of 
$15,000  represented  by  the  notes  of  January  1,  1908.  The 
bank  further  alleged  that  to  protect  its  security  it  was  com- 
pelled to  pay  interest  on  a  prior  mortgage  on  the  land,  and 
also  taxes  thereon.  The  alleged  settlement  was  denied.  On 
the  issues  thus  joined,  the  case  was  tried  to  a  referee,  who 
reported  his  findings  of  fact  and  conclusion  of  law  to  the  dis- 
trict court,  where  they  were  approved ;  the  court  finding  that 
the  Cuthbertsons  were  indebted  to  the  bank  in  the  sum  of 
$43,049.99,   including  interest   to  January   1,   1909.     This 
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amount  included  all  sums  due  the  bank.  The  plaintiffis 
appeal  There  is  no  question  as  to  the  amount  due  the  bank 
on  the  five  $3,000  notes  executed  to  the  bank  on  January  1, 
1908,  nor  as  to  the  amount  due  it  for  the  advancement  of 
$2,882.69,  to  enable  Graham  to  buy  in  the  land  at  the  sale 
under  the  Rochester  Loan  &  Banking  Company  judgment. 
No  serious  question  is  made  as  to  the  sum  due  the  bank  for 
interest  paid  on  the  Wattles  mortgage  of  $20,000,  which  was 
prior  to  the  mortgage  deed  held  by  the  bank,  nor  as  to  the 
amount  of  taxes  paid  by  the  bank  to  protect  its  security. 

The  real  controversy  in  this  case  Centers  around  two 
fact  questions:  First,  did  the  bank  furnish  the  money  to 
**  tm^Si\  procure  assignments  of  the  judgments  in 
tmoSnt^w^  question!  and,  second,  if  it  did,  was  there  a 
ca^:  evi-  satisfaction  of  the  bank's  claim  therefor  on 
the  1st  of  January,  1908,  when  the  five  $3,000  notes  were 
given  to  the  bankt  The  last  of  these  two  propositions  is  the 
more  serious  one  of  the  two.  The  dates  of  these  several  trans- 
actions are  material,  and,  at  the  risk  of  repetition,  we  set  them 
out  together.  The  judgments  involved  in  this  controversy, 
with  two  exceptions,  were  rendered  in  1898,  and  assignments 
thereof  were  made  to  the  bank  or  to  W.  L.  Culbertson  on 
dates  ranging  from  April  22,  1899,  to  January  31,  1903.  Of 
the  other  judgments,  one  was  rendered  in  June,  1899,  and 
the  other  in  December,  1907,  and  one  was  assigned  to  the 
bank  in  1902,  and  the  other  one  was  first  assigned  to  W.  L. 
Culbertson  and  later  to  the  bank  by  his  executrix.  The  title 
to  the  land  was  taken  by  Graham  and  by  the  bank  from 
him  in  1903.  As  we  understand  the  record,  the  original 
Wattles  mortgage  was  a  lien  prior  to  the  lien  of  any  of  these 
judgments,  and,  when  it  became  due,  it  was  necessary  to 
make  provision  for  its  payment,  and  this  was  done  in  Decem- 
ber, 1907,  under  agreement  as  follows :  The  bank  conveyed  to 
William  Cuthbertson,  a  son  of  the  plaintiff  E.  O.  Cuthbert- 
Bon,  and  he  executed  two  new  mortgages  to  Wattles  in  the 
aggregate  sum  of  $20,000,  and  on  the  same  day  deeded  the 
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land  back  to  the  bank.  It  was  January  1,  1908,  that  the  five 
$3,000  notes  were  given  to  the  bank.  The  judgments  that 
were  rendered '  against  the  Cuthbertsons  October  3,  1898, 
aggregating  nearly  $14,000,  were  satisfied  of  record  Decem- 
ber, 27, 1907,  by  the  bank  through  W.  L.  Culbertson,  its  presi- 
dent, and  by  W.  L.  Culbertson  individually.  This  was  on 
the  same  day  that  the  two  mortgages  on  the  land  were  given 
to  Wattles,  and  the  record  shows  that  satisfaction  of  the 
judgments  was  then  entered  for  the  purpose  of  enabling  the 
Cuthbertsons  to  make  this  new  loan.  We  have  given  the 
evidence  in  this  cade  very  careful  consideration,  and  we  are 
fully  satisfied  that  all  of  the  judgments  in  question  were 
taken  up  by  the  bank  with  its  own  money,  under  an  agree- 
ment with  the  Cuthbertsons,  husband  and  wife,  that  the 
bank  should  do  so  and  hold  the  land  as  security  therefor. 
Appellants  make  many  technical  objections  to  a  great  deal 
of  the  evidence  offered  by  appellees,  but  we  think  the  appel- 
lants' admissions  in  pleading  and  as  witnesses,  together  with 
other  evidence  of  appellees  which  is  clearly  competent  and 
entitled  to  weight,  establish,  without  serious  question,  the 
liability  of  the  Cuthbertsons,  in  the  first  instance,  for  the 
sum  so  advanced  by  the  bank.  The  assignment  of  these  judg- 
ments to  the  bank,  and  the  satisfaction  of  the  October,  1898, 
judgments  on  the  very  day  that  the  new  mortgages  to  Wat- 
tles were  executed  by  William  Cuthbertson  for  the  benefit 
of  his  parents,  is  in  itself  a  circumstance  of  great  weight,  and, 
together  with  the  other  facts  either  admitted  or  proven,  is 
very  nearly  conclusive  on  this  branch  of  the  case. 

As  we  have  before  indicated,  the  one  difficult  question  in 
this  case  is  whether  there  was  a  settlement  on  the  1st  of 
January,  1908,  which  included  the  money  paid  on  these 
judgments  by  the  bank.  It  is  undisputed  that  at  this  time 
the  bank  held  notes  of  the  Cuthbertsons  for  the  full  amount 
represented  by  the  five  $3,000  notes,  and  that  said  five  notes 
represented  renewals  simply  of  previous  notes.  And  it  is 
practically  undisputed  that  renewals  of  notes  and  actual 
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loans  had  been  made  from  time  to  time  from  1897.  The 
Cuthbertsons  did  not  attempt  to  show  that  any  of  the  money 
paid  by  the  bank  on  these  judgments  had  been  included  in 
any  particular  one  of  the  prior  notes  that  had  been  renewed 
from  time  to  time,  and  the  evidence  of  the  defendant  is 
practically  conclusive  that  no  part  of  such  money  could 
have  been  included  therein.  The  judgments  paid  by  the 
bank  aggregated  over  $20,000,  and  it  was  conceded  by  appel- 
lants that  there  was  other  large  indebtedness  to  the  bank 
during  the  years  covered  by  their  transactions.  The  conten- 
tion of  the  plaintff  E.  Q.  Cuthbertson  and  her  husband  is 
that,  when  the  five  $3,000  notes  were  given  to  W.  L.  Culbert- 
aon  for  the  bank,  he  was  asked  whether  they  included  judg- 
ments and  everything  else,  and  that  he  answered  '^Yes."  So 
far  as  the  plaintiffs'  evidence  goes,  that  was  all  there  was  to 
the  settlement  of  the  amount  due  on  account  of  the  judg- 
ments. It  is  not  satisfactory  in  itself.  It  is  improbable  that 
a  claim  of  over  $20,000  would  be  so  lightly  disposed  of,  or  so 
little  discussed,  and  we  are  united  in  the  conclusion  that 
there  was  never  a  settlement  of  the  judgments. 

Moreover,   if  such   an  agreement  as  appellants  claim 

had  been  made,  it  would  be  invalid  because 

"'  iNSTRCM^NTs:    without  consideration.     Marshal  v,  BuUardf 

114  Iowa,  462. 

The  bank  having  taken  assignments  of  these  judgments 
and  having  released  them  on  the  record  for  the  purpose  only 
of  enabling  the  appellants  to  make  the  Wattles  loan,  it  is 
manifest  that  it  is  entitled  to  the  interest  provided  for  in 
the  judgments,  and  this  was  allowed,  as  we  understand  the 
matter. 

No  issue  is  raised  in  the  pleadings  as  to  the  validity  of 
the  receivers'  appointment,  and  hence  no  such  question  is 
before  us.  An  amendment  to  the  abstract  shows  that  an 
affidavit  for  attorney's  fees  was  filed  by  appellees,  and  hence 
such  fee  was  properly  allowed.     The  judgment  is  affirmed. 
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Nicholas  Baoeth,  Appellant,  v.  John  Bolingeb, 

Administrator,  Appellee. 

OontractB:  mesobsu  The  oral  agreement  of  a  decedent  to  convej  cer- 
tain land  in  consideration  of  Bervices  rendered  is  merged  in  and 
satisfied  by  a  subsequent  conveyance  of  his  land  to  claimant,  even 
though  the  grantee  paid  full  consideration  under  the  written  con- 
tract. 

Appeal  from  Harrison  District  Court. — Hon.  0.  D.  Wheeleb, 

Judge. 

Satxtrdat,  December  14, 1912. 

This  is  a  claim  against  the  estate  of  a  decedent  for  labor 
and  service  under  an  alleged  agreement  for  compensation, 
'Ho  consist  of  not  less  than  forty  acres  of  land  in  Harrison 
county.'*  At  the  close  of  plaintiff's  evidence  the  trial  court 
directed  a  verdict  for  the  defendant.  Plaintiff  appeals. — 
Affirmed. 

0 

C.  W.  Kellogg,  for  appellant. 
Tinley  &  MitcheU,  for  appellee. 

Evans,  J. — The  plaintiff  was  the  stepson  of  the  decedent, 
Jacob  Rohner.  He  was  ten  years  old  at  the  time  of  his 
mother's  marriage  to  the  decedent  in  April,  1883.  H^.came 
into  the  family  with  his  mother,  and  so  continued  until  he 
had  attained  his  majority.  His  claim  as  filed  with  the  adHoin- 
istrator  was  stated  as  follows:  ''That  during  the  time  from 
April,  1883,  to  the  spring  of  1894,  the  deceased,  in  his  life- 
time, became  indebted  to  claimant  as  follows:    That  claimant 
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worked  for  deceased  on  his  farm  in  Harrisoa  connty  during 
those  yearSy  and  received  nothing  for  his  services.  That  the 
deceased  promised  orally  to  reimburse  claimant  by  leaving  him 
part  of  his  estate  at  the  time  of  his  decease,  the  said  estate 
to  be  left  to  consist  of  not  less  than  forty  acres  of  land  in 
Harrison  connty.  That  the  deceased  died  in  September,  1909, 
without  having  provided  for  claimant  as  above  agreed.  That 
there  is  due  claimant  from  the  said  estate  $4,000,  or  the  equiva- 
lent of  forty  acres  of  land,  with  interest  thereon  at  6  per  cent 
per  annum  from  the  4th  day  of  September. ' ' 

The  plaintiff  became  of  age  in  1894.  The  decedent  was 
a  farmer,  and  had  three  forty-acre  tracts  of  land  in  Harri- 
son connty,  situated,  respectively,  in  certain  sections  3,  4,  and 
33.  The  tracts  in  sections  4  and  33  were  contiguous.  The 
other  tract  was  separated  from  these  two.  One  of  the  tracts 
was  acquired  since  the  plaintiff  became  a  member  of  dece- 
dent's family;  the  other  two  being  owned  by  decedent  prior 
to  such  time.  The  record  does  not  disclose  which  tract  was 
last  acquired.  The  following  is  the  substance  of  the  testi- 
mony introduced  by  plaintiff  in  support  of  his  claim : 

Frank  Boehler  testified:  ''Well,  we  got  to  talking  about 
the  farm,  and  about  his  leaving  the  farm.  He  said  he  sold  it 
to  his  stepson.  Through  the  conversation  I  asked  him  what 
wages  he  ever  paid  to  his  stepson  before  he  sold  him  the  farm. 
He  says:  'He  never  had  any  stipulated  wages.  I  never  paid 
him  wages.'  He  said  he  never  paid  him  wages,  for  he  was  to 
give  him  some  land,  either  whenever  he  died  or  not.  I  can't 
remember  now  the  very  words  he  said;  that  is  the  sa3ring 
of  them.  That  is  the  substance  of  it.  He  said :  '  I  wish  that 
boy  would  get  married,  so  I  could  make  a  will;  but  I  won't 
make  no  will  so  long  as  he  ain't  married,  as  long  as  he  ain't 
got  any  children,  for  I  don't  want  any  of  the  property  to  go 
over  to  his  folka  Whenever  he  has  got  a  wife  and  children, 
I  will  know  what  I  have  got  to  do  then. '  He  said : '  I  told  Nick 
I  would  give  him  forty  acres  of  land,  the  forty  lying  upon  the 
MIL'"' 
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Wohlers  testified:  **A,  When  I  seen  Mr.  Bohner  down 
town,  he  told  me  that  Nick — ^he  was  there  the  day  before  in 
his  house — and  he  told  me  that  Nick  he  had  been  pretty  good 
on  the  farm^'and  he  wouldn't  beat  him,  and  that  he  was 
going  to  do  what  was  right,  and  Nick  he  knows  about  what 
he  gets.    What  he  got  out  of  him  was  for  his  mother." 

Mrs.  Wohlers  testified:  ''Well,  he  said  that  people  had 
told  him  that  he  did  not  have  to  give  Nick  anything,  and  he 
said  he  went  to  several  reliable  parties,  and  they  said  he  did 
not  have  to  give  Nick  anything ;  but  he  said  he  was  going  to 
do  what  was  right  by  Nick,  and  he  wouldn't  beat  him  out  of 
anything  for  the  sake  of  his  mother." 

It  is  manifest  from  the  foregoing  that  the  evidence  on 
behalf  of  the  plaintiff  was  very  slender  indeed.  Statements 
attributed  to  the  decedent  are  quite  consistent  with  the  absence 
of  obligation  on  his  part,  and  yet  with  the  desire  and  intent 
to  do  something  voluntarily.  If  it  can  be  said  that  the  evi- 
dence was  sufficient  to  go  to  the  jury  in  support  of  a  binding 
promise,  it  was  a  promise  to  give  to  him  forty  acres  of  his 
land.  The  importance  of  this  conclusion  appears  from  other 
features  of  the  evidence  not  quoted  above.  In  1899  the 
plaintiff  and  the  decedent  entered  into  a  written  contract 
whereby  the  decedent  agreed  to  convey  to  the  plaintiff  all 
his  land,  consisting  of  the  three  forty-acre  tracts,  and  whereby 
the  plaintiff  agreed  to  pay  the  decedent  in  installments  on 
long  time  the  sum  of  $3,200.  Later  in  1906  the  decedent 
executed  to  the  plaintiff  a  warranty  deed  of  all  such  land, 
and  the  plaintiff  executed  to  the  decedent  a  note  and  mortgage 
of  $2,165.  Other  notes  appear  also  to  have  been  executed, 
which  are  not  further  explained  in  the  record.  The  decedent 
died  in  1909.  It  is  manifest  that,  if  there  was  an  oral  agree- 
ment or  understanding  between  plaintiff  and  decedent  prior 
to  1899,  it  was  necessarily  merged  in  the  written  contract, 
which  included  the  very  subject-matter  of  the  alleged  oral 
contract. 

It  is  urged  on  behalf  of  the  plaintiff  that  there  was  no 
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breach  of  the  oral  contract  until  the  death  of  the  decedent, 
and  that  the  breach  occurred  by  the  failure  to  make  provision 
for  plaintiff  by  will.  It  is  also  urged  that  the  execution  of  the 
written  contract  and  conveyance  did  not  terminate  the  obliga- 
tion of  the  decedent  to  render  compensation  to  plaintiff  for 
his  services  during  his  minority.  It  is  also  urged  that  the 
decedent  recognized  his  oral  obligation  as  continuing  notwith- 
standing the  written  contract,  and  that  some  of  the  alleged 
admissions  above  quoted  occurred  after  the  execution  of  the 
written  contract.  We  do  not  think  the  testimony  will  fairly 
bear  this  argument.  The  decedent  may  have  intended  to  do 
more  for  the  plaintiff  than  he  did.  But  there  is  nothing  in 
the  conversations  quoted  to  indicate  that  he  had  bound  him- 
self to  do  so.  If  the  evidence  was  su£Scient  to  show  a  promise 
to  convey  forty  acres  of  land  in  compensation  for  the  work, 
such  promise  was  literally  fulfilled  by  the  conveyance  subse- 
quently made.  It  was  none  the  less  fulfilled  because  other 
transactions  between  the  same  parties  were  added  to  it.  If  the 
oral  contract  was  binding,  the  subsequent  written  contract  was 
clearly  so. 

It  is  urged  in  argument  by  appellant  that  the  plaintiff 
paid  full  value  under  the  written  contract.  It  does  not  appear 
from  the  record  whether  this  be  so  or  not.  If  it  were  so,  it 
would  hardly  aid  the  plaintiff.  If  the  oral  contract  was 
originally  binding  upon  the  decedent,  the  subsequent  written 
contract  was  thereafter  equally  binding  upon  the  plaintiff. 
The  appellant  urges  that  his  claim  is  not  for  forty  acres  of 
land,  but  for  compensation  for  his  work,  and  that  the  evidence 
shows  that  the  decedent  intended  to  compensate  him.  But, 
if  plaintiff's  evidence  proves  anything,  it  proves  that  the  form 
of  compensation  was  specified.  From  the  nature  of  the  case 
it  could  not  have  been  ignored  or  lost  sight  of  when  the 
parties  entered  into  the  written  contract.  If  the  oral  con- 
tract was  sufficient  to  confer  upon  the  plaintiff  an  equitable 
interest  in  any  part  of  the  decedent's  land,  then  the  convey- 
ance to  plaintiff  by  decedent  by  warranty  deed  of  all  his  land 
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waa  a  merger  of  e8tate&  This  legal  proposition  is  not  disputed. 
See  Archer  v.  Jacobs,  125  Iowa,  468 ;  James  v.  Newman,  147 
Iowa,  574.  The  decedent  could  never  thereafter  convey  to 
him  any  greater  interest  in  any  of  such  land  than  was  con- 
veyed to  him  by  the  warranty  deed 

We  think  the  trial  court  properly  directed  the  verdict, 
and  such  order  is  accordingly  Affirmed. 


Minnie  M.  Baker  v.  Blanche  A.  Clov^ser,  et  al.,  and 
Leandeb  W.  Cauioon,  et  al.,  Appellants. 

Descent  of  property:    inheritance  fboic  iiDOPTED  child:    statutes. 

1  Under  the  general  inheritance  statutes  the  heirs  of  an  adopting 
parent,  upon  the  death  of  an  adopted  child  unmarried  and  with- 
out issue,  would  not  inherit  the  property  of  such  child,  but  the  same 
would  pass  to  the  natural  parents  of  the  child.  And  even  though 
by  a  recent  statute,  attempting  to  fix  the  relation  between  adopting 
parent  and  adopted  child,  and  in  effect  a  modification  to  some  ex- 
tent of  the  inheritance  law,  it  should  be  held  that  an  adopting  par- 
ent may  inherit  from  the  adopted  child,  it  does  not  provide  that  the 
heirs  of  such  parent  are  heirs  of  such  child;  and  the  exception  to 
the  general  statute  will  be  strictly  construed  and  given  effect  only 
to  the  extent  of  its  positive  provisions. 

Oo-tenants:   ouster.    A  co-tenant  in  possession,  basing  his  claim  to  the 

2  entire  property  solely  upon  improvements  made  upon  the  property, 
cannot  invoke  the  statute  of  limitations  against  another  co-tenant 
who  did  not  know  that  the  improvements  were  made  under  a  hostile 
claim. 

Sherwin  and  Evans,  JJ.,  dissenting. 

Appeal  from  Page  District  Court. — Hon.  A.  B.  Thornell^ 

Judge. 

Saturday,  December  14,  1912. 

In  an  action  for  partition  of  certain  real  property  between 
the  widow  and  heirs  of  W.  S.  Baker,  deceased,  who  was  alleged 
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to  hav€  died  seised  of  such  property,  the  court  was  asked  to 
decree  that  defendants  Leander  W.  Calhoon  and  his  wife, 
Polly  Calhoon,  had  no  interest  in  said  property.  By  way  of 
resiBtance  to  the  relief  thus  asked,  Leander  W.  Calhoon  alleged 
that  as  the  father  of  one  Hattie  Calhoon,  deceased,  who  died 
seised  of  an  interest  in  the  property  as^soheir  by  adoption  with 
W.  8.  Baker  of  David  P.  Baker,  father  of  said  W.  S.  Baker, 
he  acqnired  title  to  one-half  of  such  interest  in  the  prop- 
erty of  David  P.  Baker.  The  court  held  that  Leander  W. 
Calhoon  acquired  no  interest  in  the  property  through  his 
daughter,  Hattie  Calhoon,  by  reason  of  her  adoption  by  David 
P.  Baker,  and  from  such  decree,  Leander  W.  Calhoon  and  his 
wife,  Polly  Calhoon,  appeal. — Reversed. 

W.  E.  Oray  and  M.  W.  Frick,  for  appellants. 

*  JSr.  H.  Scott  audParslow  &  Peters,  for  appellee. 

McClain,  C.  J. — ^As  between  the  plaintiff  who  is  the 
widow  of  W.  S.  Baker,  and  the  defendants  (other  than  Leander 
W.  Calhoon  and  his  wife),  who  are  alleged  to  have  interests 
in  the  property  in  controversy  as  the  heirs  of  W.  S.  Baker, 
DO  issue  is  presented  on  this  record.  The  sole  question  for 
determination  is  whether  Leander  W.  Calhoon  has  an  interest 
therein,  growing  out  of  facts  which  will  now  be  stated  only 
80  far  as  they  are  necessary  to  show  what  the  issue  decided  by 
the  trial  court  really  was. 

In  1885,  David  P.  Baker  died  seised  of  the  land  in  con- 
troversy. Prior  to  his  death,  he  adopted  as  his  child,  by 
articles  properly  executed  and  filed,  one  Hattie  Calhoon, 
issue  of  a  marriage  between  his  daughter  Frances  and  the 
defendant  Leander  W.  Calhoon,  who  in  the  meantime  had 
been  divorced  from  his  wife,  Frances,  and  had  gone  to  another 
state  to  reside,  and  had  there  remarried.  David  P.  Baker 
left  surviving  him  five  children  and  also  his  adopted  child, 
Hattie  Calhoon,  and  it  is  agreed  that  this  adopted  child  be- 
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came  an  owner,  by  virtue  of  her  adoptive  relationship  to  the  de^ 
ceased^  of  an  one-sixth  interest  in  the  property  in  controversy. 
By  various  conveyances,  W.  S.  Baker,  one  of  the  children  of 
David  P.  Baker,  acquired  the  interests  of  his  natural  brothers 
and  sisters  and  died  seised  of  the  land  in  controversy,  sub- 
ject only  to  the  interest  therein,  if  any,  of  Leander  W.  Cal- 
hoon,  as  father  of  Hattie  Calhoon,  who  had  died  in  the  mean- 
time. The  mother  of  Hattie  Calhoon  also  survived  her  and 
is  still  living  (divorced,  as  already  indicated,  from  the  father) ; 
but  her  interest,  if  any,  in  the  estate  of  her  daughter,  has 
passed  to  W.  S.  Baker  by  conveyance.  The  plaintiff,  as  widow, 
and  the  other  defendants,  as  heirs  through  W.  S.  Baker,  now 
claim  the  property  under  W.  S.  Baker,  and  seek  to  quiet 
the  title  thereto  as  against  any  claim  of  Leander  W.  Calhoon, 
contending :  First,  that  said  Calhoon  acquired  no  interest  by 
reason  of  his  relationship  to  his  daughter  Hattie  Calhoon; 
and,  second,  that  if  any  interest  ever  passed  to  him  by  virtue 
of  such  relationship,  it  is  now  barred  by  the  adverse  posses- 
sion of  W.  S.  Baker  and  those  claiming  under  him. 

I.  The  first  question  presented  for  our  determination 
under  this  record  is  whether  on  the  death  of  Hattie  Calhoon, 
seised  of  an  one-sixth  interest  in  the  property  in  controversy 

by  virtue  of  her  adoption  by  David  P.  Baker, 

^  *  pR^o™»OT  Mn-     the  father  of  W.  S.  Baker,  under  whom  the 

adopted  child :    Other  parties  to  the  case  claim  title,  the  in- 
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terest  of  said  Hattie  Calhoon  passed  to  her 
natural  father  and  mother  in  equal  shares^  or  whether  it 
passed  to  the  other  heirs  of  David  P.  Baker,  her  adopted 
father.  Or,  to  state  the  question  more  concretely,  it  is  this: 
On  the  death  of  an  adopted  child,  dying  without  issue  and 
unmarried,  does  the  property  inherited  by  such  child  from 
the  adopting  parent,  who  has  in  the  meantime  died,  pass  to 
the  natural  parents  of  such  adopted  child  t 

By  the  statutory  provisions  in  this  state  regulating  the 
descent  of  real  property,  which  provisions  contain  no  specific 
reference  to  cases  of  adoption,  the  surviving  parents  of  one 
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who  dies  without  issue  and  unmarried  become  vested  in  equal 
shares  with  all  the  real  property  of  which  their  child  dies 
seised ;  and  Hattie  Calhoon  did,  in  fact,  died  seised  of  an  one- 
sixth  undivided  interest  in  the  property  in  controven^.  See 
section  2455  of  the  Code  of  1873,  which  was  in  force  at  the 
time  of  the  death  of  Hattie  Calhoon,  and  remains  unchanged 
in  effect  in  the  present  Code  as  section  3379.  Therefore, 
unless  the  statutory  provisions  with  reference  to  adoption 
prevent  this  result,  Leander  W.  Calhoon  is  vested  with  an 
one-half  undivided  interest  in  the  one-sixth  undivided  in- 
terest in  the  property  in  controversy  of  which  Hattie  Calhoon 
died  seised. 

The  statutory  provisions  as  to  adoption  which  were  in 
force  when  the  adoption  took  place,  and  at  the  death  of  Hattie 
Calhoon,  declared  that  any  person  competent  to  make  a  will 
might  adopt  the  child  of  another,  '' conferring  thereby  upon 
such  child  all  the  rights,  privileges,  and  responsibilities  which 
would  pertain  to  the  child  if  bom  to  the  person  adopting  in 
lawful  wedlock,"  and  that  upon  the  execution,  acknowledg- 
ment, and  filing  for  record  of  the  instrument  of  adoption, 
*Hhe  rights,  duties,  and  relations  between  the  parent  and 
child  by  adoption,  shall,  thereafter,  in  all  respects,  including 
the  right  of  inheritance,  be  the  same  that  exist  by  law  between 
parent  and  child  by  lawful  birth.''  See  Code  of  1873,  sections 
2307,  2310. 

Under  these  statutory  provisions,  this  court  expressly 
refused  to  decide,  in  Burger  v.  FrakeSy  67  Iowa,  460,  469, 
whether,  on  the  death  of  an  adopted  child,  the  adopting 
parents  surviving  became  the  heirs  of  such  child  under  the 
general  statutes  of  inheritance,  leaving  it  an  open  question 
whether  the  adopting  parents  or  the  natural  parents  inherit 
from  the  adopted  child  whom  they  survive.  In  Chehak  v. 
Battles,  133  Iowa,  107,  the  court  treated  the  question  of  the 
right  of  inheritance  from  the  adopted  child,  as  between  the 
surviving  foster  parents  and  natural  parents,  as  still  open, 
with  the  suggestion  that  the  authorities  in  other  states  are 
not  harmonious,  although  in  the  meantime  the  Code  of  1897 
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had  been  enacted,  in  section  3253  of  which  the  provisions  of 
section  2310  of  the  Code  of  1873  had  been  substantially  incor- 
poratedy  with  the  omission,  however,  of  any  express  reference 
to  the  right  of  inheritance.  It  is  {probable  that  the  omission 
of  specific  reference  to  rights  of  inheritance  as  between  the 
adopting  parent  and  the  adopted  child  indicated  no  intention 
to  modify  the  statutory  provision  as  it  previously  stood,  for 
the  Code  Commissioners  declare,  in  effect,  that  no  change 
in  the  law  was  intended.  See  Code  Commissioners'  Report, 
1896,  page  93. 

But  it  is  contended  for  appellants  that  there  has  been 
recently  a  legislative  interpretation  of  the  previously  existing 
statutory  law  on  this  subject  by  the  enactment,  in  1902,  of 
a  statute  amending  Code,  section  3253,  by  adding  the  pro- 
vision that,  as  between  the  adopting  parent  and  adopted  child, 
the  right  of  inheritance  from  each  other  shall  be  the  same  as 
between  natural  parent  and  child  (29  G.  A.,  c.  132),  and 
another  statute  providing  for  an  inheritance  on  the  part  of 
the  parents  by  adoption  in  accordance  with  the  general  statu- 
tory provision  regulating  inheritance  as  between  a  parent  and 
a  child  dying  Mrithout  issue,  with  the  added  provision  that, 
if  no  heirs  are  found  in  the  line  of  the  adopting  parents, 
the  property  of  the  deceased  shall  go  to  the  natural  parents, 
and,  in  case  they  have  died,  then  in  their  line  of  descent  (29 
G.  A.,  c.  136).  There  is  certainly  some  force  in  this  argu- 
ment. If,  under  the  existing  statutory  provisions,  the  prop- 
erty of  an  adopted  child  would  go  to  its  adopting  parents  or, 
in  case  they  were  already  deceased,  to  their  heirs  to  the  exclu- 
sion of  the  natural  parents  and  their  heirs,  then  there  waa  no 
occasion  for  the  additional  legislation  to  effect  the  purpose 
accomplished,  save  in  so  far  as  it  was  desired  to  provide  for 
an  inheritance  by  the  natural  parents  or  their  heirs  in  the 
event  that  no  heirs  in  the  line  by  adoption  were  found.  How- 
ever this  may  be,  the  fact  that  the  Legislature  saw  fit,  in  1902, 
to  expressly  provide  for  the  descent  of  the  property  of  the 
adopted  child  in  the  adopting  line,  does  not  constitute  a  legis- 
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lative  declaration  that  the  previous  statute  on  the  subject, 
which  by  its  terms  declared  only  the  relations  between  the 
adopting  parent  and  the  adopted  child,  had  that  effect.  It  is 
plainly  not  competent  for  the  Legislature  to  prescribe  or 
iodicate  the  construction  of  a  previous  statute  under  which 
rights  have  already  vested. 

In  the  absence,  therefore,  of  any  controlling  construc- 
tion as  to  the  statute  in  question  so  far  as  it  relates  to  the 
rights  of  the  heirs  of  David  P.  Baker  to  inherit  the  interest  in 
his  estate  which  passed  to  Hattie  Calhoon  by  virtue  of  her 
adoption,  we  look  to  the  decisions  in  other  states  relating  to  the 
construction  of  similar  statutes  so  far  as  they  bear  on  the 
question,  and  we  find  the  weight  of  authority  to  be  to  this 
effect:  That  the  general  statutes  of  inheritance  are  modified 
and  set  aside  by  statutes  regulating  the  effect  of  adoption  only 
80  far  as  there  is  some  specific  provision  in  the  statutes  for 
adoption  inconsistent  with  the  application,  in  such  cases,  of 
the  general  inheritance  statutes.  Beinders  v.  Koppelnuinn, 
68  Mo.  482  (30  Am.  Rep.  802) ;  Upson  v.  Noble,  35  Ohio  St. 
655;  Hole  v.  Bobbins,  53  Wis.  514  (10  N.  W.  617) ;  Bamhizel 
v.  FerreU,  47  Ind.  335 ;  Clarkson  v.  Hatton,  143  Mo.  47  (44 
S.  W.  761,  39  L.  R.  A.  748,  65  Am.  St.  Rep.  635) ;  Keegan  v. 
Oeraghiy,  101  111.  26;  White  v.  Dotter,  73  Ark.  130  (83  S.  W. 
1052). 

To  apply  such  a  rule  in  the  construction  of  our  own 
statutes  is  not  in  violation  of  the  requirement  of  our  Code 
(section  3446)  that  its  provisions  ''shall  be  liberally  construed 
with  a  view  to  promote  its  objects."  That  language  is  used 
only  to  negative  the  rule  of  the  common  law  that  statutes  in 
derogation  thereof  are  to  be  strictly  construed,  and  not  with 
reference  to  the  rule  of  construction  to  be  applied  in  determin- 
ing the  extent  of  a  statutory  exception  to  a  general  statutory 
provision.  Of  course,  the  exception  goes  no  further  than  the 
language  used  in  providing  for  it  will  fairly  warrant,  and  it 
must  be  presumed  that,  beyond  the  scope  of  the  exception  thus 
provided  for,  the  general  statutory  provision  shall  apply. 
Vou  158  lA.—ll 
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From  our  own  decisions  some  illustrations  pertinent  to 
the  general  subject-matter  may  be  gathered.  In  the  case  of 
Estate  of  Sunderland,  60  Iowa,  732,  it  was  held  that  under 
an  adoption  in  another  state  by  which,  under  the  statutes  of 
that  state,  the  adopted  child  became  entitled  to  inherit  from 
the  adopting  parents,  such  child  was  not  entitled  to  inherit 
through  such  adopting  parents  by  right  of  representation. 
And  in  Wagner  v.  Varner,  50  Iowa,  532,  we  held  that  a  child 
by  adoption  does  not  cease  to  be  the  child  of  the  natural 
parent  and  entitled  to  inherit  from  such  parent,  the  necessary 
implication  being  that  the  fact  of  adoption  does  not  deprive 
the  natural  parent  of  the  right  to  inherit  from  such  child. 
In  that  case  the  court  suggests  that  ''heirship  is  not  a  natural 
but  a  statutory  right,  arbitrary  and  general,  and  therefore 
exceptional  cases  of  apparent  hardship  or  inequality  must 
occasionally  occur." 

The  only  cases  cited  for  appellee  which  seem  to  run 
counter  to  the  weight  of  authority,  as  above  indicated,  are 
those  of  Humpkries  v.  Davis,  100  Ind.  274  (50  Am.  Bep. 
788),  and  Paul  v.  Davis,  100  Ind.  422,  in  which  it  is  held 
that  the  property  inherited  by  an  adopted  child  from  the 
adopting  parent  does  not,  on  the  dea.th  of  such  child,  pass 
to  its  natural  parents,  but  goes  to  the  persons  who  would  have 
inherited  it  had  the  adopted  child  been  the  natural  child  of 
the  adopting  parents.  That  is  to  say,  so  far  at  least  as 
property  inherited  from  the  adopted  parent  is  concerned,  the 
rules  of  inheritance  are  exactly  the  same  as  those  which  apply 
to  a  natural  child.  But  our  statute  does  not  so  provide,  and 
to  give  it  such  construction  would  be  pure  judicial  legislation. 
As  indicated  in  the  case  of  Estate  of  Sunderlafid,  supra,  the 
adopting  child  does  not  become  in  law  the  natural  child  of 
the  adopting  parent  for  all  purposes  unless  the  statute  so 
provides^  and  the  statute  cannot  be  enlarged  or  extended  in 
its  scope  beyond  the  legal  effect  of  the  language  used.  The 
theory  of  the  two  Indiana  cases,  last  above  cited,  is  that,  for 
the  purpose  of  effecting  natural  justice,  the  adopted  child 
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may  be  treated  as  having  a  different  status  with  reference  to 
property  inherited  from  the  adopting  parents  than  that  which 
attaches  to  it  with  reference  to  property  inherited  from  the 
natural  parents ;  for  the  court  apparently  realizes  the  absurdity 
of  holding  that  property  inherited  from  the  natural  parent 
(such  right  of  inheritance  continuing  to  exist  under  the  gen- 
eral statute  notwithstanding  the  provision^  of  the  statute  as 
to  adoption)  shall  go,  oa  the  death  of  the  child,  to  the  adopting 
parents  or  their  heirs,  rather  than  to  the  heirs  in  the  natural 
line.  The  Indiana  court  attempts  to  sustain  this  anomalous 
distinction  between  property  inherited  from  the  adopted 
parent  and  that  inherited  from  the  natural  parent  by  ref- 
erence to  rules  of  the  civil  law.  Without  discussing  the 
peculiar  relation  arising  by  adoption  under  the  civil  law,  it  is 
sufBcient  to  say  that  the  relation  arising  by  adoption  is  defined 
and  determined  by  our  own  statutes,  and  it  cannot  be  assumed 
that  the  Legislature  intended  that  they  should  be  construed 
in  accordance  with  civil  law  rules.  In  Beinders  v.  Koppel- 
mann,  supra,  the  Supreme  Court  of  Missouri  discusses  the 
civil  law  status  arising  by  adoption,  and  points  out  that  the 
statutes  of  that  sta<te,  quite  similar  in  their  general  provisions 
to  those  of  this  state,  describe  the  rights  arising  by  adoption 
as  quite  different  from  those  which  result  from  adoption  under 
the  civil  law. 

The  attempt  to  introduce  a  peculiar  rule  of  descent  for 
property  acquired  by  the  adopted  child  from  the  adopting 
parents  might  seem,  in  particular  cases,  to  be  more  in  accord- 
ance with  our  general  notions  of  natural  justice.  Such  rule 
would,  however,  not  only  be  without  statutory  authority,  but 
in  many  cases  would  unnecessarily  lead  to  the  greatest  con- 
fusion in  its  application.  Suppose  the  adopted  child  should 
for  many  years  outlive  its  adopting  parent  and  also  its  natural 
parent,  having  by  inheritance  derived  property  from  each, 
and  having  also  accumulated  property  of  its  own.  How  could 
any  court  undertake  to  determine  what  portion  of  the  estate 
finally  left  by  such  child  should  go  to  heirs  in  the  line  of  the 
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adopting  parent  and  what  portion  should  go  to  heirs  in  the 
natural  line  ?  Suffice  it  to  say  that  our  statutes  fix  a  general 
rule  of  inheritance,  and  that  the  statutory  provisions  as  to 
adoption  modify  that  general  rule  only  in  specific  respects. 
Even  if  we  should  hold  that  the  adopting  parent  is  by  statute 
the  heir  to  the  adopted  child  dying  without  issue  or  sur- 
viving  spouse,  still  we  would  find  no  authority  in  the  statute 
for  holding  that  the  heirs  of  the  adopting  parent  are  the 
heirs  of  the  deceased  adopted  child.  The  statute  in  its  broadest 
interpretation  only  attempts  to  fix  the  relation  between  the 
adopted  child  and  the  adopting  parent ;  it  does  not  attempt  to 
indicate  who  are  to  be  regarded  as  the  heirs  of  the  adopted 
child  if  the  adopting  parent  is  deceased.  Heirship,  under 
such  circumstances,  must  be  determined  from  the  general 
statutory  provisions  as  to  inheritance. 

II.  The  contention  for  appellees  that  W.  S.  Baker,  under 
whom  they  claim,  held  the  property  in  controversy  adversely 
to  any  right  of  appellants  derived  from  their  daughter  Hattie 
„    ^  Calhoon,  and  that  such  adverse  possession  has 

2 .  Co-tenants  :  '  '^ 

ouster.  continued  in  appellees  so  that  the  rights  of 

appellants  are  barred  by  the  statute  of  limitations,  is  not 
supported  by  the  record.  It  is  conceded  that,  when  W.  S. 
Baker  first  took  possession  of  the  land  in  controversy  as  one  of 
the  heirs  of  David  P.  Baker,  he  was  a  tenant  in  common  with 
the  other  heirs,  including  Hattie  Calhoon,  as  heir  by  adoption, 
and  that  she  then  was  entitled  to  an  one-sixth  interest  in  the 
property.  The  only  claim  of  an  assertion  of  hostility  to  her 
title  and  that  derived  by  her  natural  father  from  her  on  her 
death  is  based  upon  improvements  made  on  the  land  by  W.  S. 
Baker  during  his  lifetime.  Now  it  appears  from  the  testi- 
mony of  plaintiff  herself  (widow  of  W.  S.  Baker)  that  her 
husband  first  went  into  possession  of  the  land  in  controversy 
as  tenant  of  his  father,  and  that  he  continued  to  occupy  the 
land  as  tenant  after  his  father's  death  and  until  the  death 
of  his  mother,  and  that  the  improvements  relied  upon  were 
made  before  his  mother's  death.    However  this  may  be,  there 
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is  no  evidence  that  Leander  W.  Calhoon,  after  the  death  of 
his  daughter  Hattie,  had  any  knowledge  of  the  making  of  any 
improvements  under  an  assertion  by  W.  S.  Baker  of  hostile 
title  to  the  share  of  Hattie  and  it  is  admitted  that,  so  long 
as  Hattie  lived,  her  right  to  an  interest  in  the  property  was 
not  tolled  by  any  hostile  possession.  So  far  as  we  can  dis- 
cover in  the  record,  there  was  no  public  and  notorious  asser- 
tion of  right  to  the  entire  property  on  the  part  of  W.  S.  Baker 
to  the  exclusion  of  the  interest  of  Hattie  until,  after  having 
acquired  by  conveyances  the  interest  of  his  other  coheirs, 
he  executed  a  mortgage  on  the  premises  in  1904,  which  was 
then  recorded.  Conceding  that  the  recording  of  this  mortgage 
constituted  notice  to  Leander  W.  Calhoon  of  the  assertion 
of  a  hostile  title  so  far  as  his  interest  in  the  property  was  con- 
cerned, it  is  sufficient  to  say  that  ten  years  from  such  asser- 
tion of  a  hostile  title  had  not  elapsed  when  this  action  was 
brought  and  Leander  W.  Calhoon  interposed  his  claim  of  an 
interest  by  inheritance  from  his  daughter.  Counsel  for 
appellees  rely  entirely  upon  the  case  of  Hanscyn  v.  Oallagher, 
154  Iowa,  192,  in  support  of  their  contention ;  but  reference  to 
that  case  shows  that  it  in  no  way  supports  the  claim  made 
for  it.  It  was  there  expressly  held  that  possession  was  not 
taken  as  cotenant,  but  under  lh  absolute  and  exclusive  claim 
of  right. 

The  decision  of  the  trial  court  is  therefore  Reversed. 

Sherwin  and  Evans,  JJ.,  dissent. 


Joseph  Depugh,  Appellee,  v.  Fred  Brown,  Appellant. 

Mortgages:      negligence  in  execution:      evidence.     Where  the  ovi- 

1    dence  tended  to  show  that  a  broker,  in  the  sale  of  land  to  plaintiff, 

agreed  to  procure  for  him  a  loan  at  a  specified  rate  of  interest  and 

to  pay  any  excess  rate;  that  he  directed  plaintiff  to  another  who 

made  the  loan  in  two  notes  and  mortgages,  one  bearing  the  agreed 
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.  rate  and  the  other  a  higher  rate,  and  that  phuntiff  did  not  read  the 
notes  and  mortgagea,  but  signed  the  same  after  the  lender  had  read 
to  him  the  mortgage  bearing  the  lower  rate.  Held,  that  the  ques- 
tion of  whether  plaintiff 's  negligence  in  signing  the  papers  was  such 
as  to  preclude  his  enforcement  of  the  agreement  with  the  broker  was 
for  the  jury. 

Damagas:    instruction  as  to  amoxtnt  op  KBOOvsaY.    Where  there  was 

2  no  question  as  to  the  amount  of  plaintiff's  recoverj,  and  there  was 
nothing  for  the  jury  to  do  in  that  regard  except  to  make  the  com- 
putation, it  was  proper  for  the  court  to  advise  the  jury  of  the 
amount,  in  case  they  found  the  plaintiff  entitled  to  recover  any- 
thing. 

Umitatioii  of  actiona:    Where  al>roker  agreed  with  the  purchaser  of 

3  land  to  procure  a  loan  for  him  at  a  stated  rate  of  interest  and  to 
pay  any  sum  in  excess  of  that  rate,  the  statute  of  limitations  would 
not  commence  to  run  against  a  claim  for  the  excess  until  it  was 
paid  by  the  purchaser. 

Appeal  from  Harrison  District  Court. — Hon.  O.  D.  Wheeleb, 

Judge. 


Saturday,  December  14,  1912. 

AonoN  to  recover  excess  interest  upon  a  loan  which  plaintiff 
was  compelled  to  pay;  defendant  agreeing  to  pay  all  over  5 
per  cent,  that  plaintiff  was  compelled  to  pay.  Defendant 
denied  the  allegations  of  the  petition,  pleaded  the  statute  of 
limitations,  and  also,  in  substance,  that  plaintiff  was  not  com- 
pelled to  pay  the  amount  of  interest  which  he  did,  and  that 
if  he,  plaintiff,  had  notified  (]efendatit,  he,  defendant,  could 
have  procured  a  loan  for  a  much  lower  rate.  On  these  issues 
the  case  was  tried  to  a  jury,  resulting  in  a  verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals. — Affirmed, 

C.  W.  Kellogg,  for  appellant. 

8.  H.  Cocliran,  for  appellee. 
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Deemer,  J. — ^Defendant  and  one  Ellis  were  real  estate 
agents,  and  as  agents  for  a  landowner  named  Nelson  they  sold, 
his,  Nelson's  farm  to  plaintiff  on  or  about  March  1,  1906.  It 
is  agreed  that  plaintiff  said  he  could  not  pay  all  cash  iov  the 
farm,  and  would  have  to  borrow  some  money  thereon,  and  it 
is  claimed  by  plaintiff  that  defendants  then  agreed  that  they 
would  procure  a  loan  for  him  at  5  per  cent.,  and  that,  if  he 
was  obliged  to  pay  more,  they  would  pay  him  the  difference. 

Defendant  denied  that  this  was  the  nature  of  the  con- 
tract, but  the  jury  found  against  defendant  on  this  proposi- 
tion, and  the  verdict  must  in  view  of  the  conflict  in  the  testi- 
mony be  treated  as  a  verity.  Defendants  deny  that  they 
agreed  to  furnish  the  money  at  5  per  cent.,  but  stated  that 
they  could  get  a  first  mortgage  at  5  per  cent.,  and  had  made 
arrangements  with  one  Burke  at  Missouri  Valley  for  a  second 
mortgage  at  6  per  cent.  After  the  contract  of  sale  had  been 
signed,  plaintiff  went  to  Missouri  Valley,  and  saw  Burke,  and 
on  March  12, 1906,  signed  two  mortgages  securing  two  separate 
notes,  one  made  payable  to  H.  W.  Binder  and  the  other  to 
Burke.  The  note  to  Binder  bore  5  per  cent.,  and  the  one  to 
Burke  8  per  cent  interest.  Plaintiff  signed  the  notes  without 
reading,  and  did  not  know  that  the  second  bore  8  per  cent, 
interest  until  some  time  afterwards,  nor  did  he  inform  defend- 
ant of  that  fact  until  about  a  year  afterward. 

Plaintiff  explains  the  circumstances  attending  the  signing 
of  the  notes  as  follows : 

At  the  time  the  two  mortgages  were  made,  the  first  one 
was  read  over  to  me  by  Mr.  Burke.     The  second  mortgage 

was  not  read  over  to  me.    ...    I  discovered 

*■  MSfU^ncTin      for  *^^  ^™*  t™®  *^**  ^^^  second  mortgage 

^idence? "  provided  for  8  per  cent,  interest  the  year  after 

it  was  made,  when  I  went  to  pay  the  interest. 
At  that  time  I  went  to  see  Mr.  Brown,  and  I  said  to  him 
that  Mr.  Burke  said  that  that  mortgage  called  for  8  per  cent. 
Brown  says:  'It  is  no  such  damn  thing.'  I  told  him  that 
was  what  he  charged  against  me,  and  I  would  not  pay  it. 
Mr.  Brown  said  he  would  see  about  it.    I  spoke  to  Mr.  Brown 


168  Dbpugh  v.  Brown.  [158  Iowa 

again  when  I  went  to  pay  the  interest  again  next  year.  I 
wanted  him  to  straighten  it  out,  but  he  didn't  seem  to  think 
he  would.  I  had  to  go  off  and  leave  it  that  way.  •  •  • 
When  I  went  to  Missouri  Valley,  Billy  Burke  drew  up  the 
papers  in  his  office.  I  went  to  Mr.  Brown,  and  told  him  I 
was  ready  to  close  the  deal.  He  says:  *Well.  the  papers  are 
over  to  Mr.  Burke's  bank.  We  will  have  to  go  over  there.'  I 
do  not  recollect  he  said  anything  to  Mr.  Burke  in  my  pres- 
ence, but  he  told  me,  he  says:  *I  have  got  Mr.  Burke  to  do 
this  writing.  He  is  a  better  hand  than  I  am.  I  have  got  him  to 
do  this.'  He  said  Mr.  Burke  would  fix  out  the  papers.  Mr. 
Burke  read  the  first  mortgage  from  Mr.  Binder.  I  knew 
I  was  giving  the  first  mortgage  to  Mr.  Binder.  I  did  not 
say  anything  about  the  second  mortgage,  and  he  did  not 
read  it  over,  and  he  did  not  read  over  the  note  to  me.  I 
knew  how  much  the  second  mortgage  was,  how  much  it  called 
for,  but  I  did  not  know  what  rate  of  interest.  He  told  me 
how  much  the  first  mortgage  was  and  read  that  over.  I 
signed  the  second  mortgage  and  the  note  with  it  without 
knowing  what  it  was,  except  that  it  was  a  second  mortgage 
for  that  amount.  ...  At  the  time  this  mortgage  (Ex- 
hibit 2)  was  signed,  I  went  to  Mr.  Brown,  and  he  said -he 
got  Mr.  Burke  to  write  it  up,  he  was  a  better  hand  at  the 
business.  Mr.  Brown  went  with  me  to  the  bank,  and  went 
through  the  bank  to  Mr.  Withrow's  office,  and  went  out. 
He  was  not  there  when  the  papers  were  being  signed.  I  did 
not  see  him  about  this  again  for  a  year.  ...  I  did  not 
read  the  contract  over.  I  can  read  a  little.  I  can  read  news- 
papers sometimes.  (Witness  shown  Exhibit  1.)  Yes;  I  can 
see  that  signature  on  that  contract.  It  is  my  signature.  I 
can  see  the  signature  upon  deed  Exhibit  2.  That  is  my  sig- 
nature. At  the  time  this  mortgage  (Exhibit  2)  was  signed 
I  did  not  get  Mr.  Burke  to  read  it  to  me. 

Burke  testified  as  follows:  "Mr.  Brown  called  on  me 
before  this  farm  was  sold  in  regard  to  securing  this  money  for 
Mr.  Depugh." 

Defendant  testified  on  the  same  subject  as  follows:  **  We 
told  him  (plaintiff)  we  could  make  the  first  loan  at  5  per 
cent,  straight  and  the  second  at  6  per  cent.  Said  that  Mr. 
Burke  would  make  the  second  loan  at  6  per  cent.    He  said  he 
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would  take  the  fana  if  he  could  get  it  at  $67.50  ap  acre  and 
pay  5  per  cent,  on  the  first  and  6  per  cent,  on  the  second  loan. 
There  was  nothing  said  about  how  much  of  a  first  mortgage 
had  to  be  made.  He  was  to  get  all  he  could  at  5  per  cent,  and 
the  balance  at  6  per  cent." 

And  Ellis  testified:  ''I  told  him  we  could  get  a  first 
loan  for  all  the  farm  would  stand  for  5  per  cent.  .  .  .  We 
told  him  we  could  get  all  the  farm  could  stand  in  the  first 
mortgage  at  5  per  cent.  It  would  be  a  higher  rate  for  the 
balance.  We  did  not  know  how  much  at  that  time.  We  saw 
him  again  that  afternoon  after  we  had  been  to  town.  We 
told  Mr.  Depugh  at  that  time  that  Mr.  Burke  was  to  furnish 
the  first  loan  at  5  per  cent,  and  the  balance  at  6  per  cent.,  but 
we  did  not  know  yet  whether  we  could  close  the  deal  until  we 
had  seen  Mr.  Nelson  as  his  price  was  still  $70."  Burke  was 
recalled,  and  testified  as  follows:  ''I  have  an  independent 
recollection  that  I  made  out  the  mortgage,  the  body  of  it. 
It  was  signed  in  my  presence  as  a  witness.  I  do  not  now  recol- 
lect how  many  days  before  the  mortgage  was  drawn  that  Mr. 
Brown  came  to  see  me  about  it.  Mr.  Brown  did  see  me  about 
making  the  loan.  He  did  not  say  anything  about  the  per  cent. 
at  any  time.  At  that  time  first  mortgages  could  be  had  at  5 
per  cent." 

On  this  record  the  case  was  submitted  with  the  results 
hitherto  stated.  Defendants  contend  (1)  that  there  is  no  tes- 
timony to  support  the  verdict;  (2)  that  the  court  erred  in 
giving  and  refusing  certain  instructions;  and  (3)  that  on 
the  whole  record  there  should  be  no  recovery.  The  basis  of  all 
of  these  contentions  is  that  plaintiff  was  guilty  of  such  negli- 
gence in  signing  the  mortgage  without  reading  and  in  not 
attempting  to  get  his  money  at  a  lower  rate,  or  at  least  in  not 
advising  with  defendant  before  signing  the  mortgage  that  he 
cannot  recover.  The  trial  court  submitted  the  case  to  the 
jury  for  its  determination  of  this  question  of  negligence, 
instructing  as  follows : 
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( 11 )  The  defendant  Brown  claims  that,  in  executing  said 
mortgage  to  W.  J.  Burke  the  plaintiff  did  not  have  the  same 
read  over  to  him,  and  did  not  read  the  same  himself,  and 
that  the  plaintiff  was  negligent  in  thus  executing  this  mort- 
gage without  having  the  same  read  over  to  him  or  reading 
the  same  himself,  and  in  not  learning  the  rate  of  interest 
provided  for  therein. 

(12)  'Negligence,'  as  that  term  is  here  used,  means 
the  'want  of  ordinary  care';  that  is,  the  want  of  that  degree 
of  care  and  caution  which  an  ordinarily  prudent  person 
would  exercise  when  place4  under  like  circumstances,  in 
conducting  a  similar  business  or  in  doing  like  acts.  It  ap- 
pears from  the  evidence  without  conflict  that,  when  the  plain- 
tiff executed  the  mortgage  to  W.  J.  Burke,  he  did  not  read 
the  same,  or  request  that  it  should  be  read  to  hiuL 

(13)  Ordinarily,  where  one  is  executing  papers,  like 
the  mortgage  in  question,  business  prudence  requires  of  him 
that  he  should  either  read  the  same  or  require  the  same  to 
be  read  to  him,  so  as  to  inform  himself  of  its  contents.  And, 
where  he  fails  to  do  this,  he  cannot  be  heard  to  complain 
that  the  instrument  contains  provisions  to  which  he  did  not 
agree.  He  is  presumed  to  have  agreed  to  what  is  contained 
therein,  and,  unless  some  fraud  or  circumvention  is  practiced 
upon  him  to  mislead  and  deceive  him  and  prevent  him  from 
reading  the  instrument,  he  cannot  be  heard  to  complain  that 
the  instrument  is  different  from  what  he  believed  it  to  be. 
And  under  the  facts  disclosed  in  the  evidence  in  this  case, 
unless  the  circumstances  surrounding  this  transaction  were 
such  as  to  indicate  to  him  and  induce  him  to  believe  in  the 
exercise  of  reasonable  care  and  prudence  upon  his  part, 
that  the  defendant  Brown  had  looked  after  the  matter  and 
knew  what  the  mortgage  contained,  then  the  plaintiff,  in 
signing  said  mortgage,  without  reading  the  same,  or  requir- 
ing it  to  be  read  to  him,  was  negligent,  and  such  negligence, 
upon  his  part,  would  prevent  his  recovery  in  this  case.  Un- 
less, therefore,  it  appears  from  the  evidence  before  you  that 
the  representations  made  by  the  defendant  Brown,  if  any 
were  made  by  him,  that  the  said  Burke  would  furnish  said 
money  at  5  per  cent.,  and  the  fact,  if  it  be  a  fact,  that  the 
defendant  Brown  was  at  the  office  where  the  mortgage  was 
executed,  and  directed  that  said  Burke  should  draw  the 
papers,  were  such  circumstances  as  would  have  led  a  rea- 
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sonably  prudent  person  to  withhold  from  reading  said  mort- 
gage or  causing  the  same  to  be  read  to  him,  under  like  cir- 
cumstances as  those  disclosed  in  the  evidence  before  you, 
before  signing  the  same  then  the  plaintiff  was  guilty  of 
negUgence  in  signing  such  mortgage,  without  knowing  the 
contents  thereof  and  such  negligence  would  defeat  his  re- 
covery in  this  action.  Whether  the  defendant  Brown  had 
represented  to  plaintiff  that  said  Burke  had  agreed  to  fur- 
nish the  money  at  5  per  cent.,  and  whether  or  not  defend- 
ant Brown  was  present  at  the  time  said  papers  were  drawn, 
and  whether  or  not  the  defendant  Brown  stated  to  plaintiff 
that  the  said  Burke  would  draw  the  papers,  are  questions 
of  fact  to  be  decided  by  you  from  the  evidence  before  you ; 
and,  even  if  such  facts  be  shown,  it  is  also  for  you  to  say 
whether  or  not  such  circumstances,  if  shown,  were  such  as 
wonld  have  led  a  person  of  ordinary  care  and  prudence,  un- 
der such  circumstances,  to  sign  said  mortgage,  without  read- 
ing the  same  or  causing  the  same  to  be  read  to  him. 

m 

These  instructions  are  complained  of,  and  it  is  also  con- 
tended that  the  trial  court  erred  in  not  giving  the  following 
requests: 

(3)  You  are  instructed  that,  if  the  plaintiff  signed 
the  note  and  mortgage  in  question  without  reading  them  or 
trying  to  inform  himself  as  to  the  rate  of  interest  the  same 
bore,  his  negligence  in  so  signing  same  would  preclude  his 
recovery  herein. 

(4)  Where  a  party  signs  a  contract  without  reading 
it,  and  the  contract  contains  provisions  different  from  the 
agreement  between  the  parties,  the  party  signing  without 
reading  is  bound  by  such  contract  on  account  of  his  negli- 
gence. 

These  present  the  opposing  views  of  the  parties,  and 
defendant  contends  that  the  trial  court  was  in  error  in  submit- 
ting the  question  of  negligence  at  all,  and  that,  if  this  be  not 
true,  it  erred  in  its  manner  of  submission  because  it  referred 
to  matters  not  supported  by  the  testimony.  We  are  of  opinion 
that  the  question  of  negligence  on  the  part  of  plaintiff  was 
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involved,  and  that  there  was  testimony  in  support  of  all  the 
matters  referred  to  in  the  instructions.  The  case  is  peculiar, 
in  that  plaintiff  went  to  the  very  man  for  his  money  to  whom 
he  was  directed  by  defendant,  and  was  led  to  understand 
that  the  rate  of  interest  was  agreed  upon  by  defendant  and 
Burke.  Burke  read  him  one  of  the  mortgages,  the  one  bearing 
5  per  cent,  interest,  and,  as  the  other  was  not  read,  plaintiff 
might  well  have  assumed  that  the  second  bore  the  same  rate. 
The  conduct  of  all  of  the  parties  was  such  as  to  put  plaintiff 
off  his  guard,  and  a  jury  was  justified  in  finding  that  he  was 
not  negligent.  He  was  not  under  the  circumstances  required 
to  notify  defendant,  for  he  went  to  the  very  man  with  whom 
he  thought  defendant  had  arranged  for  the  money,  and  did 
not  know  that  the  second  mortgage  bore  eight  per  cent,  inter- 
est until  some  time  after  it  was  made.  He  had  the  right  to 
assume  that  defendant's  arrangements  with  Burke  were  being 
carried  out.  There  was  no  error  as  we  have  said  in  submitting 
the  question  of  plaintiff's  negligence. 

The  trial  court  fixed  the  amount  of  plaintiff's  recovery  in 
„    ^  ,       the  event  the  jury  found  for  him  at  3  per 

2 .  Damages  :  In-  u      ^  f 

tTamouD t*  of     ^®^^"  ^°  *^®  amount  borrowed.    In  this  there 
recovery.  ^^g  jjq  error.    Plaintiff  was  entitled  to  that 

or  nothing,  and  there  was  nothing  for  the  jury  to  do  in  any 
event  but  to  make  the  computation.  There  was  no  error  then 
in  the  action  of  the  trial  court  in  doing  it  for  them. 

The  statute  of  limitations  did  not  begin  to  run  until 

3.  Limitation        plaintiff  suffered  some  loss,  and  this  was  when 

OF  actions.       jjg  ^j^g  compelled  to  pay  the  extra  3  per  cent. 

This  being  true,  the  action  is  not  barred.     No  prejudicial 

error  appears,  and  the  judgment  must  be,  and  it  is,  Affirmed. 
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State  op  Iowa  v.  John  Bupord. 

Examination  of  witnesses:    leading  questions.     Where  it  appeared 

1  from  the  answers  of  witnesses  for  the  state  that  thej  were  not 
led  bj  the  method  of  examination,  the  defendant  could  not  com- 
plain that  the  questions  were  leading. 

Oiiminal  law:    murder :    self-defense:    evidence.    Where  the  defend- 

2  ant  in  a  prosecution  for  murder  offered  evidence  of  the  general 
reputation  of  deceased  for  viciousness,  and  himself  testified  that 
deceased  had  told  him  of  killing  a  man  some  time  previously,  and 
that  other  like  difficulties  with  deceased  had  come  to  his  knowledge, 
the  exclusion  of  the  evidence  of  a  witness  that  he  had  heard  de- 
ceased say  that  he  had  shot  a  man  in  the  back,  offered  on  the  ques- 
tion of  self-defense,  was  not  erroneous,  in  the  absence  of  a  show- 
ing that  such  fact  was  brought  to  the  knowledge  of  defendant. 

Jurors:     bias:    knowledge  of  accused.    The  defendant  in  a  criminal 
^     action  cannot  complain  of  the  bias  of  a  juror,  where  it  is  not  shown 
that  he  or  his  counsel  did  not  know  of  the  matters  complained  of 
before  the  juror  was  sworn. 

Mnrder:    evidence.    The  evidence  on  this  prosecution  for  murder  is  re- 
4     viewed  and  held  to  support  conviction  for  murder  in  the  second 
degree. 

Appeal  from  Monroe  District  Court, — Hon.  C.  W.  Vebmil- 

LION,  Judge. 

Tuesday,  January  14,  1913^. 

Dependant  was  indicted  and  convicted  for  murder  of  the 
second  degree  for  killing  one  Davenport,  and  was  sentenced  to 
the  penitentiary  for  a  term  of  twelve  years.  The  defendant 
appeals. — Affirmed, 

N.  E,  Kendall,  and  Woodson  &  Bro'ivn,  for  appellant. 

Oeo.  Cosson,  Attorney-General,  and  John  Fletcher,  Assist- 
ant Attorney-General,  for  the  State. 
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Pbeston,  J. — ^I.  The  first  matter  assigned  by  defendant 
as  error  is  that,  over  defendant's  objection,  the  court  per- 
mitted the  prosecuting  attorney  to  ask  the  state's  witnesses 

leading  questions.    There  were  not  many  of 

1.  Examination 

OF  witnesses:  guch  questions  all  told,  perhaps  six  or  eight 
uons.  in  i\^Q  entire  trial;  some  of  these  were  on 

re-examination  and  explanatory  of  the  testimony  of  the  wit- 
ness on  cross-examination.  We  think  the  questions  were  not 
leading,  and  the  answers  show  that  the  witnesses  were  not 
led.  Defendant  has  no  just  cause  of  complaint  as  to  this 
matter. 

II.  This  question  was  put  to  the  defendant's  witness 
Beasby:  '*Q.  Did  you  ever  hear  Davenport  say  he  shot  a 
^    ^  man  in  the  back,  who  started  to  run  while  in 

2.  Cbiminal  ' 

self  'deSSSw  f '    *  quarrel  with  him  in  Kentucky  or  Virginia  t ' ' 
evidence.  rpj^jg  ^^  objected  to  by  the  state,  and  the 

objection  sustained.  Defendant  claimed  the  shooting  of 
Davenport  was  in  self-defense.  The  defendant's  theory,  as 
we  understand  it,  is  that  this  was  admissible  as  tending 
to  show  the  quarrelsome  disposition  of  the. deceased,  and  as 
bearing  on  the  question  as  to  who  was  the  a^ressor.  The 
state  contends  that  this  question  called  for  a  specific  act, 
which  was  too  remote.  There  is  no  claim  that  this  particular 
statement  alleged  to  have  been  made  by  deceased  to  Reasby 
was  coiamunicated  to  the  defendant.  Defendant  relies  on 
State  V.  Donahoe,  78  Iowa,  486 ;  State  v.  Pe/fers,  80  Iowa,  580 ; 
State  V.  Beird,  118  Iowa,  474.  The  Donahoe  case  does  not 
directly  pass  upon  this  point,  but  refers  almost  entirely  to  the 
instructions.  In  so  far  as  it  does  refer  to  this  question,  it  is 
against  defendant's  contention.  In  the  other  two  cases  the 
statements  of  deceased  were  made  a  short  time  prior  to  the 
killing,  and  so  closelyi  connected  with  the  transactions  leading 
up  to  the  act  of  killing  as  to  have  a  bearing  on  !iis  intention, 
disposition,  and  state  of  mind  at  the  time  the  homicide  was 
committed.  They  were  a  part  of  the  res  gestoR.  It  has  been 
held  that  particular  conduct  of  deceased,  at  a  time  remote 
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from  the  killing  and  not  communicated  to  defendant,  are  not 
admissible,  but  that  the  quarrelsome  disposition  of  deceased 
must  be  shown  by  his  general  reputation.  State  v.  Sale,  119 
Iowa,  1 ;  State  v.  Abarr,  39  Iowa,  185. 

It  should  be  kept  in  mind  that  this  evidence  was  offered 
for  the  purpose  of  showing  the  quarrelsome  disposition  of 
deceased  as  bearing  on  the  question  as  to  who  was  the  aggres- 
sor. As  we  have  said,  there  was  no  claim  that  this  particular 
conversation  was  communicated  to  defendant  prior  to  the  hom- 
icide, and  there  was  no  offer  to  so  show.  It  should  be  stated 
here  that  defendant  did  put  six  witnesses  on  the  stand  who 
testified  to  the  general  reputation  of  deceased  for  quarrel- 
someness, and  the  state  did  not  exanune  any  witnesses  to  rebut 
this,  so  that  the  jury  had  such  t^timony  in  a  proper  way  to 
aid  them  in  determining  who  was  the  aggressor.  And  further 
defendant  testified,  without  objection,  to  a  transaction  very 
similar  to  the  one  asked  of  Reasby,  except  that  it  was  claimed 
to  have  occurred  in  West  Virginia.  He  testified  as  follows: 
"He  [deceased]  had  told  me  how  in  West  Virginia  he  had  a 

rifle  and  told  a  man  to  *run,  you  son  of ,'  and  the  man 

tamed  and  he  shot  him  in  the  back," — that  this  was  the  sum- 
mer before  he  came  to  Iowa.  Defendant  also  testified  to  other 
similar  troubles  which  had  come  to  his  knowledge.  This  being 
so,  defendant  had  evidence  of  this  kind  both  ways;  that  is 
guch  matters  to  enable  him  to  determine,  as  a  reasonable  per- 
son, the  extent  of  his  peril,  by  taking  into  consideration  the 
violent  character  of  his  assailant  as  known  to  him,  as  well  as 
evidence  of  the  reputation  of  deceased  for  viciousness,  to  aid 
the  jury  in  determining  the  question  as  to  who  was  the  aggres- 
sor at  the  time  of  the  homicide.  In  view  of  the  foregoing 
discussion  as  to  the  alleged  vicious  character  of  deceased,  we 
ought  to  say  that  the  evidence  tends  very  strongly  to  show 
that,  during  the  day  of  the  homicide,  defendant  was  the  one 
who  was  quarrelsome,  and  that  deceased  was  not.  They  had 
both  been  drinking  together  during  the  day.  Defendant  had 
been  following  deceased,  making  threats,  and  deceased  more 
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than  once  told  defendant  to  go  away ;  that  he  did  not  want  to 
have  any  trouble.  The  same  rule  here  announced  applies  to 
the  question  put  to  Mrs.  Zimmerman. 

III.    Defendant  further  complains  because  of  alleged 
bias  of  one  of  the  jurors  who  sat  on  the  trial.    He  attached 

to  his  motion  for  a  new  trial  an  affidavit  of 
kn^Tedge  of'    another  person,  setting  out  an  alleged  state- 

ment  of  such  juror  tending  to  show  bias 
against  the  colored  race.  The  state  filed  the  affidavit  of  the 
juror  in  resistance,  in  which  he  denied  making  such  statement. 
The  affidavits  seem  to  indicate  that  such  statements  were  not 
seriously  made,  or  taken  by  the  hearer,  if  made.  There  is  no 
showing  by  defendant  and  his  counsel  that  they  did  not  know 
of  this  matter  before  the  juror  was  sworn.  This  is  required. 
State  V.  Bussamus,  108  Iowa,  11.  However,  the  juror  in  his 
affidavit  states  that  he  had  no  feeling  or  prejudice  against 
defendant  because  of  his  color  or  the  negro  race;  that  he 
knew  nothing  about  the  case  when  called  as  a  juror;  that  he 
gave  defendant  the  same  fair,  impartial  consideration  he  would 
have  done  if  defendant  was  a  white  man;  that  he  was  not 
acquainted  with  defendant,  and  had  no  bias  or  prejudice 
against  him.  The  juror  was  not  disqualified.  24  Cyc.  281 ; 
State  V.  Brown,  188  Mo.  451  (87  S.  W.  519). 

rv.    Lastly  it  is  claimed  that  the  verdict  is  contrary  to 
the  evidence ;  that  the  evidence  shows  that  defendant  acted  in 
4.  murdbb:  evi-      Ifl'Wful  self-defense.    It  would  serve  no  useful 
^®°*^®'  purpose  to  review  the  evidence  at  length.    It 

will  suffice  to  say,  briefly,  that  six  eyewitnesses  to  the  killing 
testified  for  the  state,  while  for  the  defendant  no  one  testified 
as  to  the  transaction  itself,  except  the  defendant.  Naturally 
their  stories  differ  greatly.  The  evidence  tends  to  show  that 
deceased  and  defendant  had  been  together  during  the  day, 
drinking  more  or  less,  but  up  to  a  short  time  before  the  killing 
they  had  not  appeared  to  be  unfriendly.  Deceased  had  a 
rifle,  but  was  trying  to  get  away  from  defendant,  who  was  fol- 
lowing from  house  to  house,  calling  deceased  a  coward ;  at  one 
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time  defendant  told  deceased  if  he  would  put  bis  gun  down  he 
would  whip  him ;  at  another  time,  just  before  the  blows  were 
struck,  defendant  said  to  deceased  if  he  would  put  his  gun 
down  he  (defendant)  would  beat  his  brains  out,  and  at  that 
rushed  in,  grabbed  the  gun,  and  defendant  either  pu&hed  or 
knocked  deceased  down,  got  the  gun  and  struck  deceased  with 
it  twice,  perhaps  three  times,  fracturing  the  skull  in  two 
places.  Deceased  had  more  than  once  requested  defendant  to 
go  away,  and  told  him  he  did  not  want  any  trouble,  Defend- 
ant claims  he  was  assaulted  by  deceased ;  that  he  had  heard  of 
his  quarrelsome  and  dangerous  character;  had  heard  he  car- 
ried a  revolver,  and  claimed  that  he  was  acting  within  his 
rights  in  defending  himself.  The  evidence  was  such  that  it 
was  clearly  a  question  for  the  jury.  The  verdict  is  amply  sup- 
ported in  the  evidence.  We  have  referred  in  this  opinion  to  all 
points  argued.  Defendant  has  had  a  fair  trial,  and  we  find  no 
error  in  the  record. — Affirmed. 


H.  B.  Mosnat,  Appellant,  v.  H.  C.  Berkheimeb  and  Mrs. 

H.  C.  Berkheimer^  Appellees. 

Agency  contract:     sevocation.    Although  an  agency  contract  for  the 

1  sale  of  land  on  commission  provided  that  it  should  expire  at  a  cer- 
tain date,  it  was  subject  to  revocation  by  the  principal  at  any  time 
prior  thereto. 

Spedflc  performance:     homestead.     A  contract  for  the  purchase  of 

2  land  including  the  wife 's  homestead  may  be  enforced  as  to  the  non- 
homestead  land  over  the  objection  of  both  husband  and  wife;  the 
wife  being  adequately  protected. 

Agency  contracts:    revocation:     notice:    evidence.    To  be  effective 

3  notice  of  the  revocation  of  an  agency  contract  for  the  sale  of  land 
must  be  given  to  the  agent  and  those  who,  from  a  knowledge  of  his 
authority  or  previous  dealings  with  him,  would  be  likely  to  con- 
tinue to  deal  with  him  relying  on  his  authority.  In  this  action  the 
evidence  is  held  to  justify  a  finding  of  such  notice  to  a  purchaser  as 
would  put  a  prudent  man  on  inquiry  as  to  the  agent 's  authority. 

Vol.  158  lA.— 12 
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Appeal  from  Benton  District  Court. — Hon.  C.  B.  Bradshaw, 

Judge. 

Tuesday,  January  14,  1913. 

Action  for  the  specific  performance  of  an  alleged  agree- 
ment on  the  part  of  defendants  to  convey  certain  real  estate. 
Plaintiff  claims  to  have  entered  into  a  contract  for  the  pur- 
chase of  the  land  through  one  Hall,  who,  he  asserts  was 
defendants'  agent  for  the  sale  of  the  land.  Defendants  denied 
the  agency  of  Hall,  alleged  that,  while  he  was  at  one  time  an 
agent  for  the  sale  of  the  land,  his  agency  was  revoked  shortly 
after  its  creation ;  that  it  was  agreed  between  them  that  the 
contract  of  agency  should  be  revocable  at  any  time,  although 
this  provision  was  omitted  from  the  contract;  that  after  the 
revocation  of  the  agency  they  attempted  to  sell  the  land  to 
plaintiff  at  an  advanced  price,  and,  without  knowledge  that 
Hall  was  dealing  with  plaintiff,  they  in  effect  notified  him 
(plaintiff)  that  the  land  was  not  for  sale  at  the  price  at  which 
it  had  originally  been  listed  with  Hall;  and  that,  plaintiff 
having  knowledge  of  that  fact  and  without  further  inquiry  as 
to  Hall's  authority  and  for  the  purpose  of  defrauding  these 
.  defendants,  he  (plaintiff)  undertook  to  buy  the  property  from 
Hall  at  a  reduced  price.  They  further  pleaded  that  a  part 
of  the  property  was  their  homestead,  and  that,  as  the  wife 
did  not  join  in  the  contract,  the  same  was  void  and  of  no 
effect.  They  asked  that  the  contract  of  sale  be  declared  void 
and  the  agency  contract  reformed  to  correspond  with  the 
real  agreement  of  the  parties.  Plaintiff  denied  any  mistake  in 
the  agency  contract,  and,  admitting  the  invalidity  of  the  con- 
tract in  so  far  as  it  involved  the  homestead,  asked  that  the 
homestead  be  platted  and  set  aside  and  the  contract  enforced 
as  to  the  lands  not  homestead  in  character.  Upon  the  issues 
thus  tendered,  the  case  went  to  trial  before  the  court  resulting 
in  a  decree  dismissing  plaintiff's  petition,  and  also  defendants' 
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cross-petition,  and  rendering  judgment  against  plaintiff  for 
costs.    Plaintiff  appeals. — Affirmed, 

Tom.  H.  &  B.  S.  Milkier  and  H.  B.  Mosnat,  for  appellant. 

C.  W.  E.  Snyder,  for  appellees. 

Deemer,  J. — Neither  of  the  parties  seem  to  have  got  their 
real  bearings  until  they  filed  their  respective  reply  argu- 
ments. The  issues  sufficiently  appear  in  the  preliminary  state- 
ment of  the  case,  and  it  will  be  noticed  that  neither  pleads 
a  waiver,  estoppel,  or  ratification;  nor  does  plaintiff  plead  a 
want  of  notice  of  the  revocation  of  the  agent's  authority. 
While  motions  and  demurrers  were  filed,  none  of  them  raise 
any  of  the  doubtful  points  in  the  case.  Defendants  now  admit 
the  insufficiency  of  the  testimony  to  justify  a  reformation 
of  the  agency  contract,  and  they  do  not  question  the  nature  of 
the  original  contract  of  agency.  We  must  assume,  then,  that 
defendant  H.  C.  Berkheimer  did  make  one  Hall,  or  the  **Hall 
Real  Estate  Agency,"  his  agent  or  broker  to  sell  what  was 
known  as  his  home  farm,  consisting  of  203  acres,  and  includ- 
ing the  homestead  of  himself  and  wife  for  the  sum  of  $75 
per  acre.  Whether  the  agent  was  Hall  or  the  Hall  Real 
Estate  Agency,  one  Hickey  was  a  partner  with  Hall  in  the 
transaction.  The  contract  of  agency  was  in  writing  and  was 
entered  into  on  the  15th  day  of  March,  1910.  So  far  as 
material,  it  reads  as  follows : 

Number  of  Acres — 203  more  or  less. 

Nearest  R.  R.  Town Distance 

Distance  to  Church To  School 

P.   O Distance 

I,  the  undersigned,  authorize  L.  N.  Hall,  to  offer  for  sale 
the  above  described  property  at  a  valuation  of  $75.00  per 
acre  .  .  .  and  if  any  sale  is  made  by  him  with  my  ap- 
proval, or  if  made  with  any  person  he  has  introduced,  then 
I  agree  to  pay  him  $1.00  per  acre  as  commission  with  cash, 


180  MosNAT  V.  Berkheimer.  [158  Iowa 

or  approved  note  as  soon  as  deal  is  closed  to  this  deal.  In 
case  of  failure  of  making  payment,  and  suit  is  commenced, 
I  agree  to  pay  all  expenses  of  collections,  including  a  rear 
sonable  amount  as  attorney's  fees.  All  advertising  to  be 
done  free  of  expense  to  me,  but  I  agree  to  give  notice  at 
once  should  I  dispose  of  the  property  by  other  means.  This 
contract  expires  Jan.  1st,  1911.  Any  changes  in  terms  by 
me,  forfeits  no  commission  due  agent. 

H.  C.  Berkheimer. 

Notwithstanding  it  was  to  continue  by  its  terms  until 
January  1, 1911,  it  was  subject  to  revocation  at  any  time  after 
it  was  made,  for  the  only  interest  the  agent  or  agents  had 

in  it  was  their  compensation,  and  this  did  not 
Tafcrf  revo-  Create  such  an  interest  as  to  make  it  irrevo- 
'  cable.  Mechem  on  Agency,  sections  204,  205, 
207,  208,  and  cases  cited;  Huffcut  on  Agency,  sections  64, 
65,  67 ;  Barr  v.  Schroeder,  32  Cal.  609 ;  Hunt  v.  Rousmanier, 
8  Wheat.  175,  (5  L.  Ed.  589).  So  that  defendants  did  not 
need  a  reformation  of  the  contract  in  order  to  be  vested  with 
authority  of  revocation.  Of  course,  if  they  were  being  sued 
by  their  agents  for  damages,  such  reformation  might  be  essen- 
tial ;  but  not  so  here. 

Defendant  H.  C.  Berkheimer  claims  that  the  agency  was 
revoked  both  by  oral  notice  and  by  letter  within  a  month  of 
the  time  it  was  created,  and  the  trial  court  so  found.  This  is  a 
question  of  fact  pure  and  simple,  and  we  are  inclined  to  agree 
with  the  trial  court  in  its  finding  that  the  agency  was  so 
revoked.  There  is  a  conflict  in  the  testimony  upon  this  issue ; 
but  defendants  seem  to  have  a  fair  preponderance  of  the  tes- 
timony upon  this  proposition.  Had  it  not  been  revoked  at 
that  time,  there  is  enough  in  the  case  to  show  that  plaintiff 
had  such  knowledge  of  its  revocation  at  a  subsequent  time  as 
to  put  him  upon  inquiry,  and  the  nature  of  his  dealings  with 
Hall,  after  hearing  from  defendant  Berkheimer  himself  as 
to  his  price  and  terms,  were  such  as  to  indicate  want  of  good 
faith. 
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We  may  say  parenthetically  that,  if  the  only  defense 
were  the  homestead  character  of  the  property,  plaintiff  would 
be  entitled  to  enforce  his  contract  as  to  the  non-homestead 

land;  adequate  protection  being  afforded  the 

^'  foSahce^**     wife,  against  the  objection  of  both  husband 

homestead.         ^^^  ^^^     Upon  this  point  we  agree  with 

counsel  for  appellant.  Townsend  v,  Blanchard,  117  Iowa,  36 ; 
Lamb  v.  Cooper,  150  Iowa,  18.  But  the  case  does  not  turn 
upon  this  proposition.  Having  found  that  the  agency  was 
revoked,  eveiy  issue  made  by  the  pleading  or  argued  in  the 
original  brief  is  disposed  of.  But  in  a  reply  brief  appellant 
advances  the  only  doubtful  propositions  in  the  case.  These 
are:  First,  was  notice  to  plaintiff  of  such  revocation  neces- 
sary 1    And,  second,  if  necessary,  was  it  given  ? 

In  Mechem  on  Agency  it  is  said:  ''In  order  to  render 
the  revocation  effectual,  notice  of  it  must  be  given  to  those 
parties  whom  the  revocation  is  desired  to  affect,  and  these 

parties  are  the  agent  himself  and  those  per- 
TBACTs:  reyo-     SOUS,  who,  from  knowledge  of  his  authority 

cation:  notice:  '  '  '^ 

eWdence.  or  from  previous  dealings  with  him  as  such, 

would  be  likely  to  continue  the  deal  with  him  in  good  faith 
upon  the  strength  of  the  previous  authority."  iluffcut  states 
the  rule  as  follows:  ''A  revocation  is  effectual  and  binding 
only  as  against  those  who  have  notice  that  it  has  been  made. 
Consequently  in  order  to  protect  himself,  the  principal  must 
communicate  to  the  revocation  not  only  to  the  agent,  but  to 
all  persons  who,  upon  the  strength  of  his  previous  authority, 
are  likely  to  deal  with  him.  In  case  the  authority  is  only 
for  the  performance  of  a  special  act,  however,  third  persons 
cannot  presume  that  the  agency  will  continue  after  the  per- 
formance of  that  act,  and  therefore  no  notice  of  revocation 
need  be  communicated  to  them.  .  .  .  The  method  by  which 
the  revocation  should  be  communicated  varies  with  each  par- 
ticular case,  but  the  notice  must  always  be  sufficient  to  make 
the  knowledge  of  the  revocation  coextensive  with  the  knowl- 
edge of  that  authority.     Thus,  to  persons  who  have  never 
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dealt  with  the  agent,  a  general  notice  through  the  medium 
of  the  public  press  is  sufficient,  whether  it  is  seen  or  not. 
But  to  persons  who  have  transacted  business  with  the  agent, 
actual  notice  must  be  given,  or  at  least  such  knowledge  of  the 
revocation  must  be  communicated  to  them  as  would  serve  to 
place  a  prudent  man  upon  inquiry." 

Applying  these  rules  to  the  case  at  bar,  we  have,  first, 
the  fact  that  plaintiff  does  not,  by  any  pleading,  assert  want 
of  notice;  second,  the  testimony  of  any  such  dealings  between 
him  and  Hall  or  the  ''agency"  with  reference  to  the  lands, 
before  the  revocation  of  the  agency,  is  not  satisfactory,  and  it 
quite  clearly  appears  that  defendants  had  no  knowledge  at 
any  time  prior  to  their  personal  dealings  with  plaintiff,  which 
was  long  after  the  revocation  of  the  agency,  that  he  was  deal- 
ing with  Hall  or  the  ** agency";  and,  third,  while  plaintiff 
was  undoubtedly  dealing  with  Hall  before  the  sale  is  claimed 
to  have  been  consmnmated,  he  at  the  same  time  was  dealing 
with  defendant  H.  C.  Berkheimer,  and,  when  he  learned  that 
he  (Berkheimer)  had  advanced  the  cash  price  of  the  land 
to  more  than  $85  per  acre,  he  hurriedly  found  Hall,  said  he 
would  take  the  land  at  $75,  paid  $50  to  bind  the  bargain, 
and  thereafter  expressed  a  willingness  to  increase  it  to  $2,000 
and  to  pay  the  balance  of  the  purchase  price  in  cash  when  the 
papers  were  made  out.  Hall  immediately  notified  Berkheimer 
of  the  transaction  and  Berkheimer  at  once  repudiated  it. 

It  seems  to  us  that  the  trial  court  was  justified  in  finding 
such  notice  of  revocation  to  plaintiff  as  would  put  a  prudent 
man  upon  inquiry  as  to  Hall's  authority  to  sell  for  $75  when 
the  principal  Berkheimer  was  then  insisting  upon  a  larger 
price.  Actual  fraud  need  not  be  shown,  but  the  same  facts 
which  would  indicate  fraud  point  irresistibly  to  the  fact  of 
notice,  or,  to  what  is  the  same  thing,  facts  which  would  put 
a  prudent  person  on  inquiry. 

While  we  have  gone  outside  the  issues  and  proper  points 
made  in  argument,  we  reach  the  conclusion  that  the  court 
did  not  err  in  its  decree,  and  it  is  therefore  Affirmed. 
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State  op  Iowa,  v.  J.  P.  Lehlan,  Appellant. 

Criminal  law:  oomspoucy:  evidence  of  co-conbpibato&.  Where  par- 
1  ties  eonspire  to  commit  a  larceny  evidence  of  the  acts  and  declara- 
tions of  one  in  promotion  of  the  conspiracy  are  admissible  against 
the  other.  In  the  instant  case  the  evidence  is  reviewed  and  held  to 
justify  a  finding  of  oonspiracy  by  defendant  to  commit  a  larceny 
and  to  render  the  declarations  of  the  co-conspirator  admissible. 


heabsat  EVIDENCE:    PREJUDICE.     On  this  prosecution  for  lar- 

2  ceny,  in  which  the  state  relied  upon  a  conspiracy  to  commit  the  crime, 
there  was  evidence  simply  of  the  finding  in  a  certain  room  of  a 
collar  of  the  size  worn  by  defendant,  and  of  a  satchel  previously 
seen  in  the  possession  of  the  co-conspirator:  Held,  that  this  was 
not  sufficient  proof  of  their  occupancy  of  the  room  to  render  admis- 
sible and  non-prejudicial  the  statement  of  officers,  who  located  the 
stolen  goods  and  arrested  the  parties,  that  they  had  previously  heard 
that  accused  and  a  third  person  were  occupying  the  room. 

Same:    iNSTStJcnoNS.    Where  the  court  instructed  that  the  defendant 

3  should  be  acquitted  unless  it  was  found  that  the  larceny  was  com- 
mitted on  the  date  alleged,  refusal  to  further  charge  that  he  could 
not  be  found  guilty  of  any  act  done  after  that  date  was  not  erro- 
neous. 

Sams:    labcbnt:    eegent    possession    or    stolen    pbopebty:    evi- 

4  dengb:  iNsraucnON.  On  this  prosecution  for  larceny,  in  which 
the  state  relied  upon  a  conspiracy  between  the  defendant  and  a 
third  person  to  commit  the  crime,  the  evidence  showed  that  the 
stolen  goods  were  found  in  a  certain  room  and  in  a  satchel  previ- 
ously seen  in  the  possession  of  the  third  person.  The  only  evidence 
that  defendant  occupied  the  room  was  the  finding  of  a  collar  therein 
of  the  size  worn  by  him.  Held,  that  the  evidence  was  not  sufficient  to 
support  an  instruction  on  the  unexplained  possession  of  recently  stolen 
property,  and  that  the  instruction  given,  to  the  effect  that  the  find- 
ing of  the  stolen  property  in  the  room  was  presumptive  evidence  of 
defendant's  guilt,  was  erroneous,  because  failing  to  require  a  find- 
ing that  defendant  and  such  third  person  acted  in  concert  in  the 
commission  of  the  crime. 
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Appeal  from  Linn  District  Court, — Hon.  Milo  P.  Smith, 

Judge. 

Tuesday,  January  14,  1913. 

The  defendant  appeals  from  conviction  of  larceny  from  a 
building. — Reversed  and  Remanded. 

Crosby  &  Fordyce,  for  appellant. 

George  Cosson,  Attorney-General,   and  John  Fletcher, 
Assistant  Attorney-General,  for  the  State. 

Ladd,  J. — I.    The  defendant  and  one  Harry  Borsky,  alias 
Ike  Polsky,  were  jointly  indicted  for  the  larceny  of  several 

bolts  of  silk  from  the  store  of  Welsh-Cook 
law:  conspir-    Company  in  Cedar  Rapids.     The  defendant 

ftcy  *  cyid6ncc 

of  co-conspir-     elected  to  be  tried  separately,  and  argues  that 

fttor. 

the  court  erred  in  receiving  testimony  of  the 
acts  and  declarations  of  Borsky  in  promotion  of  an  alleged 
conspiracy  to  steal  silks  from  said  store.  The  evidence 
tended  to  show  that  he  and  Borsky  had  registered  under 
assumed  names  at  the  Grand  Hotel  September  18,  1911,  and 
had  occupied  the  same  room  until  the  afternoon  of  Septem- 
ber 20th;  that  on  September  19th  at  about  12:30  o'clock 
defendant  went  to  the  second  floor  of  said  store  and  stood  at 
the  silk  counter  for  a  few  minutes  examining  the  silk  and 
looking  about  the  room,  observed  a  clerk  leave  for  lunch,  and 
talked  with  the  one  remaining,  followed  him  to  the  blanket 
counter,  and  told  him  he  would  not  wait  longer  for  his  uncle, 
and  requested  the  clerk,  if  his  uncle  came,  to  say  he  would  be 
back  about  1 :30  o'clock.  He  did  not  return,  but  on  the  next 
day  Borsky  and  Robinson  came  at  about  the  same  time — ^that 
is,  12:30  o'clock — ^the  former  bringing  from  his  room  at  the 
hotel  a  large  satchel.    This  was  set  down  at  the  top  of  the 
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stairs,  and  they  advised  the  manager  who  had  followed  them 
that  the  firm  of  Robinson  &  Cone  was  transferring  a  stock  from 
Sioux  City  to  Davenport  and  they  would  like  to  look  at  blank- 
ets. Borsky  represented  himself  as  Cone  and  started  for  the 
blanket  department  with  the  only  clerk  on  that  floor;  the  other 
having  departed  for  lunch,  as  on  the  day  previous.  Robin- 
son talked  with  the  sales  manager  for  a  few  minutes,  when  the 
latter  returned  to  the  first  floor.  After  looking  at  blankets 
near  by,  Borsky  asked  to  see  the  woolen  blankets,  and  the  clerk 
took  him  to  a  distant  part  of  the  floor  out  of  view  of  the  silk 
counter,  and  there  the  latter  examined  the  stock  for  ten  or 
fifteen  minutes.  But  he  did  not  buy  then,  as  his  store  was  not 
ready.  Requesting  a  list  with  prices  and  the  clerk's  name, 
he  said  he  had  not  had  dinner,  and  he  would  have  to  go,  shook 
hands  with  the  clerk  several  times,  took  his  satchel,  and 
departed  down  the  elevator  with  Robinson.  In  the  afternoon 
the  clerk  who  had  stepped  out  to  lunch  discovered  that  about 
fourteen  bolts  of  silk  were  missing.  On  the  afternoon  of  Sep- 
tember 21st,  at  about  2:30  o'clock,  Borsky  called  at  the  dry 
goods  department  of  Rudge-Gunsel  Company  in  Lincoln,  Neb., 
and  began  negotiating  for  the  sale  of  silks  which  he  claimed  to 
have  received  in  a  trade  and  later  submitted  samples  of  silks 
Uke  those  stolen.  The  buyer  insisted  upon  seeing  the  goods. 
A  deal  was  not  made,  but  he  saw  Borsky  and  defendant 
together  at  the  Lincoln  Hotel  the  next  morning.  The  defend- 
ant registered  at  the  Savoy  House  at  that  place  in  the  after- 
noon of  the  22d  and  remained  until  the  25th,  Borsky  sharing 
his  room,  and  on  the  later  date  they  left  and  were  seen  there- 
after entering  the  Star  Rooming  House,  joining  the  hotel,  two 
or  three  times.  They  were  arrested  at  about  2  o'clock  in  the 
morning  of  September  27,  1911,  and,  upon  searching  room 
sixty-one  of  the  Star  Boarding  House,  the  satchel  Borsky  had 
at  the  store  in  Cedar  Rapids  and  several  bolts  of  silk  missed 
therefrom  were  found.  A  collar  of  size  suitable  for  defendant 
was  found  in  a  hand  bag  in  the  room.  From  this  evidence, 
the  jury  might  well  have  inferred  the  existence  of  a  scheme  or 
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plan  between  Borsky  and  defendant  to  commit  the  offense, 
and,  this  being  so,  the  rulings  by  which  testimony  of  the  aets 
and  declarations  of  Borsky  in  promotion  thereof  was  rightly 
admitted. 

II.  John  Schmitt,  after  testifying  that  he  was  a  police 
o£Scer  of  Lincoln,  Neb.,  and  that  he  was  detailed  to  arrest 

defendant  and  locate  the  stol^oi  silk,  was  asked 
^'  w'evidwaS:     to  '*  State  whether  or  not  prior  to  that  time 
ce.  (when  they  were  arrested)   you  had  heard 

Lehlan  and  Polsky  were  occupying  room  sixty-one  at  the  Star 
Rooming  House."  An  objection  '^as  calling  for  hearsay,  im- 
material, leading,  and  suggestive,"  was  overruled,  and  the 
witness  answered,  '*Yes,  sir,"  and  proceeded  to  testify  of  hav- 
ing searched  the  room.  A  similar  question  was  propounded  to 
W.  T.  Deveresse,  the  Omaha  detective  who  located  the  alleged 
culprits,  and  over  a  like  objection  he  answered  in  the  afBrma^ 
tive.  Had  other  evidence  of  such  occupancy  of  the  designated 
room  been  conclusive,  the  admission  of  this  testimony  as 
explaining  the  occasion  for  searching  the  room  might  not  have 
been  regarded  as  prejudicial;  but  no  testimony  was  adduced 
tending  to  show  that  defendant  or  Borsky  was  ever  in  the  room, 
save  the  finding  in  a  grip  of  a  collar  which  fitted  defendant 
and  the  satchel  previously  seen  in  Borsky 's  possession.  The 
room  then  could  not  properly  have  been  assumed  to  have  been 
in  their  occupancy,  and  this  hearsay  evidence  might  have  and 
doubtless  was  given  consideration  by  the  jury  in  passing  on 
this  issue.    The  rulings  were  erroneous. 

III.  There  was  no  error  in  refusing  to   instruct,   as 
8.  samb:  In-  requested  by  defendant,  that  the  jury  could 

•tructions.  ^^^  **find  defendant  guilty  on  account  of  any 
act  of  his  done  after  September  20,  1911,"  for  the  jury  was 
told  thatj  unless  found  guilty  of  the  larceny  of  the  silk  com- 
mitted by  some  one  on  that  day,  he  should  be  acquitted.  This 
sufSciently  guarded  against  the  possibility  of  conviction  for 
receiving  stolen  goods. 

IV.  The  seventh  instruction  given  read:    ''It  is  a  rule 
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that  the  unexplained  possession  of  property  recently  stolen  is 

presumptive  evidence  that  the  person  in  ivhose 

^'  ^DjVr^e'nt      possession  it  is  so  found  stole  it;  and  if  you 

Btofen" prop?       find  in  this  case,  beyond  a  reasonable  doubt, 

dence:  In-         that  shortly  after  the  theft  of  the  property 

described  in  the  indictment,  if  there  was  a 
theft  of  it,  or  any  portion  of  it  was  found  in  the  possession 
of  the  defendant  in  Lincoln,  Neb.,  or  in  the  room  which  he  was, 
or  had  been,  occupying  by  himself  or  with  his  codefendant, 
and  such  possession  has  not  been  satisfactorily  explained,  such 
possession  would  be  presumptive  evidence  of  the  defendant's 
guilt.  And  such  presumption  is  not  discharged  or  overcome 
by  the  fact  that  other  goods  not  identified  as  belonging  to  the 
Welch-Cook  Company  were  found  at  the  same  time  and  place. " 

Though  it  might  have  been  inferred  that  defendant  was 
slopping  at  the  Star  Boarding  House,  there  was  no  showing 
that  he  occupied  room  sixty-one  when  there.  The  mere  fact 
that  a  sixteen-inch  collar  was  found  in  a  grip  in  that  room  and 
that  defendant  wore  collars  of  that  size  was  not  alone  su£Scient 
to  warrant  such  conclusion. 

Another  reason  for  disapproving  this  instruction  is  that  it 
declares  that  the  finding  of  the  stolen  property  in  the  room 
occupied  by  himself  and  Borsky  would  afford  presumptive 
evidence  of  guilt.  This  is  not  so  unless  the  jury  also  found 
that  the  two  were  acting  in  concert,  for  the  silks  were  found  in 
the  satchel  identified  as  the  one  Borsky  had  had  in  the  store. 
As  these  were  in  Borsky  *s  recent  possession,  to  render  this 
binding  on  defendant  as  furnishing  presumptive  evidence  of 
guilt  against  him,  it  must  also  have  appeared  that  he  was  act- 
ing in  concert  with  Borsky.  People  v.  Niclosi,  34  Pac,  824; 
State  V.  Raymond,  46  Conn,  345;  Porter  v.  People,  31  Colo. 
508  (74  Pac.  879) ;  States  v.  Phelps,  91  Mo.  478  (4  S,  W.  119) ; 
State  V.  Wohiman,  34  Mo.  482  (86  Am.  Dec.  117). 

The  requirement  of  such  a  finding  was  omitted  from  the 
instruction,  and  the  error  in  so  doing  is  not  obviated  by  the 
previous  instruction,  as  contended.    Again,  the  possession  is 
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said  to  be  presumptive  evidence  unless  explained.  As  no 
explanation  was  attempted,  this  may  not  have  been  prejudicial 
error.  Baldwin  v.  State,  31  Tex.  Cr.  R.  589  (21  S.  W.  679) ; 
25  Cyc.  152.  But  it  will  be  as  well  to  instruct  more  fully  on 
another  trial.  State  v.  Bartlett,  128  Iowa,  518 ;  State  v.  Kimes, 
152  Iowa,  240. 

The  court  did  not  caution  the  jury  not  to  consider  the 
evidence  of  acts  and  declarations  of  Borsky  alone  in  deter- 
mining whether  there  was  a  conspiracy  between  him  and 
defendant.  Whether  this  omission,  in  the  absence  of  a  request, 
was  error,  we  need  not  now  determine,  but  mention  the  matter 
that  it  may  not  be  overlooked  on  another  trial. — Reversed  and 
Remanded. 


Charles  H.  Mitchell,  Appellee,  v.  William  Graver, 

Appellant. 

Partition  fences:  construction  of  tight  fencb.  Under  the  present 
statutes  s^veming  the  building  of  partition  fences,  an  owner  who 
has  made  his  portion  of  the  fence  tight  can  require  the  adjoining 
owner  to  constmet  his  portion  in  a  like  tight  manner,  regardless  of 
whether  he  uses  his  land  for  pasturing  sheep  and  swine  or  for  culti- 
YEtion. 

Appeal  from  Cedar  District  Court. — ^Hon  W.  N.  Treichler, 

Judge. 

Wednesday,  January  15,  1913. 

This  is  a  controversy  over  a  partition  fence,  and  the  con- 
struction of  the  statute  in  regard  to  such  fences.  There  was 
a  judgment  against  defendant,  and  he  appeals. — Affirmed. 

Chas.  W.  Kepler  &  Son,  for  appellant. 
C.  J.  Lynch,  for  appellee. 


Jan.  1913]  Mitchelx.  v.  Oraveb:  189 

Preston,  J. — The  case  was  tried  on  an  agreed  statement 
of  facta.  The  sole  question  for  determination  is  whether 
one  adjoining  landowner,  in  this  case  the  plaintiff,  who  has 
fully  complied  with  chapter  138,  Acts  33d  General  Assembly 
by  making  his  portion  of  the  partition  fence  tight  as  therein 
defined,  can  require  the  other  adjoining  owner  (defendant) 
to  construct  his  portion  in  like  tight  manner,  when  he, 
defendant,  is  not  and  has  not  been  using,  and  is  not  desirous 
of  using,  his  land  for  pasturing  sheep  or  swine,  but  where  he  is 
using  said  land  for  pasturing,  and  cultivating  the  same.  The 
district  court  by  its  judgment  answered  this  question  in  the 
affirmative,  and  required  defendant  to  make  his  part  of  the 
fence  a  tight  fence  as  defined  by  the  staute.  Chapter  138, 
Acts  33d  General  Assembly  repealed  section  2367  of  the 
Code,  and  was  substituted  therefor.  The  first  part  of  the 
old  section  and  the  substitute  are  the  same  and  define  a  law- 
ful fence,  but  the  repealed  section  did  not  defijle  a  tight 
fence.  In  the  new  law  the  following  provision  is  found  which 
18  not  in  the  old:  ''Provided,  however,  that  all  partition 
fences  may  be  made  tight  by  the  party  desiring  it,  and,  when 
his  portion  is  so  completed  and  securely  fastened  to  good  sub- 
stantial posts,  set  firmly  in  the  ground,  not  more  than  twenty 
(20)  feet  apart,  the  adjoining  property  owner  shall  construct 
bis  portion  of  the  adjoining  fence,  in  a  like  tight  maner, 
same  to  be  securely  fastened  to  good  substantial  posts,  set 
firmly  in  the  ground  not  more  than  twenty  (20)  feet  apart.*' 
is  not  in  the  old:  ''Provided,  however,  that  all  partition 
fence,  and  continues  thus:  "In  case  adjoining  owners  or 
occupants  of  land  sliall  use  the  same  for  pasturing  sheep  or 
swine,  each  shall  keep  his  share  of  the  partition  fence  in 
such  condition  as  shall  restrain  such  sheep  or  swine."  This 
language  last  quoted  is  also  found  in  the  old  section.  The 
old  section  provided  that  "all  partition  fences  may  be  made 
tight  by  the  party  desiring  it,  and  at  his  election,  the  added 
material  may  be  removed."  This  was  omitted  in  the  new 
and  in  its  place  was  enacted  the  provision  first  quoted.    Ex- 
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cepit  for  this  change,  and  the  definition  of  a  tight  fence,  the 
new  statute  is  the  same  as  the  old. 

It  is  apparent  that  in  repealing  the  old  section  and  enact- 
ing the  substitute,  the  Legislature  had  two  purposes  in  view : 
First,  to  define  a  tight  fence,  and,  second,  instead  of  requir- 
ing a  person  desiring  it  to  make  tight  the  entire  partition 
fence  at  his  own  expense,  with  the  privilege  of  removing  the 
added  material,  to  provide  that  ''all  partition  fences  may  be 
made  tight,  by  the  party  desiring  it,  and  when  his  portion  is 
so  completed  •  .  .  the  adjoining  property  owner  shall  con- 
struct his  portion  of  the  adjoining  fence  in  like  tight  man- 
ner," etc.  It  is  appellant's  contention  that  this  last  pro- 
vision is  in  conflict  with  the  later  provision  in  the  statute 
heretofore  quoted  in  regard  to  each  keeping  his  fence  in  con- 
dition to  restrain  sheep  or  swine,  and  that,  in  order  to  con- 
strue this  law  as  the  trial  court  did,  it  is  necessary  to  read 
out  of  the  statute  the  later  provision.  He  makes  a  further 
claim,  and  states  it  this  way:  **We  construe  this  new  statute 
to  mean  that,  when  an  adjoining  landowner  desires  to  make 
his  part  of  the  partition  fence  tight,  the  law  points  out  in 
what  manner  he  shall  make  it  tight;  and  then,  in  case  the 
adjoining  owners  or  occupants  of  land  shall  use  the  same  for 
pasturing  sheep  or  swine,  he  shall  make  his  portion  of  the 
partition  fence  tight  in  like  manner."  In  this  we  cannot 
concur  as  to  either  proposition.  It  seems  to  us  this  would  be 
a  strained  construction.  As  to  the  last  proposition  the  trouble 
is  the  statute  does  not  so  read.  The  sum  of  it  all  is  that 
where  one  desires  to  make  his  fence  tight,  and  does  so,  the 
other  must  make  his  fence  tight.  Nor  do  we  think  there  is 
any  conflict  in  the  two  clauses.  There  is  no  conflict  in  these 
two  provisions,  any  more  than  there  was  in  the  old  statute, 
which  read,  as  we  have  heretofore  stated,  *'all  partition  fences 
may  be  made  tight  by  the  party  desiring  it,  and  at  his  elec- 
tion, the  added  material  may  be  removed,"  and  the  p^ovi^ion 
as  it  appears  in  both  the  old  and  new  section,  which  we  have 
quoted,  as  to  each  owner  or  occupant  keeping  his  share  of 
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the  fence  in  condition  to  restrain  sheep  and  swine,  where  each 
landowner  or  occupant  so  uses  his  land.  The  first  clause  in 
controversy  has  reference  to  owners  and  the  other  to  owners 
or  occupants.  Two  contingencies  are  provided  for  by  this 
new  Statute — ^two  classes  of  cases.  In  the  first  the  statute 
deals  with  all  partition  fences  without  regard  to  the  use  made 
of  the  land,  and  if  one  owner  desires  a  tight  partition  f enc3, 
and  so  builds  his  portion,  the  other  owner  must  construct  his 
portion  in  like  tight  manner.  The  second  class  has  to  do 
with  lands  on  which  sheep  and  swine  are  pastured  by  the  own- 
ers or  occupants,  ar.d  in  such  a  case  each  must  keep  his  share 
in  such  condition  as  shall  restrain  such  animals.  This  case, 
according  to  the  agreed  statement  of  facts,  comes  within  the 
first  class,  so  that  the  latter  provision  of  the  statute  has  no 
application  to  the  facts  here,  but  there  is  no  conflict  between 
the  two  clauses  referred  to.  Construing  the  new  act  as  we  do 
gives  force  to  all  its  parts,  and  is  such  a  construction  as  to 
accomplish  the  purposes  and  intention  of  the  Legislature. 

We  think  the  action  of  the  trial  court  was  right,  and  the 
judgment  is  therefore  Affirmed, 


State  op  Iowa,  Appellee,  v.  Major  Wai/tz,  Appellant. 

Malidons  miscliief :  evidence  :  malice.  On  a  prosecution  for  malicious 
1  injury  to  any  building  or  fixtures  attached  thereto,  the  property  of 
another,  it  may  be  shown  that  at  the  time  defendant  did  the  things 
complained  of  he  used  abusive  and  profane  language,  as  bearing 
upon  the  question  of  malice;  and  as  so  limited  by  the  court  in  this 
instance  the  evidence  was  properly  received. 

Kvn>ENCE:  rLiOHT.  Where  defendant,  in  a  prosecution  for 
malicious  injury  committed  while  intoxicated,  was  first  convicted  of 
drunkenness  and  ordered  to  work  out  his  fine,  but  fled  and  was  sub- 
sequently arrested  on  the  graver  charge,  evidence  of  his  flight  was 
properly  received;  it  being  for  the  jury  to  determine  whether  he 
fled  to  escape  his  sentence  for  drunkenness,  or  through  fear  of  prose- 
cution for  the  graver  offense. 
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Same:    malice  toward  owner  of  pbopertt.    Malice  toward  the  owner 

3  of  property  maliciously  injured  muBt  be  estabUshedy  but  it  is  not 
necessary  that  defendant  should  have  known  at  the  time  of  doing  the 
act  who  the  owner  was.  If  at  the  time  of  doing  the  act  he  was  bent 
on  mischief,  prompted  by  an  evil  mind  to  maliciously  destroy  or 
injure  the  property  without  regard  to  its  ownership,  that  is  sufficient 
malice  toward  the  owner  to  meet  the  requirements  of  the. law. 

Same:    excessive  sentence.    A  sentence  to  the  state  reformatory  of 

4  one  who,  in  an  intoxicated  condition,  entered  a  building,  used  abu- 
sive and  profane  language,  tore  loose  a  machine  fastened  to  the  floor 
by  screws  and  broke  and  tore  down  an  electric  fixture,  was  excessive, 
and  is  reduced  to  six  months  in  the  county  jail  with  credit  for  time 
already  served. 

Appeal  from  Story  District  Court. — Hon  C.  Q.  Lee,  Judge. 
Affirmed. 


Wednesday,  January  15,  1913. 

J.  F.  Martin,  for  appellant. 

George  Cosson,  Attorney-General,  for  the  State. 

Gaynor,  J. — It  appears  from  the  record  in  this  ease 
that  on  the  10th  day  of  January,  1912,  the  grand  jury  re- 
turned the  following  indictment  against  the  defendant :  **The 
grand  jury  of  county  of  Story  and  state  of  Iowa  accuse 
Major  Waltz  of  the  crime  of  maliciously  injuring  a  building 
and  fixtures,  committed  as  follows:  The  said  Major  Waltz 
on  December  17,  1911,  in  Story  county,  Iowa,  did  maliciously 
and  willfully  injure  and  deface  a  certain  building  and  fix- 
tures attached  thereto  in  city  of  Nevada,  in  said  county,  the 
depot  of  C.  N.  W.  Ry.  Co.,  by  then  and  there  willfully,  fore- 
ibly,  unlawfully,  and  maliciously  breaking  and  tearing  up  a 
certain  gum  machine  attached  to  the  floor  of  said  buijding, 
and  by  then  and  there  willfully,  unlawfully,  and  maliciously 
breaking  and  tearing  down  a  certain  light  fixture  attached  to 
said  building,  contrary  to  a  statute  made  and  provided,"  etc. 
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To  this  iudictment  the  defendant  entered  a  plea  of  not  guilty, 
and  upon  the  issue  thus  tendered  the  defendant  was  tried 
to  a  jury  and  found  guilty  as  charged,  and  sentenced  by  the 
coiul;  to  five  years  in  the  reformatory  at  Anamosa,  Iowa. 

The  statute  under  which  the  defendant  was  indicted  is 
4822  of  the  Code  of  1897,  as  amended  by  chapter  161  of  the 
Acts  of  the  31st  General  Assembly,  which  reads  as  follows: 
•*If  any  person  maliciously  injure,  deface,  or  destroy  any 
building,  or  fixtures  attached  thereto,  the  property  of  another, 
he  shall  be  imprisoned  in  the  penitentiary  not  more  than  five 
years  or  in  the  county  jail  not  more  than  one  year  or  be 
fined  not  exceeding  $500.00."  The  evidence  in  this  case 
establishes  beyond  question  and  beyond  all  reasonable  doubt 
that  the  defendant  did  the  things  charged  in  the  indictment 
to  have  been  done  by  him,  and  the  verdict  of  the  jury  is 
amply  sustained  by  the  evidence  submitted  in  the  case.  It 
appears  from  the  undisputed  evidence  and  beyond  any  rea- 
sonable doubt  that  on  or  about  the  time  stated  in  the  indict- 
ment, defendant  entered  the  depot  of  the  Chicago  &  North-  ^ 
western  Railway  Company  at  Nevada,  Iowa,  in  an  intoxicated 
condition;  that  he  used  abusive  and  profane  language,  and 
sought  personal  encounter  with  others  in  the  depot  at  the 
time;  that  he  tore  from  the  floor  of  the  depot  building  a 
certain  gum  machine,  attached  by  means  of  screws,  and  tore 
a  certain  light  globe  from  its  fastenings  and  cast  it  from 
him. 

Defendant  complains  of  the  action  of  the  court  in  ad- 
mitting, over  his  objection,  the  evidence  tending  to  show 
^    „  that  he  used  abusive  and  profane  language, 

"  Mence :  ^^  *^®  theory  that  it  did  not  in  the  least  tend 

"^"*^-  to    connect    the    defendant    with    the    acts 

charged  as  constituting  the  crime  for  which  he  was  indicted. 
One  of  the  essential  elements  of  the  crime  charged  is  malice, 
end  this  evidence  was  admitted  by  the  court  simply  for  the 
purpose  of  showing  the  mental  condition  of  the  defendant  * 

at  the  time  it  is  charged  thdt  he  did  tb^  things  complained  of, 
Vop.  158  U.— 13 
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and  was  by  the  court  limited  to  that  purpose;  the  court  in 
the  ninth  instruction  sa3ring:  ''This  evidence  is  not  allowed 
for  the  purpose  of  showing  the  defendant  guilty  of  the  crime 
but  for  the  purpose  of  showing  defendant's  mental  condition 
at  the  time."  With  this  limitation  upon  the  evidence^  and 
for  this  purpose,  the  evidence  was  properly  admitted. 

It  appears,  also,  from  the  evidence  that  subsequent  to 
the  17th  d^y  of  December,  1911,  or  immediately  thereafter, 
2.  Same:  evi-  defendant  was  arrested  for  being  found  in  a 
dence':  flight  g^ate  of  intoxication,  and  fined  $100,  and 
ordered  to  work  upon  the  streets  of  the  city ;  that  while  so  en- 
gaged in  working  upon  the  streets,  and  when  alone,  he  left  and 
went  to  his  home  at  Iowa  Falls,  where  his  parents  live,  and 
stayed  there  until  he  was  indicted  and  arrested  later  for  the 
crime  charged  in  this  case.  The  evidence  tending  to  show 
this,  however,  was  objected  to,  and  complaint  is  now  made  of 
the  admission  of  this  evidence ;  it  being  contended  that  there 
is  no  evidence  tending  to  show  that  he  fled  from  fear  of 
prosecution  for  the  crime  charged  in  this  indictment,  and 
it  is  assumed  in  argument  that  he  left  simply  because  he 
wished  to  avoid  the  penalty  for  drunkenness.  That  the  de- 
fendant fled,  and  went  to  another  part  of  the  state,  within 
a  short  time  after  the  commission  of  the  act  complained  of 
here,  is  not  disputed.  Why  he  left,  whether  through  fear 
of  prosecution  for  this  higher  offense,  or  to  escape  from 
serving  out  his  sentence  for  drunkenness,  was  a  question  for 
the  jury,  and  no  error  was  committed  by  the  court  in  the 
admission  of  this  evidence  and  the  court,  under  its  eighth 
instruction,  properly  left  the  question  to  the  jury  for  its 
determination. 

It  is  again  argued  by  appellant  that  the  act  must  be 
shown  to  be  willful  and  malicious  as  to  the  party  whose  prop- 

erty  is  alleged  to  have  been  injured.  If  he 
'  towTird  owner     Were-  bent  on   mischief,   and  willfully   and 

prope  y.  maliciously  destroyed  the  property,  it  is 
wholly  immaterial  as  to  whether  he  knew  who  the  owner  was 
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at  the  time  of  the  commission  of  the  act.  Whfle  malice  toward 
the  owner  must  be  established,  it  is  not  necessary  that  the 
defendant  should  have  known,  at  the  time  of  doing  the  act, 
who  the  owner  was.  For  if,  at  the  time  of  the  commission  of 
the  act,  he  was  bent  on  mischief,  and  maliciously  destroyed 
the  property,  recklessly,  without  regard  to  the  ownership 
thereof,  prompted  by  an  evil  mind  to  destroy  or  injure,  this 
will  be  sufScient  malice  to  meet  the  law,  requiring  malice 
toward  the  owner. 

As  to  whether  the  intoxication  of  defendant  at  the  time 
was  such  as  to  render  him  incapable  of  understanding  or 
appreciating  his  act  and  its  consequences,  or  such  as  to  make 
him  incapable  of  entertaining  malice,  is  a  question  for  the 
jury  under  all  the  evidence,  and  was  fairly  and  correctly  left 
to  the  jury. 

We  find  no  error  in  the  record,  except  that  we  are  unani- 
4  Same  :  execs-  mously  agreed  that  the  sentence  to  the  ref or- 
siTe  sentence,  matory  at  Anamosa  is  excessive,  and  there- 
fore order  that  the  same  be  reduced  to  six  months  in  the 
county  jail  of  Story  county,  Iowa,  and  that  he  be  credited 
thereon  for  all  time  actually  served  in  fulfillment  of  the  sen- 
tence, if  any. 

Thus  modified,  the  case  is  Affirmed. 


IVIary  Johnson,  et  al..  Appellees,  v.  Wuxiam  K.  Foust, 

Appellant. 

Tmslta:  besultinq  trust:  enfobcement.  Where  a  husband  invested 
1  his  wife's  monej  in  land,  taking  the  legal  title  in  his  own  name,  no 
presumption  of  advancement  arises,  but  rather  a  resulting  trust  in 
favor  of  the  wife  to  the  extent  of  her  funds  so  invested.  And  where 
the  husband  did  not  deny  the  existence  of  the  trust  but  impliedlj 
admitted  it,  he  could  not  rely  upon  the  statute  of  limitations,  laches 
or  adverse  possession  to  prevent  its  enforcement. 

Appeal  from  Benton  District  Court. — ^Hon.  Clarence 

Nichols,  Judge. 
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Wednesday,  January  15,  1913. 

Suit  in  equity  to  establish  a  resulting  trust  in  certain 
lands,  the  legal  title  to  which  is  in  defendant  William  K. 
Foust.  The  trial  court  rendered  a  decree  for  plaintiffs,  and 
defendant  appeals — Modified  and  Affirmed, 

C.  W.  E.  Snyder,  for  appellant. 
Siruble  &  Stiger,  for  appellees. 

Deemer,  J. — ^Plaintiffs  are  the  children  of  William  K. 
and  Anna  R.  Foust  and  the  sole  and  only  heirs  of  Anna  B. 
Foust,  who  died  April  23,  1903.  They  brought  this  suit  to 
establish  a  resulting  trust  in  favor  of  their  mother  in  a  cer- 
tain fractional  quarter  of  land  in  Butler  county,  the  legal 
title  to  which  is  in  their  father,  the  defendant.  The  defendant 
denied  the  alleged  trust,  pleaded  the  statute  of  limitations, 
laches,  and  adverse  possession,  and,  upon  the  testimony 
adduced,  the  trial  court  made  the  following  findings  of  fact 
and  conclusions  of  law : 

Prior  to  the  year  1878  Anna  R.  Foust  received  from 
the  estates  of  her  father  and  mother  the  sum  of  about  $1,600; 
about  the  time  last  referred  to  she  placed  the  said  $1,600 
in  the  hands  of  her  \iusband,  who  is  the  defendant,  William 
K.  Foust,  and  said  William  K.  Foust,  purchased,  in  con- 
nection with  his  brother-in-law,  B.  F.  Davis,  a  quarter  sec- 
tion of  land,  the  whole  quarter  section  costing  $3,600.  The 
legal  title  to  this  land  was  taken  in  the  defendant,  William 
K.  Foust,  and  he  continued  to  hold  it  until  some  time  prior 
to  1886,  when  the  land  was  sold  at  an  advance  of  about  $800 
on  the  quarter  section,  and  out  of  the  proceeds  of  one-half 
of  the  sale  of  the  quarter  section  the  defendant,  William 
K.  Foust,  received  $2,200.  The  evidence  is  not  clear  as  to 
just  where  the  difference  between  the  $1,600  furnished  by 
Anna  R.  Foust  and  the  $1,800  originally  paid  on  this  first 
purchase  came  from,  but  in  that  respect  the  court  gives 
the  defendant,  WiUiam  K,  Fou9t,  the  benefit  of  any  doubts, 
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and  finds  that  the  difference  between  said  $1,600  and  the 
$1,800  was  paid  by  William  K.  Foust  out  of  his  own  funds. 
The  result  is  that  the  court  finds  one-half  of  the  interest  in 
the  original  purchase  was  paid,  $1,600  by  Anna  R.  Foust, 
and  $200  by  William  K.  Foust.  The  court  further  finds  that 
about  March  1,  1886,  the  defendant,  William  K.  Foust,  pur- 
chased the  southwest  fractional  quarter  of  section  7,  in  town- 
ship 83  north,  of  range  12  west,  of  the  fifth  P.  M.,  being 
the  land  in  controversy  in  this  suit ;  that  the  purchase  price 
of  the  land  last  described  was  the  sum  of  $3,700 ;  and  at  the 
time  of  the  purchase  the  defendant,  William  K.  Foust,  paid 
thereon  the  sum  of  $2,200,  being  the  sum  he  had  received 
out  of  the  proceeds  of  sale  of  the  land  first  purchased.  The 
balance  of  the  purchase  price  in  the  sum  of  $1,500  was  evi- 
denced by  a  note  secured  by  mortgage  on  the  land  last 
described.  The  original  mortgage  given  to  secure  the  $1,500 
of  original  price  has  been  introduced  in  evidence  as  Exhibit 
2,  and  it  appears  therefrom,  and  the  court  finds,  that  Wil- 
liam K.  Foust  gave  his  three  notes,  of  $500  each,  for  the 
said  unpaid  balance.  The  court  finds  that  ^^/is  of  the  $2,200 
in  cash  paid  on  the  purchase  price  of  $3,700  of  the  land 
that  was  last  purchased  were  the  funds  of  Anna  R.  Foust, 
and  the  remainder  of  the  $2,200  cash  paid  was  the  funds 
of  the  defendarft,  William  K.  Foust,  and  that  the  ^^/st  of 
said  purchase  price  represented  by  notes  and  mortgages  was 
paid  by  the  defendant,  William  K.  Foust.  The  court  fur- 
ther finds  that  Anna  R.  Foust  died  intestate  on  or  about  the 
23d  day  of  April,  1903,  survived  by  her  husband,  William 
K.  Foust,  who  is  the  defendant,  and  the  plaintiffs,  Mary 
Johnson,  Linda  Mester,  Grace  Wilder,  Jesse  Foust,  and  Wil- 
liam Foust,  who  were  her  children  and  only  heirs  at  law. 
There  is  nothing  in  the  evidence  from  which  the  court  is 
able  to  find  any  intention  on  tlie  part  of  Anna  R.  Foust  to 
give  to  William  K.  Foust  the  $1,600  which  she  originally 
placed  in  his  hands  for  investment,  or  any  sums  arising  out 
of  said  original  fund  or  funds.  That  the  said  William  K. 
Foust  held  the  original  funds  in  trust,  and  that  the  real 
estate  afterwards  purchased  by  him,  title  to  which  was  taken 
in  his  own  name,  was  held  by  him  in  trust  in  proportions 
found  hereinbefore.  The  court  further  finds  that  at  no  time 
during  the  lifetime  of  Anna  R.  Foust,  nor  until  the  com- 
mencement of  this  suit,  did  the  defendant,  William  K.  Foust, 
repudiate  the  trust  or  deny  the  ownership  of  Anna  R.  Foust 
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in  the  real  estate;  that  any  taxes  paid  or  moneys  expended 
on  the  place  were  the  proceeds  of  the  place,  all  of  which 
were  received  by  the  defendant  William  K.  Foust,  and  used 
for  the  payment  of  taxes  and  improvement  of  the  place  and 
the  support  of  the  family,  and  that  the  defendant  has  failed 
to  establish  his  plea  of  the  statute  of  limitations  by  the  evi- 
dence. The  court  has  not  considered  any  matters  testified 
to  by  the  defendant,  William  K.  Foust,  in  so  far  as  they 
relate  to  personal  transactions  or  communications  with  Anna 
B.  Foust.  On  the  facts  found,  the  court  holds  that  at  and 
prior  to  the  death  of  Anna  R.  Foust  the  said  Anna  R.  Foust 
was  the  equitable  owner  of  the  ^^/is  of  ^^/st  of  the  land  in 
controversy,  and  that  the  defendant,  William  K.  Foust,  was 
the  owner  in  fee  of  the  remainder  of  said  lands,  and  that 
upon  the  death  of  the  said  Anna  R^  Foust  the  defendant, 
William  K.  Foust,  became  the  owner  of  one-third  of  the 
interests  which  Anna  R.  Foust  had  previously  owned  in 
said  lands ;  and  the  plaintiffs  in  this  suit,  being  children  and 
sole  heirs  at  law  of  Anna  R.  Foust,  became  owners  of  the 
remaining  two-thirds  of  the  interests  which  Anna  R.  Foust 
owned  in  said  lands  at  and  prior  to  her  death,  and  that  plain- 
tiffs are  entitled  to  decree  accordingly. 

From  these  findings  and  conclusions  of  law,  the  plaintiffs 
have  not  appealed;  but  defendant  does  challenge  both  the 
facts  and  the  law  as  announced  by  the  trial  court. 

I.  As  plaintiffs  have  not  appealed,  they  are  in  no  posi- 
tion to  challenge  the  decree  in  any  particular;  and  as  to 
defendant's  appeal  we  are  satisfied  that  save  in  one  respect 
the  findings  of  fact  are  well  supported  by  the  testimony. 
We  shall  not  quote  from  the  record  the  evidence  justifying 
the  conclusions  of  the  trial  court.  It  is  enough  to  say  that 
plaintiffs  made  out  their  case  by  clear,  satisfactory,  and  con- 
vincing testimony.  Indeed,  the  defendant  virtually  admitted 
facts  which  prima  facie  made  a  case  of  resulting  trust,  and 
this  was  supplemented  by  a  strong  showing  of  admissions 
made  by  him  at  different  times,  even  down  to  the  commence- 
ment of  this  suit  Plaintiffs  fully  met  the  burden  imposed 
upon  them  in  such  cases.    Andrew  v.  Andrew,  114  Iowa,  524; 
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McAnnulty  v.  Seick,  59  Iowa,  590;  Nelson  v.  Worrall,  20 
Iowa,  469. 

There  is  one  question  of  fact  found  by  the  court,  how- 
ever, which  we  think  is  not  sustained  by  the  testimony,  and 
that  is  the  proportion  or  share  of  the  purchase  price  paid 
by  the  mother  on  the  first  piece  of  property  purchased  by  the 
defendant.  The  trial  court  found  that  it  was  sixteen- 
eighteenths,  whereas  we  are  convinced  from  our  examination 
of  the  record  that  the  purchase  price  of  the  land  was  $4,000, 
of  which  defendant  furnished  one-half,  or  $2,000,  and  that  of 
this  $2,000  Anna  B.  Foust  furnished  $1,600,  or  sixteen- 
twentieths,  instead  of  sixteen-eighteenths.  The  trial  court 
was  evidently  misled  as  to  the  testimony  here,  and  its  opinion 
should  be  modified  in  this  respect  to  correspond  with  the 
testimony  adduced. 

II.  The  legal  propositions  implied  from  the  findings 
of  the  trial  court  are  sound. 

The  defendant  husband  took  his  wife's  money  which 
came  from  her  father's  estate,  and  in  conjunction  with  her 
brother  invested  $1,600  thereof  in  some  land,  taking  the  legal 
title  thereto  in  the  name  of  himself  and  her  brother.  There 
is  no  presumption  of  advancement  in  such  a  case  as  contended 
for  appellant.  Copper  v.  Iowa  Trust  &  8av.  Bank,  149  Iowa, 
336 ;  McClenahan  v.  Stevenson,  118  Iowa,  106 ;  Ctdp  v.  Price, 
107  Iowa,  133 ;  Andrew  v.  Andrew,  114  Iowa,  524 ;  Smith  v. 
Smith,  132  Iowa,  700. 

Under  such  a  state  of  facts,  a  resulting  trust  arises  by 
implication.  See  cases  just  cited  and  Eckert  v.  Eckert,  152 
Iowa,  745 ;  Malley  v.  Malley,  121  Iowa,  237.  Of  course,  if  a 
gift  were  intended,  no  resulting  trust  would  arise;  but 
defendant  does  not  claim  that  the  money  was  a  gift.  On  the 
contrary,  he  many  times  asserted  that  the  money  belonged 
to  the  wife,  and  that,  as  the  matter  was  all  in  the  family  any- 
way, it  was  immaterial  that  he  held  and  retained  the  legal 
title.    Even  if  the  burden  were  upon  the  plaintiffs  to  over- 
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come  the  presumption  of  gift  or  advancement,  we  think  they 
have  met  that  burden. 

IIL  As  the  defendant  at  no  time  denied  the  trust  but 
from  time  to  time  impliedly  admitted  it»  he  cannot  rely  upon 
the  statute  of  limitations^  laches^  or  adverse  possession. 
Murphy  v.  Murphy,  80  Iowa,  740;  8miih  v.  Smith,  132  Iowa, 
700;  Zimkel  v.  Colson,  109  Iowa,  695. 

IV.  As  plaintiffs'  mother  did  not  furnish  the  entire  con- 
siderationy  but  simply  an  aliquot  part  thereof,  they  are 
entitled  to  have  a  trust  established  in  the  land  to  the  extent 
of  the  proportion  of  the  consideration  furnished  by  their 
mother,  and  this  we  find  to  have* been  sixteen-twentieths 
thereof.  The  defendant,  as  surviving  husband,  is  entitled  to 
one-third  of  this,  and  the  other  two-thirds  is  to  be  divided 
share  and  share  alike  between  the  children  and  heirs  at  law 
of  the  deceased  Anna  B.  Fonst.  The  only  error  in  the  decree 
we  have  already  pointed  out,  and,  to  the  extent  indicated,  it 
must  be  modified.  The  case  will  be  remanded  to  the  district 
court  for  one  in  harmony  with  this  opinicm.  Each  party  will 
pay  one-half  the  costs  of  the  api)eaL 

Modified  and  Remanded, 


E.  V.  TuTTLE  V.  James  Carbahkb,  Appellant 

Intoxicating  liqnon:    single  booic.    The  keeping  of  a  large  refrigera- 

1  tor  with  an  ice  chest  and  adjoining  storage  room  for  beer,  within 
a  single  room  in  which  the  retail  liquor  bnainess  was  eondneted,  hav- 
ing a  street  opening  for  ice  and  a  door  from  the  ice  chamber  to 
the  storage  room,  but  which  was  nailed  up,  was  not  a  violation  of 
the  statute  requiring  that  a  saloon  shall  be  conducted  in  a  single 
room  with  but  one  entrance. 

Same:     kuployees:     listing     of     nakbs.     Draymen  a^d    carriers 

2  engaged  in  hauling  liquors  from  a  railway  station  or  car  and  put- 
ting the  same  in  a  refrigerator  in  a  saloon  room  are  not  persons 
employed  about  a  saloon,  who  are  required  by  statute  to  be  listed 
with  the  county  auditor,  but  are  engaged  in  a  separate  employ- 
ment having  no  connection  with  the  saloon  business. 
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INTOXICATED  PEKSON:  EVIDENCE.  The  evidence  in  this  action 
is  held  insufficient  to  show  that .  defendant  alloifted  an  intoxicated 
person  in  his  saloon,  when  in  that  condition;  or  to  establish  the 
charge  that  defendant  failed  to  list  an  employee  before  he  began 
work. 


Appeal  from  CarroU  District  Court. — Hon.  M.  E.  Hutchin- 
son, Judge. 

Wednesday,  January  15,  1913. 

Suit  to  enjoin  a  liquor  nuisance  resulted  in  decree  as 
prayed.    The  defendant  appeals. — Reversed. 

L.  H.  Salinger  and  Ralph  McClean,  for  appellant. 

M.  S.  Odle,  for  appellee. 

« 

Ladd,  J. — The  petition  alleged  that  defendant  owned  cer- 
tain premises  in  Liddendale,  and  therein  kept,  with  intent  to 
sell  as  a  beverage  in  violation  of  law,  intoxicating  liquors,  and 
prayed  that  defendant  be  enjoined  from  so  maintaining  said 
premises  as  a  nuisance.  The  first  division  of  the  answer  was 
a  general  denial,  and  the  second  admitted  defendant  was 
operating  a  saloon  on  the  premises  in  question,  but  specifically 
alleged  the  performance  of  the  conditions  precedent  exacted 
by  section  2448  of  the  Code  as  essential  to  the  bar  of  the  mulct 
law.  Appellant  assumed  the  burden  of  proving  performance 
of  these,  but  insists  that,  in  the  absence  of  other  allegation 
in  the  petition  and  of  any  reply,  other  matters  pertaining  to 
the  operation  of  the  saloon  might  not  be  inquired  into. 
Whether  this  is  so  need  not  be  determined,  for  we  reach  the 
conclusion  on  the  merits  that  the  court  erred  in  entering  the 
decree. 

I.  In  the  single  room  with  door  opening  on  a  public 
business  street  there  was  an  ice  box  eighteen  feet  long  and 
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nine  feet  wide.  It  was  eight  feet  four  inches  high,  with  ceiling 

more  than  a  foot  and  a  half  farther  up,  and 

^  •  S3i?SS1"ta-     would  hold  a  car  load  of  beer.    Along  the  east 

g  e  room.  ^.  ^^  ^^  ^j^^  refrigerator  next  the  outside  door 

was  the  ice  chamber  or  rack.  Through  an  opening  from  the 
outside  ice  was  put  into  the  chamber.  This  opening  was  about 
two  feet  wide  and  five  feet  high,  with  the  lower  part  seven 
or  eight  feet  above  the  surface.  There  was  a  door  from 
the  ice  chamber  into  the  room  where  the  beer  was  stored,  but 
it  had  been  nailed  up,  and  was  so  kept.  This  box  was  not 
fastened  to  the  building  save  by  its  weight,  and  the  inside, 
because  of  the  low  temperature,  could  not  well  be  used  as  a 
place  for  dispensing  or  drinking  intoxicants.  It  was  not  a 
separate  room,  but  a  box  in  the  single  room  for  the  convenient 
and  hygienic  keeping  of  the  beer,  where  readily  accessible  as 
required  for  consumption.  Manifestly  the  hole  through 
which  ice  was  passed  into  the  ice  chamber  afforded  no  entrance 
to  or  exit  from  the  room,  and  the  refrigerator  was  not  a  sepa- 
rate room  within  the  meaning  of  the  mulct  law,  exacting  that 
the  retail  liquor  business  be  carried  on  in  a  single  room,  with 
but  one  entrance  or  exit.  State  v.  Donahue,  120  Iowa,  154. 
II.  The  defendant  employed  different  draymen  with 
helpers  to  haul  cases,  kegs,  and  barrels  of  beer  from  the  rail- 
way station  or  cars,  and  put  them  in  the  refrigerator.     In 

doing  so  they  necessarily  crossed  the  saloon 

^*  pioyS4  f "irt-      from  the  door  to  the  refrigerator  and  appellee 

fng  of  Dame«.     ^^^^^^^^  ^^^  ^heir  names  should  have  been 

listed  with  the  county  auditor.  Paragraph  4  of  section  2448 
requires  that  ''a  list  of  names  of  all  persons  employed  about 
the  place  shall  be  filed  with  the  county  auditor  and  no  person 
shall  be  permitted  behind  the  bar  except  those  whose  names 
are  so  listed."  This  has  reference  to  those  in  some  manner 
connected  with  the  operation  of  the  saloon  as  bartenders, 
porters,  and  the  like.  The  last  clause  is  intended  to  exclude 
every  one  whether  employees  or  not  when  not  so  listed  from 
behind  the  bar,  but  the  first  clause  does  not  limit  those  who 
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shall  be  listed  to  persons  who  go  behind  the  bar.  Any  one 
actually  engaged  about  the  premises  and  in  some  way  in  the 
work  of  carrying  on  the  business  of  operating  the  saloon  must 
be  listed  as  an  employee.  Pumphrey  v.  Anderson^  141  Iowa, 
201.  Those  not  participating  therein  are  not  included.  In  a 
sense  a  carpenter  called  to  repair  a  defect  in  the  floor  or  a 
glazier  to  replace  a  broken  light,  or  a  plumber  to  stop  a  leak, 
are  employed  about  the  place,  but  no  one  w^ould  contend  that 
any  of  these  should  be  included  in  the  portion  of  the  statute 
quoted.  This  is  for  the  reason  that  what  they  may  do  is  merely 
incident  to  but  without  connection  with  the  business  carried 
on  in  the  place.  The  same  is  true  of  the  draymen.  They  are 
not  servants  of  the  defendant,  though  they  render  services 
for  compensation,  and  in  doing  so  they  necessarily  enter  the 
saloon,  and  carry  the  beer  to  its  destination.  But  this  can 
no  more  be  said  to  connect  them  with  the  operation  of  the 
saloon  than  hauling  goods  to  a  mercantile  establishment  can 
be  said  to  render  them  participants  in  conducting  it.  They 
are  common  carriers  pursuing  an  independent  employment, 
having  no  connection  with  the  business,  and  the  circumstance 
that  in  hauling  the  beer  they  necessarily  pass  over  the  floor 
of  the  saloon  is  a  mere  incident  to  the  performance  of  their 
duty  as  such,  and  does  not  constitute  them  employees  engaged 
about  the  place  within  the  meaning  of  the  statute. 

III.  Paragraph  10  of  section  2448  of  the  Code  declares 
that  '^no  minor,  drunkard  or  intoxicated  person  shall  be 
allowed  in  the  room."    One  Brown  was  employed  as  porter, 

and  it  was  contended  he  was  a  drunkard,  or 
^'  cated'p^n:     at   least   was   allowed   in   the   saloon    when 

intoxicated.  The  evidence  was  not  sufScient 
to  characterize  Brown  as  a  drunkard.  What  he  would  have 
become  had  he  a  chance  is  mere  matter  of  conjecture,  and  of 
no  concern  in  this  inquiry.  Nor  do  we  regard  the  evidence 
sufficient  to  justify  the  inference  that  he  was  allowed  about 
the  saloon  when  intoxicated.  D.  Borcherding,  mayor  of  the 
town,  declined  to  swear  that  he  ever  saw  him  intoxicated,  but 
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indicated  that  he  had  seen  him  under  the  influence  of  liquor 
sometimes,  and  that  he  not  only  used  profane,  but  vulgar, 
language,  and  that  he  did  not  use  this  as  often  when  not 
under  the  influence  of  liquor.  Wm.  Bohrbeck,  marshal  of  the 
town,  testified  that  Brown  **gets  pretty  well  top-heavy.  I 
suppose  he  does  every  chance  h6  gets.  I  think  he  would  get 
that  way  more  than  once  a  week."  Probably  Brown  got 
** top-heavy"  too  often,  but  the  record  falls  short  of  indicat- 
ing that  he  was  allowed  in  defendant's  saloon  when  in  this 
condition. 

IV.  The  name  of  Brown  was  listed  with  the  county 
auditor  as  an  employee  about  the  saloon  in  December,  1911, 
but  it  is  contended  that  this  was  not  done  before  he  began 
work  as  a  porter.  Bohrbeck  testified  that  about  December 
20th,  and  after  Brown  began  work,  he  examined  the  list  on 
the  file  with  the  county  auditor,  and  that  his  name  was  not 
then  on  the  list.  The  witness  on  cross-examination  said  he 
examined  the  list  because  he  was  assessor,  and  later  that  his 
official  duties  had  nothing  to  do  with  it.  He  had  been  an 
applicant  for  permission  by  the  town  council  to  operate  the 
saloon  when  defendant  was  granted  this,  and  admitted  that, 
should  anything  happen  to  defendant,  he  was  planning  to 
run  the  saloon  himself  if  he  could  **get  a  chance."  The 
defendant  swore  that  Brown's  name  was  listed  before  he  began 
work,  but  could  not  recollect  the  date,  and  the  auditor's  record 
did  not  show  this.  Both  were  interested  witnesses  with  noth- 
ing indicating  the  one  to  be  of  greater  credibility  than  the 
other  save  that  defendant,  in  view  of  his  situation,  would  be 
the  more  likely  to  know  whether  Brown  began  work  before  his 
name  was  listed.  We  are  inclined  to  the  conclusion  that  the 
alleged  omission  to  put  the  name  on  the  list  for  a  few  days 
was  not  established  by  a  preponderance  of  the  evidence.  It 
follows  that  the  petition  to  enjoin  should  have  been  dismissed. 
— Reversed. 
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Henry  S.  Eeely,  Appellant^  y.  Bqabd  of  Supervisors  of 
Dubuque  CJounty,  Iowa,  and  John  P.  Kinosi^ey,  Jos. 
CioNNOLiiY,  John  L.  Cooney,  M.  W.  Daly,  Frank  D. 
Ferrino,  T.  H.  McQuillen  and  John  Vorvald,  Acting 
as  the  Board  of  Supervisors  of  Dubuque  County,  Iowa. 

Soldtan' relief:    disbubsxmxnt  of  funds:    commission.    The  statutes 

1  providiBg  a  fund  for  the  burial  of  indigent  soldiers,  and  its  distri- 
bution through  a  soldiers'  relief  commission  consisting  of  three  per- 
sons, two  of  whom  shall  be  honorably  discharged  Union  soldiers, 
sailors  or  marines,  contemplate  the  appointment  of  veterans  of  the 
Civil  War  between  the  states,  in  preference  to  veterans  of  the  Span- 
ish War. 

OerUoraxi:    who  may  maintain  same.     Certiorari  is  not  a  remedy 

2  available  to  an  individual  who  has  no  direct  interest  in  the  matter 
to  be  reviewed,  and  who  does  not  show  that  he  will  suffer  special 
injury  beyond  that  which  wiU  affect  him  in  common  with  the  gen- 
eral public,  or  others  similarly  situated;  especially  where  there  is 
another  available  remedy. 

SdldieEB'    relief    commission:     appointment:     quo    warranto.    Quo 

3  Warranto  is  the  proper  remedy  for  testing  the  act  of  county  super- 
visors, where  it  is  claimed  that  they  have  improperly  appointed  a 
veteran  of  the  Spanish  War  as  a  member  of  the  soldiers'  relief  com- 
mission, when  the  statute  gives  a  preference  to  veterans  of  the  Civil 
War. 

Appeal  from  Dubuque  District  Court. — Hon..  John  W. 

Kintzinger,  Judge. 

Thursday,  January  16, 1913. 

Demurrer  to  the  petition  praying  that  a  writ  of  certiorari 
issue  was  sustained,  and,  as  plaintiff  elected  to  stand  on  the 
ruling,  the  petition  wiis  dismissed.  The  plaintiff  appeals. — • 
Affirmedf 
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John  B.  Waller,  Oeorge  Cosson,  Attorney  General,  and 
Henry  E.  Sampson,  Special  Counsel,  for  appellant 

P.  J.  Nelson,  County  Attorney,  for  appellees. 

Ladd,  J. — Section  430  of  the  Code  Supplement  authorizes 
the  board  of  supervisors  to  levy  a  tax  to  create  a  fund  **for 

the  relief  of  and  to  pay  the  funeral  expenses 
LIEF -"drBburae:  of  honorably  discharged  indigent  United 
funds:  com-       States  soldiers,   sailors,   marines   and   their 

mission. 

indigent  wives,  widows  and  minor  children. 
The  next  section  directs  that  the  fund  **  shall  be  disbursed  by 
the  soldier's  relief  commission  which  shall  consist  of  three  per- 
sons, two  of  whom  shall  be  honorably  discharged  Union  sol- 
diers>  sailors  or  marines  to  be  appointed  by  said  board 
.  .  .  at  the  regular  meeting  in  September,"  and  provides 
for  the  qualification  and  organization  of  such  commissioners. 
Section  432,  Code  Supplement,  specifies  their  duties.  The  peti- 
tion alleged  that  plaintiff  was  a  citizen  of  Iowa  and  resident 
of  Dubuque  county,  and  an  honorably  discharged  Union  sol- 
dier, that  but  one  of  the  two  incumbents  of  the  commission  for 
Dubuque  county  was  a  Union  soldier,  and  that,  notwithstand- 
ing this,  the  board  of  supervisors  appointed  George  Schaff- 
hauser  to  fill  the  vacancy,  though  he  was  not  a  Union  soldier, 
but  was  an  honorably  discharged  soldier  of  the  Spanish  War, 
and  prayed  that  a  writ  of  certiorari  issue  to  test  the  validity 
of  such  appointment.  A  few  days  later  E.  H.  Smith  filed  a 
petition  of  intervention,  making  like  allegations  ending  with 
the  same  prayer.  In  response  to  an  order  to  make  the  petition 
more  specific,  plaintiffs  alleged  the  appointment  was  prejudi- 
cial to  intervener,  who  was  a  candidate  for  the  position.  In 
a  second  amendment  it  was  alleged  that  refusing  to  appoint 
Smith  deprived  him  of  emolument  of  $75  per  annum  paid  each 
commissioner  for  services  as  such.  A  demurrer  on  the  grounds 
(1)  that  no  prejudice  resulted  to  plaintiffs  from  the  action  of 
the  board,  (2)  that  plaintiffs  had  no  interest  in  the  contro- 
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ver^y  and  (3)  that  Schaffhauser  possessed  the  qualifications 
for  the  position  exacted  by  statute  waa  sustained,  and  it  is  of 
this  ruling  that  complaint  is  made. 

Taking  up  the  grounds  in  the  reverse  order,  it  is  to  be 
said  that  what  was  intended  by  the  statute  is  perfectly  mani- 
festo The  soldiers,  sailors,  and  marines  who  fought  in  the 
Civil  War  of  1860-65  are  now  referred  to,  and  since  that  con- 
flict terminated  have  been  referred  to  as  Union  soldiers,  sailors, 
or  marines;  and  Confederate  soldiers,  sailors  and  marines;  the 
former  having  fought  to  preserve  the  Union  of  the  states  and 
the  latter  for  the  establishment  of  the  so-called  confederacy. 
No  argument  is  required  to  demonstrate  that  the  Legislature 
in  enacting  this  statute  iutended  that  two  citizens  known  to 
have  been  Union  soldiers,  sailors,  or  marines  of  the  Civil  War 
and  honorably  discharged  should  be  incumbents  on  the  sol- 
diers' relief  commission.  This  does  not  exclude  the  Spanish 
War  veteran  as  three  constitute  the  commission,  but  does  give 
preference  to  the  Civil  War  veteran,  probably  because  a 
greater  number  of  these  will  require  relief  and  interment. 

Of  course,  it  was  the  duty  of  the  board  of  supervisors  to 
obey  the  law  in  making  the  appointment,  but  the  remedy 
^    ^  chosen  is  not  available  to  correct  the  error  in 

2 .  Qebtiorari  : 

mafnteJo  which  that  body  has  fallen.    In  the  first  place, 

■*™*^*  plaintiffs  do  not  aver  that  either  of  them  are 

directly  interested,  or  that  either  have  been,  or  are  likely  to 
be  prejudiced  by  the  action  of  the  board.  True,  the  amend- 
ment to  the  petition  alleged  Smith  was  an  applicant  for  the 
place,  but  the  board  of  supervisors  is  not  limited  to  those 
applying  from  which  to  make  selection.  Any  citizen  of  the 
designated  class  would  be  eligible,  and  the  only  effect  of  nulli- 
fying the  appoiatment  of  Schaffhauser  would  be  to  clear  the 
way  for  some  one  of  the  class  designated  by  statute.  The  writ 
of  certiorari  is  not  available  to  an  individual  who  has  no  direct 
or  particular  interest  in  the  proceedings  sought  to  be  reviewed, 
and  who  does  not  show  that  he  will  suffer  a  special  injury 
beyond  that  which  will  affect  him  in  common  with  the  public 
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or  others  similarly  situated,  especially  where  another  remedy 
is  available.  6  Cyc.  768 ;  Welsh  v.  Mahaska  County,  23  Iowa» 
199 ;  Darling  v.  Boesch,  67  Iowa,  702 ;  Iowa  News  Co.  v.  Harris, 
62  Iowa,  501 ;  Smith  v.  Yoram,  37  Iowa,  89 ;  Iske  v.  City  of 
Newton,  54  Iowa,  586;  Wilson  v.  RenUey,  106  Iowa,  583; 
Davis  County  v,  Horn,  4  G.  Greene,  94;  Collins  v.  City 
of  Keokuk,  108  Iowa,  28;  Blodgett  v.  McVey,  131  Iowa, 
552;  Polk  County  v.  District  Court,  133  Iowa,  710; 
Mayor,  etc.,  Jersey  City  v.  State,  53  N.  J.  Law,  434  (22  Atl. 
190).  This  rule  has  been  so  far  modified  as  to  permit  the  writ 
to  be  sued  out  by  persons  whose  interests  are  identical  with 
the  mass  of  the  community,  where  the  matter  sought  to  be 
reviewed  affects  the  public  generally,  or  where  private  rights 
are  invaded  by  persons  clothed  with  authority.  6  Cyc.  769 ; 
State  V.  Mayor,  etc.,  of  Jersey  City,  63  N.  J.  Law,  96  (42  Atl. 
782).  The  petition  contained  no  averment  bringing  the  case 
within  these  exceptions.  Though  the  person  appointed  did 
not  possess  the  qualifications  prescribed  by  statute,  there  is  no 
pretense  that  the  public  or  individuals  will  suffer  injury  or 
inconvenience  therefrom.  Nor  in  the  absence  of  statute  so  pro- 
viding is  the  writ  available  to  try  the  title  to  office.  Desmond 
V.  McCarty,  17  Iowa,  525 ;  Miller  v.  Washington,  67  N.  J.  Law, 
167  (50  Atl.  341) ;  Britton  v.  Steber,  62  Mo.  370;  People  v. 
Walter,  68  N.  Y.  403. 

It  would  be  unfair  to  deprive  the  incumbent  of  the  office 
to  which  he  has  been  assigned  because  of  disqualification  with- 
s  SOLD1RR8*  H».  ^^^  affording  him  an  opportunity  to  be  heard 
BioNi^quo^"*  as  a  party  to  the  action,  and  for  this  reason 
warranto.  ^jj  ^j^^  more  recent  decisions  regard  proceed- 

ings in  the  nature  of  quo  warranto  as  the  proper  remedy. 
Daniels  v.  Newhold,  125  Iowa,  194. 

The  object  of  this  proceeding  seems  to  have  been  to  remove 
the  incumbent  so  as  to  clear  the  way  for  some  member  of  the 
class  from  which  the  board  of  supervisors  might  select,  but, 
according  to  the  decision  last  cited,  such  a  suit,  being  purely 
anticipatory,  cannot  be  maintained.    As  there  said,  "the  court 
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will  not  permit  him  to  litigate  in  certiorari  proceedings  to 
which  his  real  adversary  is  not  a  party  the  very  question 
which  can  be  effectually  settled  only  on  information  in  the 
nature  of  quo  warranto."  The  board  of  supervisors  had 
authority  to  appoint,  but,  at  most,  erred  in  selecting  a  person 
not  qualified  as  prescribed  by  statute,  and  the  remedy  avail- 
able in  such  cases  is  by  proceedings  in  the  nature  of  quo  war- 
ranto provided  by  chapter  .9,  title  21,  of  the  Code. 
The  demurrer  was  rightly  sustained. — Affirmed. 


J.  S.  C!oNDrr,  Appellee,  v.  Walter  Johnson  and  Mn^TON 

Bteeult,  Appellants. 

Zzxigation  bondB:    liens:     statutes.     Irrigation  bonds  issued  under 

1  the  statutes  of  Colorado,  which  provide  for  the  issuance  of  irriga- 
tion district  bonds  to  be  paid  from  annual  assessments  upon 
the  land  within  the  district,  are  not  a  special  lien  upon  the  lands 
of  the  district,  but  the  assessments  levied  for  payment  of  the 
bonds  are  liens;  and  a  decree  of  court  which  attempts  to  make 
the  bonds  a  specific  lien  is  in  excess  of  jurisdiction. 

Same:    foeeign  laws:    pbesumption.     In  the  absence  of  any  show- 

2  ing  to  the  contrary  it  will  be  presumed  that  the  statutes  and 
laws  of  another  state  are  the  same  as  those  of  this  state;  and 
under  the  law  of  this  state  the  bonds  issued  fqr  a  public  improve- 
ment are  not  a  lien  upon  the  property  of  the  municipality  or  dis- 
trict. 

Vendor  and  vendee:     objections  to  title:   waiveb.     Where  a  pur- 

3  chaser  of  land  objected  to  the  vendor's  title  on  specific  grounds, 
he  cannot  change  his  grounds  of  objection  when  the  contract  is 
sought  to  be  enforced. 

Same:     specitic  pebformance:    liability  of  guarantor.     Where  a 

4  vendor  of  land,  which  he  had  contracted  to  convey  free  of  liens 
in  settlement  of  litigation,  had  paid  all  taxes  and  assessments 
levied  to  pay  irrigation  bonds  of  the  district  in  which  the  land 
was  situated,  and  which  were  due  at  the  time  he  offered  to  con- 
vey, he  was  entitled  to  specific  performance  of  the  contract  of  set- 
tlement;  as  the  bonds  themselves  wero  not  liens  upon  the  land 

Vo^.  J58  IA,-.U 
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which  he  was  bound  to  discharge.  And  where  the  purchaser  failed 
to  perform  his  part  of  the  contract  a  judgment  was  properly  ren- 
dered against  his  guarantor. 

Appeal  from  Jones  District  Court, — Hon.  Milo  P.  Smith, 

Judge. 

Thursday,  January  16,  1913. 

Action  in  the  nature  of  specific  performance  for  the 
enforcement  of  an  agreement  of  settlement  entered  into 
between  plaintiff  and  defendant  Johnson,  guaranteed  by  de- 
fendant Byerly.  The  trial  court  granted  the  relief  asked, 
and  defendants  appeal. — Affirmed. 

James  J,  Sullivan  and  Herrick,  Cash  &  Bhinehart,  for 
appellants. 

Remley  &  Bemley,  for  appellee. 

Deemer,  J. — In  December  of  the  year  1908  plaintiff  pur- 
chased of  defendant  Johnson  three  hundred  and  twenty  acres 
of  land  in  Saguache  county,  Colo.,  agreeing  to  pay  therefor 
the  sum  of  $10,400.  Defendant  Johnson  was  a  real  estate 
dealer,  and  it  is  claimed  that  he  made  certain  representa- 
tions regarding  the  character  of  the  Colorado  land.  At  any 
rate,  he  executed  to  plaintiff  a  warranty  deed  for  the  land, 
and  thereafter  plaintiff,  claiming  to  have  been  defrauded, 
and  that  there  had  been  a  breach  of  the  covenants  of  war- 
ranty in  the  deed  made  to  him,  brought  suit  against  defend- 
ant Johnson  in  the  district  court  of  Jones  county  to  recover 
the  damages  claimed  to  have  been  suffered  by  him.  At  or 
about  the  same  time  defendant  Johnson  brought  suit  against 
plaintiff  in  a  Colorado  court  to  have  the  warranty  deed  cor- 
rected so  as  to  exempt  from  the  covenants  a  railway  right  of 
way  through  and  across  the  said  land.    To  this  action  plain- 
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tiff  herein  appeared,  and  claimed  that  the  original  contract 
for  the  purchase  of  the  land  had  been  altered  after  its  exe- 
cution. In  this  condition  of  affairs  the  parties  concluded  to 
settle  their  differences  and  on  the  18th  day  of  October,  1910, 
they  met  and  entered  into  the  following  written  agreement: 


Agreement  entered  into  this  18th  day  of  October,  1910, 
between  J.  S.  Condit,  of  Costilla  county,  state  of  Colorado, 
party  of  the  first  part,  and  Walter  Johnson,  of  the  city  of 
Denver,  state  of  Colorado,  party  of  the  second  part,  wit* 
nesseth:  Said  first  party  hereby  sells  to  second  party  the 
north  half  of  section  twenty-eight  (28),  township  forty-one 
(41),  range  ten  (10),  Saguache  county,  Colorado,  for  the 
sum  of  nine  thousand  five  hundred  ($9,5()0.00)  dollars.  Said 
first  party  agrees  to  transfer  with  said  land  all  rights  which 
he  has  received  in  his  deed  in  water  for  irrigation  purposes 
in  connection  with  said  land.  Said  conveyance  to  be  executed 
and  delivered  by  the  1st  day  of  March,  1911,  and  to  be  by 
warranty  deed  as  against  all  liens  and  incumbrances  on  said 
property,  including  taxes  for  the  year  1910.  But  said  deed 
is  to  be  subject  to  the  right  of  way  of  the  railway  company 
running  through  said  land.  Said  second  party  agrees  to 
pay  for  said  land  said  sum  of  $9,500.00  in  the  following 
manner,  to  wit:  Pour  thousand  ($4,000.00)  dollars  to  be  paid 
in  cash  March  1st,  1911,  when  said  deed  is  delivered,  and 
that  he  will  execute  a  note  for  five  thousand  five  hundred 
($5,500.00)  dollars  to  the  said  J.  S.  Condit  and  secure  same 
by  a  first  mortgage  upon  the  above  described  premises.  Said 
note  to  draw  6  per  cent,  interest,  payable  annually  and  due 
one  year  from  date,  and  to  include  the  ordinary  attorney 
fees  in  said  note  and  mortgage  in  case  of  foreclosure.  It  is 
further  agreed  that  said  first  party  will  dismiss  the  suit 
now  pending  in  the  district  court  of  Jones  county,  Iowa, 
against  said  second  party  at  his  cost  as  soon  as  this  con- 
tract is  completed  and  delivered,  and  said  second  party  agrees 
on  his  part  that  he  will  dismiss  the  suit  pending  in  the  dis- 
trict court  of  the  state  of  Colorado,  in  and  for  Saguache 
county,  entitled  Walter  Johnson  v.  J.  S.  Condit,  defendant, 
and  that  he  will  pay  the  costs  thereof.  It  is  further  agreed 
that  this  contract  when  fully  executed  and  delivered  shall 
be  a  full  settlement  of  all  differences  between  the  parties 
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hereto,  and  that  all  contracts  and  agreements  relative  to  the 
matters  between  them  shall  be  surrendered  or  destroyed.  Said 
second  party  agrees  to  accept  the  title  of  said  property  as 
complete  and  correct  up  to  the  time  when  he  conveyed  the 
same  to  said  first  party.  The  deed  and  abstract  of  the  land, 
four  water  certificates  shall  be  delivered  to  said  second  party 
at  the  Citizens'  Savings  Bank,  Anamosa,  Iowa,  and  the  money 
to  be  paid  to  said  first  party  shall  be  paid  him  at  the  Citi- 
zens' Savings  Bank,  Anamosa,  Iowa.  Witness  our  hands  the 
first  day  above  written.  J.  S.  Condit,  First  Party.  Walter 
Johnson,  Second  Party. 

I  hereby  guarantee  that  the  said  Walter  Johnson  will 
pay  the  $4,000.00  as  provided  in  this  contract  and  will  exe- 
cute said  note  and  mortgage  as  required  by  this  contract  on 
the  1st  day  of  March,  1911.    Milton  Byerly. 

I  hereby  guarantee  that  J.  S.  Condit,  party  of  the  first 
part,  will  fully  comply  with  the  requirements  of  this  con- 
tract on  his  part.    Wm.  A.  Hale. 

Thereafter,  and  on  March  1,  1911,  the  parties  met  at 
Anamosa,  in  Jones  county,  for  the  purpose  of  carrying  out 
the  agreement.  Plaintiff  produced  a  warranty  deed  to  John- 
son, the  tax  receipts,  four  shares  of  the  irrigation  company 
stock,  and  an  abstract  of  title  to  the  land.  Plaintiff  had  made 
a  mortgage  upon  the  land  to  E.  M.  Condit,  but  the  abstract 
showed  a  cancellation  of  the  same  of  record,  and  he,  plaintiff, 
also  presented  to  defendant  the  original  note  and  the  mort- 
gage made  to  secure  the  same.  Johnson  objected  to  the  four 
shares  of  stock,  because  they  showed  an  indorsement  of  $440 
thereon.  Plaintiff,  Condit,  then  offered  to  pay  Johnson  the 
$440  received  by  him,  or  to  get  four  other  shares  showing 
no  indorsement  whatever.  No  further  objection  was  made  to 
these  shares.  Defendant,  through  his  attorney,  then  refused 
to  perform  his  part  of  the  contract  because  he  claimed  that 
an  irrigation  district  had  been  established  in  Colorado,  which 
included  the  land  in  controversy;  that  bonds  to  the  amount 
of  $530,000  had  been  issued  by  the  district ;  that  these  bonds 
became  a  lien  or  incumbrance  upon  the  land  while  the  title 
was  in  plaintiff,  and  insisted  that  the  land  was  liable  for  its 
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pro  rata  share  of  this  bond  issue,  and  that  the  bonds  became 
a  specific  lien  upon  the  property.  He  insisted  that  plaintiff 
pay  his  pro  rata  share  of  this  bond  issue,  amounting  to 
$2,432;  and  upon  plaintiff's  refusal  to  do  so,  he  declined  to 
carry  out  the  contract 

I.    This  action  followed,  and  the  sole  issue  in  the  case, 
after  eliminating  all  collateral  matters,  is  whether  or  not 

plaintiff  is  responsible  for  any  part  of  this 
Bo.NOfi :  iiena :     bond  issuc,  or,  rather,  whether  or  not  it  is  a 

specific  lien  upon  the  land,  and,  if  so,  is  it 
such  a  lien  as  that  plaintiff  must  satisfy  it  before  he  may 
recover  upon  the  agreement  of  settlement.  It  appears  that, 
when  plaintiff  originally  purchased  the  land,  an  irrigation 
company  had  been  organized  for  a  district  which  covered  the 
land,  and  that  four  shares  of  stock  in  this  company  which 
had  been  issued  to  Johnson  passed  to  plaintiff  with  the  land. 
These  are  the  shares  already  referred  to  upon  which  the  $440 
was  indorsed.  In  October  of  the  year  1908  and  prior  to 
plaintiff's  purchase  of  the  land  from  Johnson  a  petition  had 
been  filed  for  a  larger  and  stronger  irrigation  company  to 
manage  and  control  the  district  in  which  the  land  in  con- 
troversy was  situated.  This  petition  was  signed  by  a  major- 
ity of  the  resident  freeholders  in  the  proposed  district.  Due 
notice  thereof  had  been  given,  and  the  county  committee,  to 
whom  it  was  addressed,  had  granted  the  prayer  thereof, 
defined  the  boundary  of  the  new  district,  and  christened  it 
the  '*San  Luis  Valley  Irrigation  District."  An  election  was 
called  pursuant  to  the  Colorado  statutes  for  December  19, 
1908,  and  such  election  was  held.  Upon  a  canvass  of  the 
votes,  the  board  declared  the  district  established  and  the 
officers  elected,  and  certified  copies  of  all  the  proceedings 
were  filed  in  the  county  in  which  the  land  in  controversy 
was  located  on  December  28,  1908,  the  very  day  on  which 
plaintiff  received  his  deed.  On  January  11,  1909,  a  resolu- 
tion was  passed  by  the  officers  of  the  new  company  authoriz- 
ing the  issuance  of  $530,000  bontls  and  the  purchase  of  the 
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rights  of  the  original  company  for  the  sum  of  $225,000,  and 
on  June  19,  1909,  the  original  company  sold  out  to  the  new 
company  for  $230,000  in  bonds  and  $67.50  in  cash.  Plaintiff 
said  he  had  nothing  whatever  to  do  with  these  proceedings, 
but  that  he  paid  the  water  tax  levied  against  the  land  for 
the  two  years  he  held  it,  amounting  to  nearly  $400.  He  also 
received  $440  in  cash  as  the  first  installment  on  the  original 
shares  of  stock  in  the  old  company,  which  had  been  assigned 
to  him  by  Johnson.  Although  not  pleaded  in  answer  as  a 
defense,  defendants  were  permitted  to  introduce  in  evidence 
what  is  called  a  confirmation  decree  of  the  district  court  of 
Rio  Grande  county,  Colo.,  with  reference  to  the  establish- 
ment of  the  San  Luis  Valley  Irrigation  District,  which  decree, 
after  reciting  all  the  facts  with  reference  to  the  establishment 
of  the  district  and  the  proceedings  of  the  board  of  county 
commissioners  and  of  the  district,  concluded  as  follows: 
''That  the  said  bonds  and  the  form  thereof  were  duly  ex- 
amined by  the  board  as  to  the  preliminary  proceedings  in 
any  manner  affecting  their  issue,  and  as  to  the  conformity 
with  the  provisions  and  regulations  of  said  act  as  amended, 
and  said  bonds  are  hereby  approved  and  confirmed  as  the 
bonds  of  the  said  San  Luis  Valley  Irrigation  District;  and 
are  hereby  ordered,  adjudged,  and  decreed  to  be  a  legal  and 
valid  indebtedness  of  said  district,  and  that  said  indebted- 
ness constitutes  a  lien  upon  all  real  property  in  said  district^ 
to  be  paid  and  discharged,  both  as  to  principal  and  interest 
by  revenue  derived  from  annual  assessments  and  taxation 
upon  all  the  real  property  included  within  said  district." 

Neither  plaintiff  nor  defendant  was  a  party  to  this  pro- 
ceeding, and  the  nature  thereof  is  indicated  only  by  refer- 
ence to  such  Colorado  statutes  as  were  introduced  in  evi- 
dence. These  will  be  hereinafter  referred  to.  These  pro- 
ceedings were  all  referred  to  or  noted  on  the  contract  which 
plaintiff  tendered  to  defendant  Johnson,  and  the  first  ques- 
tion for  consideration  is:  Was  plaintiff  bound  to  discharge 
his  pro  rata  share  of  this  bond  issue  before  demanding  per- 
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formance  of  the  agreement  of  settlement?  He  tendered  de- 
fendant a  full  warranty  deed  against  all  claims  whatever 
except  the  railway  right  of  way  running  through  the  land. 
Without  proper  pleading,  defendant  introduced  certain 
statutes  of  the  state  of  Colorado,  which,  so  far  as  might  be 
deemed  material,  if  properly  pleaded,  read  as  follows: 

Section  3454,  in  so  far  as  material  to  this  appeal:  'The 
lien  for  taxes  for  payment  of  the  interest  and  principal  of 
any  bond  issue,  shall  be  a  prior  lien  to  that  of  any  subse- 
quent bond  issue.'  Section  3455  provides  for  advertising  and 
selling  the  bonds.  'Such  bonds  shall  not  be  disposed  of  at 
less  than  95  per  cent,  of  the  face  value  thereof.'  Section 
3456  provides:  'Said  bonds,  and  the  interest  thereon,  shall 
be  paid  by  revenue  derived  from  an  annual  assessment  upon 
the  real  property  of  the  district,  and  the  real  property  of 
the  district  shall  be  and  remain  liable  to  be  assessed  for  such 
payments  as  herein  provided.'  Section  3458:  'It  shall  be 
the  duty  of  the  county  assessor  of  any  county  embracing  a 
whole  or  a  part  of  any  irrigation  district  to  assess  and  enter 
upon  his  records  as  assessor,  in  its  appropriate  column,  the 
assessment  of  all  real  etate  exclusive  of  improvements,  situ- 
ate, lying  and  being  within  any  irrigation  district,  any  whole 
or  any  part  of  such  county.  Immediately  after  said  assess- 
ment shall  have  been  extended  as  provided  by  law,  the  as- 
sessor shall  make  returns  of  the  total  amount  of  said  assess- 
ment to  the  county  commissioners  of  the  county  in  which 
the  office  of  said  district  is  located.  All  lands  within  the 
district  for  the  purpose  of  taxation  under  this  act,  shall  be 
valued  by  the  assessor  at  the  same  rate  per  acre.'  Sec- 
tion 3459  provides  it  shall  be  the  duty  of  the  county  com- 
missioners of  the  county  in  which  is  located  the  office  of  any 
irrigation  district,  immediately  upon  receipt  of  the  returns 
of  the  total  assessment  of  said  district,  and  upon  the  receipt 
of  the  certificate  of  the  board  of  directors  certifying  the  total 
amount  of  money  required  to  be  raised  as  herein  provided, 
to  fix  the  rate  of  levy  necessary  to  provide  same  amount  of 
money  required  to  pay  the  interest  and  principal  of  the 
bonds  of  said  district  as  the  same  shall  become  due.  Sec- 
tion 3460  provides  for  the  purpose  of  fi«id  district :  '  It  shall 
be  the  duty  of  the  county  commissioners  of  each  county  in 
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which  any  irrigation  district  is  located,  in  whole  or  in  part, 
at  the  time  of  making  levy  for  county  purposes,  to  fnake  a 
levy,  at  the  rates  above  specified  upon  all  real  estate  in  said 
district  within  their  respective  counties.  All  taxes  levied 
under  this  act  are  special  taxes. '  Section  3461 :  '  The  revenue 
laws  of  this  state  for  assessment,  levying  and  collection  of 
taxes  upon  real  estate  for  county  purposes,  except  as  herein 
modified,  shall  be  applicable  for  the  purposes  of  this  act, 
including  the  enforcement  of  penally  and  forfeiture  for  de- 
linquent taxes.'  Section  3489  provides  that  the  board  of 
directors  of  an  irrigation  district  may  commence  special  pro- 
ceedings in  which  the  proceedings  of  the  board  providing  for 
the  issue  and  sale  of  bonds  of  the  district,  whether  the  bonds 
have  or  have  not  been  sold,  may.  be  judicially  examined  and 
confirmed.  Section  3490  provides  that  the  board  shall  file 
a  petition  in  the  district  court  in  the  county  in  which  the 
lands  of  the  district,  or  a  portion,  are  situated,  praying  that 
the  proceedings  may  be  examined  and  confirmed  by  the  court 
The  petition  shall  show  the  proceedings  had  for  the  sale  of 
bonds,  and  shall  state  generally  that  the  district  was  duly 
organized,  and  the  first  board  of  directors  was  duly  elected. 
Section  3491  provides  that  the  court  shall  fix  the  time  for 
the  hearing  of  the  petition,  and  shall  order  the  clerk  to  give 
a  public  notice  of  the  filing  of  the  petition;. that  the  notice 
shall  be  published  for  three  successive  weeks  in  a  newspaper 
published  in  the  county  where  the  ofiSce  of  the  district  is 
situated.  The  notice  shall  state  the  time  and  place  of  hear- 
ing of  the  petition,  and  that  any  person  interested  in  the 
organization  of  the  district,  or 'in  the  proceedings  for  the 
issue  of  bonds,  may  on  the  day  fixed  for  the  hearing  demur 
or  answer  said  petition.  The  petition  may  be  referred  to  as 
the  petition  of  the  board  of  directors  of  the  irrigation  dis- 
trict, giving  its  name,  and  praying  that  the  proceedings,  the 
issue  of  bonds,  may  be  approved  and  confirmed.  Section 
3492  provides  any  person  interested  in  the  said  district  or  the 
issue  of  bonds  may  demur  or  answer  the  petition,  and  pro- 
vides that  the  Code  of  Civil  Procedure  shall  apply  upon  the 
hearing.  The  person  demurring  or  answering  the  petition 
shall  be  the  defendant,  and  the  board  of  directors  the  plain- 
tiff. The  material  allegations  of  the  petition  not  specifically 
controverted  by  the  answer  shall  be  taken  as  true,  and  the 
person  failing  to  answer  shall  be  deemed  to  admit  the  mate- 
rial statements  of  the  petition.    Section  3493  provides,  upon 
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the  hearing  of  the  special  proceedings,  the  court  shall  find 
and  determine  whether  the  notice  of  filing  the  petition  was 
doly  given  and  published  in  the  time  and  manner  as  pro- 
vided, and  shall  have  power  and  jurisdiction  to  determine  the 
legality  and  validity  of  and  approve  and  confirm  all  of  the 
proceedings  for  the  organization  of  the  district  and  all  other 
proceedings  relating  to  the  legality  and  sale  of  said  bonds. 
The  court,  in  inquiring  into  the  matter,  must  disregard  any 
irregularities  or  omission,  which  does  not  affect  the  sub- 
stantial rights  of  the  parties,  and  the  court  may  by  decree 
approve  and  confirm  the  proceedings  and  disapprove  and  de- 
clare legal  or  invalid  other  or  subsequent  parts  of  the  pro- 
ceedings. 

It  will  be  observed  that  none  of  these  statutes  authorize 
a  decree  making  any  part  of  the  bond  issue  a  specific  lien 
upon  the  Jand  within  the  district,  and,  in  so  far  as  the  decree 
in  fact  entered  undertakes  to  do  so,  it  is  in  excess  of  juris- 
diction and  to  that  extent  void.  Indeed,  it  is  doubtful  if  tho 
decree  does  in  fact  make  any  aliquot  part  of  the  bond  issue 
a  specific  lien ;  but,  if  it  did,  it  would  be  void.  The  statutes 
with  reference  to  the  bond  issues  do  not  make  the  bonds  a 
specific  lien  upon  the  property  within  the  district,  at  least 
none  such  were  pleaded  or  introduced  in  evidence. 

We  are  referred  to  some  decisions  of  the  Colorado  courts, 
which  were  not  pleaded  or  introduced  in  evidence,  and,  of 
course,  are  not  binding  upon  us  as  precedents.  They  may 
be  accepted  for  what  they  are  worth,  but  they  are  not  con- 
clusive. Indeed,  defendants  do  not  plead  a  former  adjudi- 
cation, and  that  matter  is  out  of  the  case.  In  our  view  of 
the  case,  the  bonds  issued  by  the  irrigation  district  were  not 
specific  liens  or  incumbrances  upon  the  land.  They,  with 
the  interest  thereon,  were  to  be  paid  by  annual  assessments 
against  the  lands  within  the  district  and  not  otherwise. 
They  could  not  be  enforced  by  judgment  or  levy  upon  the 
lands;  although,  were  judgment  obtained,  the  taxing  power 
might  be  compelled  by  mandamus  to  levy  a  tax  to  pay  the 
judgment,  but  this  is  the  only  remedy  which  the  bondholders 
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would  have.  It  is  not  the  bonds  which  are  made  liens  upon 
the  lands,  but  the  taxes  levied  for  the  payment  of  interest 
and  principal.  This  is  apparent  from  a  perusal  of  sections 
3453  and  3456  of  the  Colorado  Statutes.  The  comformatory 
degree  also  provides  that  the  bonds  are  to  be  paid  from 
annual  assessments  and  taxation. 

We  must,  in  the  absence  of  a  showing  to  the  contrary, 
assume  that  the  Colorado  statutes  and  laws  are  the  same 

as  our  own.  Under  our  law,  the  private  prop- 
^ '  iim: '  prl^    erty  of  a  citizen  cannot  be  taken  to  pay  the 

debts  of  a  muncipal  or  public  corporation, 
in  which  his  property  is  situated.  Code,  Section  4007; 
Davenport  v.  Peoria  Co.,  17  Iowa,  276.  And  it  is  hornbook 
law  that  bonds  of  a  city  or  school  district  are  not  liens  upon 
the  property  of  private  individuals  within  the  city  or  dis- 
trict. It  is  also  true  that  the  bonds  of  a  drainage  district  are 
not  specific  lifens  upon  the  property  within  the  district. 
Assessments  made  to  pay  the  bonds  and  other  charges  are 
liens;  but  there  is  no  claim  here  that  plaintiff  neglected  to 
pay  any  assessments  levied  against  the  land  in  controversy. 

The  defendant's  objections  to  plaintiff's  title  because  of 
the  bond  issue  are  without  avail. 

II.  As  to  the  four  shares  of  water  company  stock,  plain- 
tiff offered  defendant  the  money  received  by  him  therefor 
3.  Vendor  and       ^^  ^^  procure  and  assign  four  new  shares  in 

tfons^to  ttt\7:    ^^®  original  company ;  and  defendant  made 
waiver.  ^^  further  objection  on  that  score.    Having 

finally  placed  his  defense  on  'the  lien  of  the  irrigation  bonds, 

he  cannot  now  mend  his  hold.    Nolan  v.  Foley,  141  Iowa,  671 ; 

Gilbert  v.  Hosier,  11  Iowa,  498 ;  Donley  v.  Porter,  119  Iowa, 

542. 

III.  Defendant's  claim  that  there  is  no  mutuality  of 
contract  we  do  not  exactly  understand.  Of  course,  there 
4    Sams  •  Bpeciflc    "^^*  ^  mutuality ;  but  that  appears  beyond 

RaWHt?*"?'     ^^^  question.    Plaintiff  had  the  power  to  do 

guarantor.  ^j^j  offered  to  perform  all  that  was  required 

of  him  under  the  contract.     Of-  course,  defendant  should 
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not  be  compelled  to  take  an  unmerchantable  title,  even  though 
plaintiflf  offered  Mm  a  warranty  deed,  but  the  title  was  mer- 
chantable, and  such  we  think  as  Johnson  agreed  to  take.  At 
least,  plaintiff  has  met  all  objections  urged  by  defendant  to 
the  title.  We  are  the  better  satisfied  with  this  conclusion 
because  it  does  exact  justice  between  the  parties,  and  the 
result  is  reached  without  the  violation  of  any  legal  or  tech- 
nical rules.  The  situation  and  conduct  of  the  parties  at  and 
before  the  making  of  the  contract  was  proper  to  be  shown  in 
order  to  properly  interpret  any  doubtful  provisions  of  the 
contract.  When  these  are  taken  into  account,  it  is  manifest 
that  plaintiff  offered  to  defendant  Johnson  all  he  agreed  to 
give,  and  that  for  the  privilege  of  holding  the  title  to  unpro- 
ductive land  for  two  or  more  years  he  has  paid  out  consider- 
able sums  of  money.  He  has  given  back  or  offered  to  give 
back  to  defendant  Johnson  all  and  more  than  he  received, 
and  has  in  no  manner  done  anything  himself  to  cloud  the 
title  to  the  land.  The  irrigation  project  had  been  commenced 
before  plaintiff  got  title  to  the  land,  and  it  was  continued 
while  he  had  it,  for  the  benefit  of  the  land.  All  assessments 
which  had  been  levied  or  were  due  on  account  thereof  were 
paid  by  plaintiff,  and  he  should  not  be  required  to  pay  any- 
thing more  by  reason  of  the  bond  issue.  The  equities  are 
clearly  with  plaintiff,  and  the  law  is  not  in  his  way.  The 
judgment  against  the  guarantor  was  also  correct.  Fuller  v, 
TonUinson,  58  Iowa,  111;  Hoyt  v.  Quint,  105  Iowa,  443. 
We  are  not  to  be  understood  as  holding  that  assessments  for 
public  improvements  as  for  paving  and  guttering  or  side- 
walks or  for  drainage  improvements  are  not  incumbrances 
against  the  property  benefited  or  supposed  to  be  benefited 
thereby.  Upon  that  proposition  we  express  no  opinion. 
What  we  do  hold  is  that  bonds  issued  by  a  municipal  or  quasi 
municipal  corporation  for  such  improvements  are  not  specific 
liens  or  incumbrances  against  the  property  to  be  benefited 
in  such  a  sense  as  to  require  a  warrantor  of  the  title  to  pay 
his  aliquot  or  proportionate  share  of  such  bonds.    The  decree 
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seems  to  be  correct  in  every  respect.  On  account  of  the 
nature  of  the  pleadings  we  have  gone  beyond  the  issues  and 
discussed  matters  presented  by  the  argum^ts  alone,  with 
the  result  indicated. — Affirmed, 


B.  Tatf,  Appellant,  v.  W.  L.  Crissman  and  R.  B.  Reid, 

Appellees. 

Frsndnlent  conveyancas:  accountino.  Where  the  interest  of  the 
debtor  in  attached  property  consisted  of  a  mere  option  to  pur- 
chase land  and  was  of  no  value  to  the  creditor  at  the  time  of  the 
attachment,  unless  he  was  willing  to  protect  the  option  against 
immediate  forfeiture  by  assuming  the  balance  due  on  the  pur- 
chase price,  which  he  did  not  do  and  the  contract  was  forfeited, 
an  assignment  of  the  contract  by  the  debtor  to  another  was  not 
such  a  fraud  upon  the  creditor  as  entitled  him  to  an  accounting 
from  the  assignee. 

Appeal  from  Linn  District  Court. — ^Hon.  W.  N.  Treichler, 

Judge. 

Thursday,  January  16,  1913. 

Action  by  plaintiff  as  a  judgment  creditor  to  set  aside  an 
alleged  fraudulent  conveyance.  There  was  a  trial  on  the  merits 
and  a  decree  dismissing  the  petition.  Plaintiff  appeals. — 
Affirmed, 

C.  D.  Harrison  and  Redmond  &  Stewart,  for  appellant. 

Crissman,  LinvUle  6c  Churchill  and  Dawley  &  Wheeler, 
for  appellees. 

Evans,  J. — In  June,  1909,  the  plaintiff  Tait  obtained  a 
judgment  for  about  $3,000  against  the  defendant  Beid  in  the 
superior  court  of  Cedar  Rapids.    Beid  was  insolvent.    Both 


Jan.  1913]  Tatt  v.   Grissman.  221 

parties  reside  at  Cedar  Bapids,  as  does  also  the  defendant 
Crissman,  who  is  a  practicing  attorney  there.  In  September, 
1909,  Beid  obtained  from  one  Taylor,  also  of  Cedar  Bapids,  an 
option  to  buy  a  certain  forty-acre  tract  of  land  known  as 
Taylor's  addition  to  North  Platte,  Neb.  For  sach  option  he 
paid  $400.  The  final  exercise  of  the  option  to  buy  would 
require  him  to  pay  within  sixty  days  an  additional  sum  of 
$12,600.  Later  this  time  was  extended,  and  a  written  con- 
tract was  entered  into  containing  strict  provisions  for  for- 
feiture in  case  of  failure  to  pay  the  purchase  price.  It  appears 
that  this  tract  had  been  duly  platted  into  town  lots,  but  no 
lots  had  been  sold  therefrom,  and  it  continued  in  use  as  a 
field  or  pasture.  Beid  immediately  went  to  Nebraska  and 
put  the  lots  on  sale  on  long  time  and  ea^  payments.  He 
secured  a  large  number  of  contracts  for  the  sale  of  the  lots 
totaling  from  $12,000  to  $13,000  in  amount.  The  purchasers 
were  persons  of  small  means  who  made  small  payments  and 
bound  themselves  to  pay  in  the  future  in  small  installments. 
This  was  the  state  of  affairs  in  February,  1910,  when  the 
plaintiff  began  an  action  in  the  courts  of  Nebraska^  on  his 
judgment  and  levied  a  writ  of  attachment  upon  all  the  prop- 
erty and  garnished  various  parties  as  supposed  debtors  of 
Beid.  This  procedure  naturally  stopped  the  further  progress 
of  the  enterprise,  though  there  were  many  unsold  lots.  There- 
after Beid  came  to  Cedar  Bapids.  He  was  indebted  in  some 
amount  for  services  to  Crissman  and  his  firm.  He  conveyed 
to  Crissman  all  his  interest  in  the  Nebraska  property,  and 
assigned  to  him  his  contract  with  Taylor.  For  this  transfer 
there  was  no  special  consideration  except  perhaps  the  exist- 
ing indebtedness  and  a  desire  on  the  part  of  Beid  to  protect 
the  purchasers  from  him  and  a  willingness  on  the  part  of 
Crissman  to  take  the  risk  of  the  enterprise  for  the  possible 
profits  which  it  might  give  him.  Crissman  intervened  forth- 
with in  the  Nebraska  suit,  and  the  litigation  there  is  still  pend- 
ing. In  May,  Taylor  served  notice  of  forfeiture.  Both  Tait 
and  Crissman  were  advised  of  this  notice,  and  both  refused 
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to  perform  Beid's  contract  with  Taylor.  Taylor  declared  a 
forfeiture,  and  later  entered  into  a  similar  contract  of  sale 
with  Crissman  alone  for  a  consideration  to  be  paid  of  $12,600. 
Crissman  thereupon  went  to  Nebraska  and  carried  on  the 
enterprise.  He  offered  performance  of  all  existing  contracts 
that  had  been  made  by  Beid.  Many  of  them,  however,  were 
abandoned.  Many  other  sales  were  made  by  Crissman.  He 
employed  Beid  to  assist  in  the  enterprise  at  an  agreed  com- 
mission of  seven  and  one-half  per  cent.  He  advanced  him 
more  or  less  funds  for  expenses  in  advance  of  commissions 
earned.  Upon  this  state  of  affairs  plaintiff  brought  this  action 
in  October,  1910.  He  asked  for  an  accounting  from  Crissman. 
He  asked  and  obtained  a  sweeping  temporary  injunction. 
He  asked  that  the  transaction  between  Crissman  and  Beid 
be  set  aside  as  fraudulent  and  as  done  with  intent  to  hinder 
and  delay  and  defraud  creditors,  and  asked  for  general 
equitable  relief.  The  first  hearing  was  had  upon  motion 
of  defendant  to  dissolve  the  temporary  injunction.  Such 
injunction  being  dissolved,  a  final  hearing  was  had  some  time 
later  resulting  in  a  decree  for  the  defendant.  Plaintiff  has 
appealed  both  from  the  order  dissolving  the  temporary  injunc- 
tion and  from  the  final  decree,  and  both  features  of  the  case 
are  argued.    We  shall  consider  first  the  merits  of  the  case. 

It  may  well  be  doubted  whether  this  action  can  be  resolved 
into  anything  else  than  an  attempt  to  establish  a  lien  upon 
the  Nebraska  property.  It  is  very  clear  that  no  such  relief 
could  be  awarded,  and  the  plaintiff  does  not  in  terms  ask  it. 
His  theory  is  that  a  court  of  equity  may  find  value  in  the 
contracts  existing  between  the  parties,  and  that  it  may  in 
that  way  protect  the  plaintiff  by  adjudging  the  defendant 
Crissman  liable  to  an  accounting  as  for  moneys  fraudulently 
received  from  the  plaintiff's  debtor.  "We  will  not  stop  now 
to  deal  with  this  particular  question.  We  look  first  to  the 
question  whether  the  transaction  entered  into  between  Beid 
and  Crissman  could  in  any  legal  sense  be  deemed  a  fraud  upon 
the  plaintiff  as  a  creditor  of  an  insolvent  debtor.    It  will  not 
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do  to  say  that  it  was  necessarily  fraudulent  in  that  Reid 
thereby  disposed  of  all  his  property  without  any  considera- 
tion, unless  it  be  made  to  appear  also  that  the  contract  or 
right  so  disposed  of  was  property  of  some  appreciable  and 
available  value.  It  appears  from  the  undisputed  testimony 
that  the  value  of  the  tract  as  a  whole,  at  the  time  of  the 
transactions  between  Crissman  and  Beid,  was  from  $8,000  to 
$10,000.  This  property  was  incumbered  for  the  purchase 
money  unpaid  of  $12,600.  It  is  clear  that  the  only  value  to 
be  found  in  Reid's  option  was  the  prospective  or  potential 
value  of  the  proposed  enterprise,  which  would  call  for  months, 
and  perhaps  years,  of  personal  attention,  and  which  might 
yield  large  profits  or  result  in  considerable  loss.  If  Reid  had 
any  prosi)ective  profit  in  the  contract  before  the  plaintiff 
served  his  attachment,  it  is  manifest  from  the  evidence  that 
he  had  none  afterwards.  Plaintiff  had  already  availed  himself 
of  his  legal  remedy  against  this  property  by  attaching  the 
same.  He  realized  something  upon  his  debt  by  garnishment 
in  Nebraska.  It  was  after  the  attachment  by  plaintiff  that 
Crissman  bought.  It  was  not  apparent  at  that  time  that  the 
purchase  by  Crissman  could  operate  to  any  disadvantage  to 
the  plaintiff.  It  appears,  however,  that  in  the  later  proceed- 
ings in  the  Nebraska  court  the  plaintiff's  attachment  was  dis- 
charged. For  what  reason  does  not  appear  here,  nor  would 
it  avail  anything  if  it  did.  We  must  take  the  situation  as  it 
was  when  Crissman  took  the  enterprise. 

It  is  clear  from  the  record  before  us  that  the  interest  of 
Reid  in  the  Nebraska  property  at  the  time  of  plaintiff's  attach- 
ment and  afterwards  was  of  no  value,  and  that  the  plaintiff 
could  have  realized  nothing  thereby  by  means  of  any  process 
unless  he  were  willing  to  protect  Reid's  option  contract  against 
immediate  forfeiture  by  assuming  the  balance  of  the  purchase 
price.  This  the  plaintiff  was  not  willing  to  do,  and  the  con- 
tract was  forfeited.  Crissman  entered  into  a  new  contract 
with  Taylor  and  is  bound  to  Taylor  for  the  purchase  price. 
Taylor  was  not  affected  by  the  attachment.    He  had  a  right  to 
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declare  a  forfeiture.  He  did  declare  it.  He  then  bound  him- 
self to  convey  by  warranty  deed  to  Grissman.  No  right  of  Tait 
was  violated  by  these  acts  of  Taylor.  And,  if  there  were, 
Taylor  is  not  made  a  party  to  the  suit.  It  seems  clear  to  us, 
therefore,  that  the  assignment  of  the  contract  by  Beid  to 
Grissman  under  the  circumstances  shown  was  not  a  fraud  upon 
Tait  in  any  legal  sense. 

This  was  the  view  of  the  trial  court,  and  its  decree  is 
accordingly  Affirmed. 


Lizzie  J.  Post,  Appellee,  v.  Grrv  of  Dubuque,  Appellant. 

New  trial:  discbstion  :  review  on  appeal.  Trial  courts  have  a 
large  discretion  in  the  matter  of  granting  new  trials,  which  must 
be  exercised,  however,  with  care  and  judgment,  and  in  the  light 
of  all  the  facts  and  circumstances  of  each  particular  ease;  but 
unless  it  fairly  appears  that  there  has  been  an  abuse  of  that  dis- 
cretion the  action  of  the  trial  court  in  granting  a  new  trial  will 
not  be  interfered  with  on  appeaL 

Appeal  from  Dubuque  District  Court. — ^Hon.  M.  G. 

Matthews,  Judge. 

Thursday,  January  16, 1913. 

Action  to  recover  damages  claimed  to  have  been  sustained 
by  a  fall  on  a  sidewalk.  Trial  to  a  jury.  Verdict  for  defend- 
ant. Motion  for  new  trial.  Motion  sustained,  and  defendant 
appeals. — Affirmed. 

Geo.  T.  Lyon  and  E.  H.  WUlging,  for  appellant. 

Fitzpairick  &  Frantzen,  for  appellee. 

Gaynor,  J. — The  plaintiff  brings  this  action  to  recover 
damages  of  tb^  defendant  on  account  of  certain  injurie9 
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claimed  to  have  been  sustained  by  her,  and  predicates  her  right 
to  recover  therefor  on  what  she  claims  to  be  the  negligence  of 
the  defendant;  and  the  acts,  or  omissions  to  act,  on  the  part 
of  the  defendant,  which  she  says  constitutes  the  negligence  of 
which  she  complains,  and  which  she  says  were  the  proximate 
cause  of  her  injury,  are: 

That  the  defendant  is  a  city,  incorporated  and  existing 
under  and  by  virtue  of  a  special  act  of  the  Legislature  of 
the  state  of  Iowa,  and  by  said  act  it  is  made  the  duty  of  the 
defendant  to  keep  in  repair  the  sidewalks  within  its  limits, 
and  to  keep  the  same,  at  all  times,  in  a  reasonably  safe  con- 
dition for  persons  traveling  over  and  upon  the  same.  That 
South  Locust  street  is  one  of  the  prominent  streets  in  the 
city  of  Dubuque,  and  at  the  place  hereinafter  named  is  trav- 
eled upon  by  a  large  number  of  persons  at  all  times.  That 
it  is  macadamized  and  guttered,  and  has  a  sidewalk  running 
along  its  westerly  side,  and  this  has  been  its  condition  for 
many  years.  That  there  was  put  down  a  plank  piece  of  side- 
walk on  the  westerly  side  of  said  South  Locust  street  and 
opposite  the  southerly  end  of  the  building  known  as  No. 
305  South  Locust  street.  That  this  piece  of  sidewalk  was 
put  down  more  than  fifteen  years  prior  to  the  time  of  plain- 
tiff's  injury.  That  said  sidewalk  was  constructed  of  wood 
and  pine  planks  nailed  to  stringers  underneath  the  same, 
which  said  stringers  were  laid  upon  the  ground.  That  said 
sidewalk,  by  reason  of  age  and  use,  had  become  worn  out 
and  out  of  repair;  the  stringers  and  boards  were  decayed, 
rotten,  and  in  an  unsafe  condition.  That  the  boards  in  said 
walk  were  loose,  the  spikes  were  protruding  from  the  same, 
the  stringers  were  rotten  and  unable  to  hold  the  nails  to 
keep  the  planks  or  boards  fastened  thereon,  and  said  boards 
were  thrown  on  said  walk  in  a  loose  manner,  and  said  walk  be- 
came and  was  in  such  condition  that  it  was  dangerous  to  per- 
sons traveling  over  and  along  the  same.  That  said  sidewalk, 
at  the  point  named,  was  in  such  dangerous  and  defective  con- 
dition as  herein  described  for  a  long  period  of  time,  to  wit, 
more  than  six  months  prior  to  the  3d  day  of  October,  1908. 
That  defendant  had  notice  of  this  condition  for  a  long  time 
prior  to  the  injury,  or  that  it  had  existed  for  such  a  length  of 
time  in  said  concUtion  before  the  injury,  that  it  should  have 
Vol.  158  IA,-~15 
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known.  That  on  the  3d  day  of  October,  1908,  this  plaintiff,  at 
the  hour  of  about  5  o'clock  in  the  afternoon  of  said  day,  was 
returning  to  her  home  on  Southern  avenue,  walking  in  a 
southerly  direction  on  said  sidewalk,  and  at  the  point  named, 
to  wit,  near  No.  305  South  Locust  street,  and  in  company 
with  another  person,  and  while  in  the  exercise  of  ordinary 
care,  prudence,  and  caution,  and  without  any  fault  or  negli- 
gence upon  her  part,  when  at  or  near  the  point  named,  the 
person  with  whom  plaintiff  was  walking  stepped  upon  the 
end  of  one  of  the  loose  planks  so  lying  upon  said  sidewalk 
in  an  unsafe  and  insecure  condition,  and  said  plank  flew  up 
at  the  end  and  just  in  front  of  the  plaintiff,  causing  the  foot 
or  feet  of  said  plaintiff  to  catch  in  said  plank  and  strike 
against  the  same  and  throw  her  violently  forward  onto  said 
sidewalk.  That  by  said  fall  she  was  greatly  injured.  That 
the  negligence  of  this  defendant  was  the  proximate  cause  of 
her  injury,  without  any  negligence  on  her  part  contributing 
thereto. 

All  this  defendant  denies  in  its  answer. 

The  case  was  tried  to  a  jury  and  a  verdict  rendered  for 
defendant.  After  the  return  of  the  verdict,  the  plaintiff 
moved  for  a  new  trial,  assigning  thirty-four  distinct  grounds 
of  error,  among  which  plaintiff  urges  error,  both  in  the  admis- 
sion and  in  the  exclusion  of  evidence,  in  the  instructions  given 
to  the  jury,  and  in  the  misconduct  of  one  of  the  jurors.  The 
motion  was  submitted  to  the  court  and  sustained  generally. 
Nothing  in  the  record  shows  the  ground  or  grounds  on  which 
it  was  sustained.  From  this  action  of  the  court  in  sustaining 
the  motion,  this  appeal  was  taken  by  defendant. 

We  have  examined  the  record  in  this  case,  not  for  the  pur- 
pose of  ascertaining  and  determining  whether  this  case  should 
or  should  not  be  reversed,  had  the  court  overruled  plaintiff's 
motion,  but  simply  to  ascertain  and  determine  whether  the 
trial  court  abused  its  discretion  in  sustaining  the  motion.  It 
has  been  wisely  held  that  a  large  discretion  is  lodged  in  the 
trial  court  in  granting  new  trials.  That  this  means  a  sound 
judicial  discretion,  to  be  exercised  with  care,  judgment,  and 
sound  discretion  in  the  light  of  all  the  evidence  and  all  the 
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facts  in  the  particular  case  appearing  in  the  trial,  is  conceded. 
That  courts  have  no  right  to  set  aside  the  verdict  of  a  jury 
throu^  mere  caprice  or  whim,  or  to  reweigh  the  evidence  sub- 
mitted, or  sit  in  judgment  on  the  credibility  of  witnesses,  is 
too  well  recognized  to  need  argument.  It  does  not  appear  that 
the  court  did  this,  or  attempted  to  do'  this. 

The  trial  court  had,  and  always  has,  an  opportunity  to 
observe  the  trial  as  it  proceeded  step  by  step,  the  parties,  their 
counsel,  the  witnesses  and  the  jury,  that  this  court  has  not 
and  can  never  have,  and  many  things  occur  and  are  known  to 
that  court  that  may,  and  often  do,  convince  the  court  that  a 
fair  and  impartial  trial  has  not  been  had.  And  yet  these 
things,  so  observed,  may  not,  and  many  times  cannot,  be  made 
to  appear  in  the  record.  There  is  nothing  in  the  record  in  this 
case,  so  far  as  the  record  itself  offers  suggestion,  nothing  in 
the  attitude  of  the  court  toward  the  counsel  or  the  parties 
during  the  trial  or  in  the  final  submission  of  the  case,  that  indi- 
cates in  the  least  degree  that  the  court  was  not,  at  all  times, 
in  a  frame  of  mind  that  left  the  court  free  to  seek  for  and  do 
impartial  justice.  Indeed,  the  record  is  most  free  from  any 
suggestion  of  bias  or  prejudice  on  the  part  of  the  presiding 
judge.  We  have  frequently  held,  and  now  hold,  that  such  an 
order  as  is  here  appealed  from  will  not  be  reversed,  unless  it 
affirmatively  appears  that  the  trial  judge  has  abused  his  dis- 
cretion in  granting  a  new  trial.  See  Holland  v.  Kelly,  149 
Iowa,  391,  and  cases  cited. 

We  find  no  evidence  of  an  abuse  of  the  discretion  vested 
in  the  trial  court,  and  the  case  is  Affirmed. 


M.  E.  REUSGHy  Appellant,  v.  Alfred  Loserth  and  Certain 

Property. 

Intoxicating   liqaors:    nuisance:    injunction:    abatement    of    ac- 

1    tion.     a  suit  to  enjoin  a  liquor  nuisance  msLy  be  instituted  and 

maintaified  by  any  citizen   of  the   county,   and   it  will   not   be 
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abated  simplj  because  plaintiff 'b  attorney  employed  detectiyes, 
who  were  paid  by  an  organization  not  incorporated  in  that  county, 
to  obtain  evidence  against  defendant,  and  because  plaintiff's  at- 
torneyi  a  non-resident  of  the  county,  received  the  fees  collected 
of  defendants  in  that  class  of  actions. 

Same:     mulct  saloon:     single  boom.     A  saloon  room  with  a  street 

2  entrance  and  a  small  addition  on  the  'rear  opening  into  the  main 
room,  and  used  in  connection  therewith  as  a  toUet  room,  and 
having  an  outside  window  large  enough  to  admit  a  person,  is  not 
in  compliance  with  the  statute  providing  that  the  business  shall 
be  carried  on  in  a  single  room,  having  but  one  entrance  or  exit. 

Same:    use  of  fdbnitube:     evidence.     The  evidence  in  this  action 

3  is  held  to  show  that  defendant  violated  the  law  by  keeping  a  chair 
in  the  saloon  room  and  permitting  its  use  therein  by  a  customer. 

Same:     taxation  of  costs.     In  the  absence  of  a  showing  that  a  suit 

4  to  restrain  a  liquor  nuisance  was  brought  maliciously  and  with- 
out probable  cause  the  costs  should  not  be  taxed  to  plaintiff. 

Appeal  from  Des  Moines  District  Court. — Hon.  James  D. 

Smyth,  Judge. 


Thursday,  January  16, 1913. 

Plaintiff  brought  this  action  to  enjoin  an  alleged  liquor 
nuisance.  After  trial,  plaintiff's  petition  was  dismissed  on  the 
merits,  and  the  costs  taxed  to  plaintiff.  The  plaintiff  appeals. 
— Reversed. 

M.  8.  Odle,  for  appellant. 

Poor  (&  Poor  and  C.  H.  Mohlarid,  for  appelleea 

Preston,  J. — Plaintiff's  petition  alleged  that  he  was  a 
citizen  of  Des  Moines  county,  and  stated  in  a  general  way 
that  defendant  was  illegally  selling  and  keeping  for  sale 
intoxicating  liquors  in  his  property  in  the  city  of  Burlington, 
which  property  was  described.     Defendant's  motion  for  a 
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more  specific  statement  was  sustained,  and  plaintiff  was 
required  to  state  wherein  it  was  claimed  defendant  was  violat- 
ing the  law.  Plaintiff  amended,  and  charged,  in  substance, 
the  making  of  sales  from  day  to  day  in  the  place,  and  that 
defendant  permitted  benches  and  chairs  in  front  of  the 
bar,  and  that  the  business  was  not  conducted  in  a  single  room 
having  but  one  entrance  and  exit,  and  alleging  some  other 
matters  of  which  there  is  no  evidence.  Defendant  in  his 
answer  alleged  that  there  had  been  a  written  statement  of 
general  consent  to  the  sale  of  liquor  in  said  city,  which  peti- 
tion had  been  held  sufficient  by  the  board  of  supervisors,  that 
defendant  had  complied  with  the  provisions  of  the  mulct  law, 
and  pleaded  these  facts  in  bar  of  this  action;  denied  that 
he  had  in  any  wise  violated  the  law  as  alleged.  By  an  amend- 
ment to  his  answer,  the  defendant  set  up  a  plea  in  abate- 
ment to  this  effect :  That  whilst  he  admits  that  M.  E.  Reusch 
is  a  resident  of  Des  Moines  county,  and  that  he  is  the  nominal 
plaintiff,  defendant  alleges  that  this  suit  is  not  being  main- 
tained and  prosecuted  by  said  Reusch ;  that  it  was  instituted, 
and  is  being  maintained,  controlled,  and  prosecuted  by  other 
persons,  and  an  association  of  persons,  none  of  whom  are 
residents  or  citizens  of  said  county. 

I.  The  evidence  shows  that  plaintiff's  attorney  employed 
detectives,  who  were  paid  by  the  Anti-Saloon  League,  to  obtain 
evidence  as  a  basis  for  the  prosecution  of  a  large  number 

of  such  cases  in  Burlington,  and  that  he 

1.    iJfTOXICATINO  .,„,-  ,  i-,«, 

LiQuoBs:  nui-     received  all  the  fees  made  off  defendants; 

■ance :   injunc- 

ment  oiVe-       ^^^^  ^^  ^  ^^*  *  citizen  of  Dcs  Moines  county, 
^°°-  and  that  the  Anti-Saloon  League  is  not  incor- 

I)orated  in  said  coimty.  This  is,  in  substKnce,  the  basis  of 
defendant's  claim  that  the  suit  should  abate,  because  it  is 
not,  as  he  claims,  being  prosecuted  and  maintained  by  the^real 
party  in  interest.  The  statute  does  provide  as  to  actions  gen- 
erally that  they  must  be  prosecuted  by  the  real  party  in 
interest,  but  one  of  the  exceptions  to  this  statute  is  where  a 
party  is  expressly  authorized  by  statute  to  sue.    Code,  section 
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3459.  Section  2406  expressly  authorizes  a  citizen  of  the  county 
to  institute  and  maintain  an  action  of  this  kind.  Plaintiff  was 
a  citizen  of  the  county,  and  he  has  not  withdrawn  from  the 
case.    We  think  there  is  no  merit  in  this  claim  of  defendant 

II.  The  undisputed  evidence  shows  that  at  the  rear  of 
the  saloon  room  a  shed,  or  toilet  room  has  been  built,  the  ^ze 
of  which  is  about  five  by  six  feet.  There  is  a  door  between  this 

room  and  the  saloon  room*  There  is  an  out- 
saioon  z's^n^ie    side  window  three  feet  square  in  this  shed  or 

toilet  room,  fastened  by  a  nail,  which  is  loose. 
Defendant's  witness  Hartman  says  a  person  can  climb  out 
of  the  window.  There  was  an  outside  door  to  the  street  in 
the  front  part  of  the  saloon.  No  liquors  we're  sold  or  stored 
in  the  toilet  room.  The  statute  provides  that  the  business  shall 
be  carried  on  in  a  single  room  having  but  one  entrance  or 
exit.  This  requirement  has  been  strictly  applied.  State  v, 
Roney,  133  Iowa,  416.  It  was  said  in  State  v.  Bussamas,  l08 
Iowa,  11,  that  this  statute  excludes  an  entrance  or  exit  from 
or  into  any  other  room.  Had  the  Legislature  intended  the  use 
of  a  room,  large  or  small,  in  which  to  store  liquors,  or  for  any 
other  purpose,  in  connection  with,  and  oi)ening  into  the  single 
room,  this  would  have  been  mentioned,  rather  than  guarded 
against.  It  is  the  existence  of  an  entrance  or  exit  other  than 
that  allowed  which  is  condemned,  and  not  its  use  for  any 
particular  purpose.  State  v.  Oifford,  111  Iowa,  648.  This  is 
not  like  the  ice  box  case,  where  the  ice  box  was  kept  entirely 
in  the  one  room.  State  v.  Donahue,  120  Iowa,  154 ;  Tuttle  v, 
Carraher,  158  Iowa,  200,  decided  at  this  term. 

III.  The  evidence  is  substantially  without  conflict  that 
defendant  kept,  or  permitted,  a  chair  for  the  use  of  customers 
in  front  of  the  bar.    One  Tuttle,  a  witness  for  plaintiff,  testi- 
fied that  on  October  3d  he  visited  defendant's 

^'  furn?tiir^?  ^V    saloou,  and  bought  beer  and  ate  some  lunch 

there ;  that  there  was  a  chair  in  front  of  the 
bar  in  the  room;  that  there  was  a  man  sitting  in  the  chair 
who  was  not  the  proprietor,  and  not  the  man  who  waited 
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on  the  witness  at  the  bar;  that  he  judged  the  man  to  be  a 
customer;  that  it  was  an  ordinary  kitchen  chair,  and  was 
about  the  middle  of  the  room  in  front  of  the  bar;  that  he  also 
visited  the  saloon  on  October  24th.  Witness  Bartlett  testified 
for  plaintiff  that  he  visited  defendant's  saloon  on  October  24, 
1910,  and  saw  Mr.  Tuttle  drinking  and  saw  him  eat  the  lunch, 
saw  a  man  sitting  in  the  chair,  and  that  the  chair  was  in  front 
of  the  bar.  A  witness  for  defendant  testified  that  he  had 
been  in  defendant's  saloon  and  passed  by  it  often,  that  he 
never  saw  any  benches  or  chairs  in  the  place,  but  he  does  not 
fix  any  date  or  pretend  to  say  he  was  in  or  by  the  place  on 
October  3d  and  24th,  the  dates  testified  to  by  the  plaintiff's 
two  witnesses.  There  can  be  no  question  as  to  the  chair  being 
in  the  saloon  and  used  contrary  to  law.  Neither  defendant 
nor  his  employees  deny,  or  explain,  in  reference  to  the  chair. 
IV.  The  record  does  not  show  that  the  action  was  brought 
maliciously,  or  that  it  was  brought  without  probable  cause, 
so  that  the  costs  should  not  have  been  taxed  to  plaintiff.  Code, 
4  SAin :  taxa-  Section  2412.  There  should  have  been  a  decree 
tkm  of  costs,  for  plaintiff.  The  trial  court  erred  in  dis- 
missing  plaintiff's  petition.  The  cause  is  reversed,  and 
remanded  for  a  decree  in  harmony  with  this  opinion,  or 
plaintiff  may  at  his  election,  have  a  decree  in  this  court. — 
Reversed. 


Ellen  J.  Tucker,  Appellee,  v.  Emanuel  W.  Qlew,  et  al., 

Appellants. 


B«foniiation  of  instmmenta:    burden   of  proof.     One  seeking  to 

1  reform  an  aUeged  misdescription  in  a  deed  has  the  burden  of 
showing  the  execution  and  delivery  of  the  instrument,  and  of 
eatabliahing  the  aUeged  miBtake  by  clear  and  satisfactory  evi- 
denee. 

Ckmveyanoes;    dklivery:    fresumttion.      The    due    execution     and 

2  recording  of  an  instrument  raises  a  presumption  of  its  delivery 
not  later  than  the  date  of  its  acknowledgement,  but  this  presump- 
tion is  not  conclusive  and  it  may  be  overcoma 
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Same:    kbcital   of   consideration:    effect.       A   conyejance   which 

3  recites  a  valuable  consideration  as  having  been  paid  cannot  be 
converted  into  a  trust  or  made  testamentary  in  character  by 
showing  .that  there  was  no  consideration. 

Befoxmatlon  of  taurtnunents:    evidence.    In  this  action  to  reform  a 

4  deed,  the  evidence  is  held  to  show  a  technical  mistake  in  the 
description  of  •  the  property,  which  was  the  only  property  the 
grantor  had,  and  to  justify  a  reformation  of  the  instrument. 

Appetd  from  Dubuque  District  Court, — Hon.  Robert  Bonson, 

Judge. 

Tuesday,  January  21,  1913. 

Action  for  the  reformation  of  a  deed  made  by  William  W. 
Haller,  widower,  during  his  lifetime  to  the  plaintiff,  and  to 
quiet  her  title  to  the  property,  the  description  of  which  she 
asked  to  have  inserted  in  the  deed.  Defendants  denied  the 
execution  or  delivery  of  any  deed  by  Haller  during  his  life- 
time, denied  that  there  was  any  consideration  for  the  deed,  and 
further  alleged  that  Haller  died  seised  of  the  real  estate  ih 
controversy,  and  that  they,  with  the  plaintiff,  are  his  children 
and  heirs  at  law  and  the  owners  thereof,  and  they  asked  that 
plaintiff's  petition  be  dismissed.  On  the  issues  joined  the  case 
was  tried  to  the  court,  resulting  in  a  decree  for  the  plaintiff, 
and  defendants  appeal. — Affirmed. 

S.  B.  Lattner  and  E.  E.  Bowen,  for  appellants. 
Hurd,  Lenehan  dt  Kiesel,  for  appellee. 

Deemer,  J. — ^William  W.  Haller  was  at  one  time  the  owner 
of  the  property  in  controversy,  which  is  described  as  follows : 

Lot  2  of  Walker's  addition  to  the  town  of  Parley,  lots 
3  and  6  of  a  Subd.  of  part  of  the  S.  %  S.  W.  14  of  the  N. 
E.  14  of  Sec.  7  and  the  E.  Vg  of  lot  2  of  a  Subd.  of  the  N.  Vg 
of  the  S.  W.  14  of  the  N.  E.  14  of  Sec.  7,  Twp.  88  N.,  R.  1 
W.  of  5th  P.  M. 

This  was  all  the  property,  real  or  personal,  owned  by 
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him  on  the  14th  day  of  November,  1910.  On  that  date  he 
appears  to  have  executed  a  deed  to  plaintiff  of  certain  prop- 
erty, which  he  described  as  follows : 

The  E.  %  of  lot  2  of  Lawrence  McGuigan's  Subd.,  also 
lot  3  and  the  N.  y^,  of  lot  6  and  the  S.  y^  of  lot  6  of  Walker's 
Subd  and  lot  No.  2  of  Walker's  Add.  to  Farley,  situate  in 
.the  S.  W.  14  of  the  N.  E.  14  of  Sec.  7,  Twp.  88  N.,  B.  1  W.  of 
the  5th  P.  M. 

It  is  alleged  in  the  petition  that : 

The  land  described  in  said  deed  was  and  is  identically 
the  same  as  the  land  owned  by  the  said  Wm.  W.  Haller  in 
his  lifetime,  and  intended  to  be  conveyed  by  said  deed  of 
conveyance  to  this  plaintiff;  that  the  E.  y^  of  lot  2  of 
Lawrence  McGuigan's  subdivision  is  the  same  lot  as  the  E. 
y2  of  lot  2  of  a  subdivision  of  the  N.  y2  of  the  S.  W.  14  of 
the  N.  E.  y^  of  section  7,  and  lots  3  and  6,  described  in  said 
deed  of  Walker's  subdivision,  are  the  same  as  lots  3  and  6 
of  the  subdivision  of  the  S.  ^  of  the  S.  W.  y^  of  the  N.  E. 
y^  of  section  7,  and  lot  2  of  Walker's  addition  to  Farley 
is  a  correct  description  of  said  lot  2  owned  by  the  said  Wm. 
W.  Haller  in  his  lifetime,  and  as  situated  in  the  S.  W. 
y^  of  the  N.  E.  y^  of  section  7;  that  some  question  having 
arisen  as  to  the  identity  of  said  description  of  real  estate  in 
the  deed  of  conveyance  from  said  Wm.  W.  Haller  in  his  life- 
time to  plaintiff  with  the  lots  in  the  subdivision  of  parts  of 
the  N.  y^  of  the  S.  W.  y^  of  the  N.  E.  14  of  section  7  and  the 
S.  y^  oi  the  S.  W.  of  the  N.  E.  of  section  7,  as  hereinbefore 
described,  plaintiff  avers  the  identity  of  said  descriptions: 
and  that  whatever  technical  difference  there  was  or  is  in  the 
same  the  land  described  in  the  said  deed  of  Wm.  W.  Haller 
to  plaintiff  was  the  land  owned  by  him  in  said  section  7,  and 
none  other,  was  the  homestead  of  the  said  Wm.  W.  Haller 
in  his  lifetime,  and  was  intended  by  the  conveyance  to  this 
plaintiff  to  be  conveyed  by  the  deed  aforesaid. 

I.    The  deed  to  which  we  have  referred  purports  to  have 
been  signed  on  the  14th  day  of  November,  1901,  and  it  was 
1.  RiFOBMATiow     acknowledged    by    a    notary    on    that    day, 
StEjfrsT^fiir-      although  it  was  not  filed  for  record  until  the 
den  of  proof.     ^^^  j^y  ^j  November,  1907.    It  recites  a  con- 
sideration of  $2,500  in  hand  paid  by  plaintiff,  and  contains 
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fall  covenanto  of  warranty.  Defendants  deny  the  execation 
or  delivery  of  the  deed,  and  aver  that  no  consderadim  ever 
pawed  for  the  same;  They  farther  say  that  no  mistake  is 
shown  in  the  description  by  that  quantity  of  testimony 
reqniredy  and  claim  that  most,  if  not  all,  of  the  testimony 
offered  by  plaintiff  to  prove  the  alleged  mislake  was  incom- 
petent, and  the  witnesses  incompetent,  under  section  4604  of 
the  Code.  The  burden,  of  course,  is  upon  plaintiff  to  show 
the  execution  and  delivery  of  the  deed,  and  also  to  prove  by 
clear  and  satisfactory  testimony  the  alleged  mistake. 

But  having  shown  a  duly  executed  deed  and  produced 
evidence  of  the  recordation  thereof,  presumption  of  delivery 

arises;  and  this  delivery  not  later  than  the 
^'  ^ni^f^'     acknowledgment  of  the  instrument.    McGee 
samp  on.  ^  Allison^  94  lowa,  531;  Robinson  v.  Chuld, 

26  lowa^  89 ;  NowUn  v.  Nowlen,  122  Iowa,  542,  and  cases 
cited.  Of  course,  nondelivery  may  be  shown;  for  the 
presumption  is  not  conclusive.  The  other  testimony,  instead 
of  negativing  the  presumption,  tends  to  support  it ;  and  there 
is  no  diffculty  in  finding  a  delivery  of  the  deed. 

II.  A  consideration  is  presumed;  but  were  that  not  so 

the  deed  cannot  be  defeated  by  showing  want 
^*  «?f  *iSniiidwa**  of  consideration.     It  recites  a  valuable  con- 

tton :  effect.        .••..         -in         -j  j  a-l 

sideration  in  hand  paid,  and  cannot  be  con- 
verted into  a  trust  or  made  testamentary  in  character  by  a 
showing  of  no  consideration.  This  rule  is  so  familiar  that 
no  cases  need  be  cited  in  support  thereof. 

III.  The  burden  is  upon  plaintiff  to  show  a  misdescription 
of  the  property  by  competent  testimony  and  from  competent 
4    Reformation     witnesses;  and  this,  we  think,  she  did.    That 

MiNTs^J^vi-       deceased  intended   his   deed   to   have  some 
dence.  effect,  we  must  assume.    He  had  but  the  one 

piece  of  property,  and  this  was  his  "home  place."  He  fre- 
quently spoke  of  having  deeded  this  home  place  to  plaintiff. 
These  declarations  he  made  to  perfectly  competent  witnesses. 
Again,  in  December  of  1905,  he  attempted  to  make  a  will,  and 
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in  this  he  said:  ''What  remains  aside  from  my  homestead 
which  I  have  deeded  to  my  youngest  daughter,  Ellen  J.  Tucker, 
my  little  dab  of  money  which  is  left  after  the  funeral  ex- 
penses are  paid,  $300.00  must  be  paid  to  Alta  Glew  ior 
her  mother's  share."  He  also  gave  reasons  for  deeding 
the  land  to  plaintiff;  and  on  the  whole  record  it  is  reason- 
ably clear  that  he  made  a  technical  mistake  in  the  description, 
and  that  the  deed  was  correctly  reformed  as  prayed. 

No  error  appears,  and  the  decree  must  be,  and  it  is. 
Affirmed. 


John  Thompson  v.  Chicago  &  Northwestern  Railway 

Company,  Appellant. 


Baihrays:    tkanspobtation  of  live  stock:    neoligenck:    pleadings: 

1  Evn>BNC&  Where  the  plaintiff  in  an  action  for  negligence  in  ihe 
transportation  of  live  stock  made  no  general  allegations  concern- 
ing the  condition  of  the  stock  when  delivered  to  the  defendant, 
and  when  received  at  its  destination^  but  specifically  alleged  par- 
ticular acts  of  negligence,  his  recovery  is  dependent  upon  proof 
of  the  particular  acts.  In  this  action  it  was  alleged  that  by 
switching  the  car  in  a  negligent  manner  the  horses  were  thrown 
down  and  one  was  so  injured  as  to  cause  its  death.  Held,  that 
the  evidence  of  the  negligence  charged  was  sufficient  to  take  the 
issue  to  the  jury. 

flame:    negligence:    evidence.     The   fact   that  a   shipper   of  stock 

2  accompanies  the  same  and  undertakes  to  look  after  it  in  a  lim- 
ited way  does  not  relieve  the  carrier  of  the  duty  to  use  due  care 
in  handling  the  car.  In  this  action  the  question  of  defendant's 
negligence  in  handling  the  car  was  for  the  jury. 

Same:     Evidence  of  experts  that  one  of  the  horses  was  incurably  sick 

3  at  the  time  of  the  injury  was  not  conclusive  that  its  death  was 
not  caused  by  the  negligent  handling  of  the  car,  where  there  was 
also  evidence  that  the  animal  was  well  before  the  accident,  and 
that  after  being  thrown  down  and  trampled  upon  by  other 
horses  it  was  thereafter  sick  until  it  died;  but  the  question  of  the 
cause  of  its  death  was  for  the  jury. 
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BaoM:     INSTRUCTIONS,    The  mere  fact  that  a  veterinaiy  surgeon  might 

4  have  had  another  and  better  chance  of  saving  an  animal  injared 
while  en  route  would  not  of  itaelf  render  the  carrier  liable  for  its 
death;  and  refusal  of  an  instruction  to  that  effect,  of  which  there 
was  no  eridenoe,  was  proper,  even  fhooc^  correct  in  the  abstract. 

Hew  trial:     ifisooNDUcr   in    asoumknt.      The    improper   remark    of 

5  plaintiff's  counsel  in  his  closing  argument,  that  defendant  had 
brought  a  large  number  of  unnecessary  witnesses  and  that  the 
costs  would  amount  to  several  hundred  dollars,  and  for  that  rea- 
son a  verdict  should  be  returned  for  plaintiff,  did  not  require  a 
reversal,  where,  upon  objection  counsel  withdrew  the  remark,  though 
still  insisting  that  large  costs  had  been  needlessly  incurred,  and 
the  court  immediately  directed  the  jury  not  to  consider  anything 
that  had  been  said  about  costs. 

Appeal  from  Jones  District  Court. — Hon.  W.  M.  Twechleb, 

Judge. 


Tuesday,  January  21,  1913. 

Action    for   damages   resulting   in   judgment   against 
defendant,  from  which  it  appeals. — Affirmed. 

Clifford  B.  Paul  and  James  C.  Davis,  Oeorge  E.  Rise  and 
A.  A.  McLaughlin,  for  appellant. 

Herrick,  Cash  &  Rhinehart,  for  appellee. 

Ladd,  J. — On-  March  16,  1910,  plaintiff  loaded  a  box  car 
with  farm  implements,  household  goods,  and  other  articles 
in  one  end  and  four  horses  in  the  other.  The  horses  were 
tied  to  a  scantling  spiked  to  the  side  of  the  car,  and  a  plank, 
two  by  eight  inches,  was  fastened  across  to  cleats  on  either  side 
next  to  the  one  toward  the  center  of  the  car.  Also  boards 
were  nailed  across  to  hold  the  property  at  the  other  end, 
and  in  the  center  there  was  a  sanitary  cot.  This  car  was 
furnished  by  defendant,  and  by  it  transported  from  Chicago, 
HI.,  to  Onslow,  Iowa.     The  petition  alleged  that  by  switch- 
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ing  the  car  in  a  negligent  manner  the  horses  were  thrown 
down,  and  the  mare  on  the  inside  so  injured  as  to  cause  her 
death.  Appellant  contends  that  the  evidence  was  not  such  as 
to  warrant  a  findi^ig  that  the  cars  were  roughly  handled,  or 
that  the  mare  was  injured  thereby,  or  that,  if  injured,  this 
was  the  cause  of  her  death.  The  plaintiff  testified  that  some 
time  after  the  train  started  he  went  to  sleep  on  the  cot,  and 
later  in  the  night  the  car  was  side-tracked,  and  '^  was  switched 
or  thrown  against  something.  It  came  in  with  a  sudden  crash 
that  knocked  me  off  the  cot  I  was  lying  on.  The  horses  were 
bursted  down  from  the  plank  I  had  against  the  horses  that 
was  knocked  down,  and  fell  against  the  furniture.  .  .  . 
The  horses  were  all  down,  and  the  first  one  next  to  the  door- 
way lying  on  the  floor  and  the  biggest  horse  on  top  of  her. 
.  .  .  I  ventured  to  go  to  the  other  end.  .  .  .  Managed 
to  get  the  first  horse  up,  and  then  managed  to  get  the  other 
horses  up  until  I  got  to  the  mare.  She  was  shoved  in  with 
her  shoulders  against  the  car,  and.  I  could  not  get  her  up  for 
a  while,  but  finally  I  got  her  up  on  her  feet,  and  she  moaned 
and  groaned;  but  I  thought  she  would  be  all  right."  He 
testified  further  that  after  starting  again  the  mare  ''dropped 
her  head  and  commenced  to  vomit,  and  kept  vomiting  from 
that  place  on  until  we  got  to  Clinton."  On  reaching  that 
place  the  horses  were  unloaded,  and  the  mare  treated  by  a 
veterinary  surgeon.  The  following  day  she  reached  Onslow, 
where  she  died  three  days  later.  He  testified  that  the  mare 
was  *'in  perfect  health  and  feeling  well  and  was  playful 
when  loaded,  and  was  not  injured  at  that  time."  The  evi- 
dence on  the  part  of  defendant  tended  to  show  that  the  car 
was  not  roughly  handled.  The  proprietor  of  the  boarding 
stable  at  which  plaintiff  had  kept  the  mare  a>  few  days  before 
shipping  testified  that  when  taken  away  she  was  running  at 
the  nose  a  little  and  did  not  eat  very  well;  ''acted  kind  of 
dull."  The  veterinary  who  treated  the  mare  at  Clinton  was 
of  opinion  that  she  was  afilicted  with  lung  fever,  which  she 
had  had  for  three  or  four  days ;  that  she  died  in  consequence 
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thereof  and  not  because  of  any  injury  described  by  plaintiff; 
and  that  a  horse  never  vomits,  except  when  the  stomach  is 
punctured,  in  which  event  death  results  within  a  half  day ;  and 
this  testimony  waa  somewhat  corroborated  by  another  veter- 
inary in  response  to  hypothetical  questions. 

It  will  be  observed  that  the  petition  contains  no  general 
allegation  concerning  the  condition  of  the  animal  when  de- 
livered to  the  carrier  at  the  initial  point  of  shipment,  and 

when  received  from  it  at  the  destination,  as 
tnnsportatioii    did  that  considered  in  Swiney  v.  Express  Co., 

of  live  stock :  i7  r  w 

SfeaSSSVevi-   ^**  lovfdi,  342,  and  OxBberi  Bros.  v.  Railway, 
deuce.  j5g  jowa,  440,  but  specifically  alleged  the  par- 

ticular negligence  of  which  complaint  waa  made,  and  no  more. 
This,  then,  must  have  been  established  in  order  to  main- 
tain the  action.   Stone  v.  Railway,  149  Iowa,  240. 

The  evidence  was  sufScient  to  carry  this  issue  to  the 
jury.  The  horses  were  standing  and  apparently  well  when 
plaintiff  went  to  sleep,  and  the  household  goods  were  as  placed. 
He  was  awakened  by  a  bump  or  sudden  crash  of  the  car,  which 
threw  him  to  the  floor,  his  lantern  from  the  nail  keg,  and  upon 
arising  he  discovered  the  horses  down,  the  scantling  torn  loose 
at  one  end,  and  the  boards,  holding  the  goods  up,  loose.  Of 
course,  all  this  might  have  resulted  from  other  causes  of  which 
there  was  no  evidence,  and  counsel  have  supposed  some;  but 
the  natural  inference  is  that  it  was  the  result  of  the  bump 
or  crash  described  by  the  witness,  which  would  not  ordinarily 
have  occurred  in  the  careful  handling  of  the  car.  Having 
traced  the  injury  as  a  sequence  to  the  rough  handling  of  the 
car,  it  is  to  be  inferred  that  this  was  due  to  some  neglect  on 
the  part  of  the  defendant.  The  jury  might  have  found  that 
the  horses  were  in  good  condition  when  loaded,  that  the 
plaintiff  had  done  what  he  undertook,  and  that  they  were  not 
injured  in  connection  with  anything  he  was  to  do  or  did,  and 
yet  that  when  he  was  awakened  by  the  crash,  and  being  thrown 
from  the  cot,  one  of  them  was  so  injured  that  she  subsequently 
died;  and  if  they  did  so  find  the  deduction  naturally  to  be 
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drawn  therefrom  was  the  loss  of  the  mare  as  the  result  of  neg- 
ligence on  the  pert  of  the  defendant  in  handling  the  cars 

The  defendant  was  not  relieved  from  meeting  the  infer- 
ence that  the  injury  was  the  result  of  some  neglect  on  its 
part  precisely  as  though  the  shipper  had  not  accompanied  tbe 

stock.  The  shipper  undertook  to  see  to  his 
^'  fence:  cvf"      stocfc  Only  in  a  limited  way.    The  defendant 

continued  in  control  of  all  the  instrumental- 
ities of  transportation.  With  these  it  was  familiar,  ajid  there 
was  precisely  the  same  reason  for  inferring  its  negligence,  as 
all^fed,  from  the  circumstances  disclosed,  upon  a  showing 
that  the  mare,  though  injured  in  transit,  was  not  injured  in 
connection  with  what  the  shipper  undertook  to  do  or  did, 
as  though  he  had  not  accompanied  the  stock  at  all.  See 
MosteUer  v.  Railway,  153  Iowa,  390.  Whether  defendant  was 
negligent  in  the  rough  handling  of  the  cars  was  for  the  jury 
to  determine. 

II.  The  veterinary  who  examined  the  mare  at  Clinton 
testified  that  she  had  pneumonia  and  could  not  recover,  and 
that  she  had  been  afflicted  therewith  three  or  four  days  pre- 
vious, and  that  this  was  not  caused  by  the  fall 
8.  saxb.  of  the  laige  horse  lying  on  her.   The  opinion  of 

another  veterinary,  in  response  to  a  hypthet- 
ical  question,  tended  to  sustain  this  view,  as  did  the  testimony 
of  the  keeper  of  the  boarding  stable  in  Chicago.  But  the 
jury  was  not  bound  to  accept  these  opinions.  Experience  has 
demonstrated  that  the  conclusions  of  experts  are  not  infallible. 
Their  evidence  is  subject  to  infirmities  peculiar  to  that  given 
by  other  witnesses. 

The  mere  fact  of  the  animal  being  sick  raised  no 
inference  that  this  was  in  consequence  of  any  negli- 
gence on  the  part  of  defendant  (Colsch  v.  Railway,  149  Iowa, 
176;)  but  the  facts,  if  found,  that  she  was  well  immediately 
before  the  so-called  crash  and  the  precipitation  of  the  large 
horse,  weighing  1,700  or  1,800  pounds,  on  her,  and  that  upon 
being  helped  up  she  groaned  and  was  sick  thereafter  until 
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she  died,  did  warrant  the  inference  that  she  then  received 
injuries  which  caused  her  death.  Such  is  the  natural  con- 
clusion to  be  drawn  from  the  state  of  facts  testified  to  by 
plaintiff.  It  is  said  that,  as  the  veterinaries  declared  a  horse 
could  vomit  only  when  the  stomach  is  punctured,  and  in  that 
event  could  not  survive  more  than  ten  or  twelve  hours,  it  must 
have  been  found  the  mare  was  not  sick.  But  this  merely  put 
in  issue  the  testimony  of  plaintiff  that  she  actually  did  vomit. 
Moreover,  plaintiff  may  have  been  mistaken  in  thinking  that 
the  emission  was  from  the  mouth  instead  of  the  nostrils^  or  the 
jury  might  have  concluded  that  she  was  sick,  and  yet  have 
rejected  plaintiff's  testimony  concerning  this  matter.  But  ihe 
veterinary  was  of  opinion  that  she  had  pneumonia,  and  was 
afflicted  with  that  disease  before  loaded  in  the  car,  and  that 
her  death  was  due  to  this  cause  and  not  to  injuries  she  might 
have  received  in  the  car;  and  appellant's  counsel  seem  to 
regard  this  evidence  as  conclusive.  Enough  has  been  said  to 
indicate  that  this  is  not  so,  but  that  it  was  for  the  jury  to  say 
whether  the  death  of  the  mare  was  in  consequence  of  injury 
suffered  in  the  car,  or  pneumonia,  independent  of  such  injury. 
III.  Instructions  2  and  3,  requested,  were  included  in 
those  given.  There  was  no  error  in  refusing  the  ninth  in- 
struction, because  issue  as  to  negligent  delay  was  not  sub- 
4.  Same:  inBtruc-  flitted  to  the  jury.  The  fifteenth  instruction 
tioM.  advising  the  jury  of  the  duty  of  plaintiff  to 

notify  defendant's  employees  if  assistance  in  the  way  of  a 
veterinary  were  needed  on  the  way  to  Clinton,  and  of  the 
employees  to  set  the  car  out  to  enable  him  to  avail  himself  of 
such  services,  if  required,  and  "that  the  mere  fact  that  a  veter- 
inarian might  have  had  a  better  opportunity  of  saving  said 
mare  if  he  had  been  called  sooner  will  not  make  the  defendant 
liable."  The  instruction  was  correct  enough  in  the  abstract 
(Peck  V.  Railway,  138  Iowa,  187 ;  Jeffries  v.  Railway,  88  Neb. 
268,  [129  N.  W.  273] ;)  but  there  was  no  evidence  tending  to 
show  that  the  result  might  have  been  different  had  a  vet- 
erinary been  called  sooner,  nor  that  plaintiff  was  aware  of 
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the  serious  condition  of  the  mare  (he  having  testified  that  he 
thought  she  would  be  all  right),  nor  that,  had  the  car  been 
set  out,  the  services  of  a  veterinary  could  reasonably  have 
been  obtained.  The  matter  was  not  touched  in  the  evidence, 
and  we  are  of  opinion  that  in  submitting  the  issue  as  to  whether 
plaintiff  was  guilty  of  contributory  negligence  in  what  he 
should  have  done  in  the  emergency  occurring  in  the  night  was 
sufSciently  brought  tb  the  attention  of  the  jury.  That  issue 
was  for  the  jury,  as  were  the  others  discussed ;  and  the  instruc- 
tions were  accurate,  clear,  and  definitely  limited  consideration 
to  the  issues  involved. 

IV.  In  the  course  of  the  closing  argument  counsel  for 
plaintiff  criticised  defendant  for  bringing  a  large  number  of 
witnesses  from  Chicago  and  elsewhere  to  testify  in  the  case, 

and  argued  that  the  costs  would  amount  to 
^'  nSscondSS 'in  $600  Or  $700,  largely  for  unnecessary  wit- 
argamen  ncsscs,  and  that  jury  should  return  a  verdict 

against  defendant  on  this  account.  On  objection,  counsel 
withdrew  what  was  said,  but  insisted  that  several  hundred 
dollars  of  useless  costs  had  been  incurred,  and  the  court  im- 
mediately instructed  the  jury  ''not  to  consider  at  all  anything 
said  about  the  matter  of  costs.  Tou  are  to  ignore  it  and  pay 
no  attention  to  it.  You  have  nothing  to  do  with  it,  but  are 
to  determine  the  case  solely  on  the  evidence  and  instructions 
that  will  be  given  you  on  the  law."  In  view  of  this  record, 
it  cannot  well  be  said  that  the  antidote  was  not  effectual  in 
removing  the  poison  injected  by  the  improper  remarks.  Bettis 
V.  Raikuay,  131  Iowa,  46;  Mackerall  v.  Railway,  111  Iowa, 
547 ;  Lindsay  v.  Des  Moines,  74  Iowa,  111. 

The  evidence  was  such  as  fairly  to  carry  the  case  to  the 
jury ;  and,  though  we  might  not  have  reached  the  conclusion 
the  jury  did,  no  ground  for  disturbing  the  verdict  appears 
in  the  record. — Affirmed. 
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In  re   Guardianship  of  Thos.  J.  Deck. 


CHitrtlmrti^;    allowakck  op  ▲TPoaKST's  pebs.     Tbe  anowanee  of 

1    $35  to  an  attornej  appointed  bj  the  eoort  to  resist  objections  to 

the  final  report  of  a  guardian  for  an  Ineompetenty  who  was  era* 

ployed  at  least  a  daj  in  the  trial  of  the  objections,  waa  not 


Where  a  temporar7  guardian  has  been  appointed,  followed  hj 

2  a  permanent  i^pointment,  the  expenses  of  gnardianahip,  includ- 
ing expenses  incurred  bj  the  guardian  for  attorney's  fees  in  pro- 
coring  the  permanent  appointment,  should  be  paid  from  the  ward's 
estate,  and  maj  be  allowed  in  the  guardianship  proceedings. 

Eaina:    xzfkkses     op    xstatk:    allowance.     Where     a     temporary 

3  guardian  has  been  obliged  to  employ  counsel  to  get  possession 
of  his  ward's  property,  and  to  maintain  himself  in  office,  he  is 
entitled  to  an  allowance  for  attorney's  fees;  and  all  expenses 
incurred  in  procuring  an  order  for  the  preservation  of  the  estate 
should  be  paid  out  of  the  estate. 

Eaina:    attqrnet's   pees:    lien.     While  in  the  first  instance  coun- 

4  sel  are  generally  employed  by  the  applicant  for  the  appointment 
of  a  permanent  guardian,  still  where  the  appointment  was  con- 
tested an  allowance  of  fees  may  be  made  to  the  guardian,  where 
he  afterward  attended  to  the  matter,  and  counsel  made  his  claim 
against  him  and  not  against  the  applicant;  and  the  attorney  has 
an  equitable  lien  for  his  services  against  funds  of  the  estate 
recovered  or  preserved  through  his  efforts. 

Appeal  from  Linn  District  Court. — ^Hon.  Milo  P.  SicrrH, 

Judge. 


Wednesday,  January  22,  1913. 

Tras  18  a  contest  over  the  final  report  of  Thos.  L.  Wolfe, 
temporary  guardian  of  one  Thos.  J.  Deck.  Certain  heirs  of 
the  ward,  now  deceased,  filed  objections  to  the  report,  but 
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these  objections  were  each  and  all  overruled,  and  objectors 
appeal. — Affirmed. 

F.  T.  Davis  and  Jamison,  Smyth  it  Hann,  for  appellants. 

E.  A,  Johnson,  for  appellees. 

Debmeb,  J. — In  November  of  the  year  1908,  Sarah  J. 
Elafer,  a  daughter  of  Thos.  J.  Deck,  filed  an  application  for 
the  appointment  of  a  guardian  for  the  said  Deck  and  of  his 
property..  As  the  application  was  verified  and  prayed  for  the 
appointment  of  a  temporary  guardian,  the  trial  judge 
appointed  Dr.  T.  L.  Wolfe  as  such  guardian  of  the  property 
of  Deck,  and,  upon  the  said  guardian's  filing  bond  in  the 
sum  of  $2,500,  letters  of  guardianship  were  issued,  and  he 
commenced  to  serve  in  that  capacity  on  the  1st  day  of  Decem- 
ber, 1908.  He  immediately  took  possession  of  the  property 
of  his  ward,  which  consisted  of  eighty  acres  of  land,  worth 
about  $12,000,  and  personal  property  amounting  to  some- 
thing over  $2,000.  Trial  was  had  upon  the  issue  as  to  the 
appointment  of  a  permanent  guardian,  and  during  its  prog- 
ress, which  lasted  eight  da3rs,  the  temporary  guardian  was 
present,  giving  information  to  counsel,  securing  witnesses, 
and  looking  after  the  case.  As  a  result  of  the  contest.  Deck 
was  found  to  be  unsound  of  mind  and  incapable  of  looking 
after  his  property,  and  on  March  6,  1909,  Wolfe  was  ap- 
pointed permanent  guardian  and  duly  qualified  as  such,  giving 
bond  in  the  sum  of  $4,000.  As  such  permanent  guardian  he 
continued  to  act  until  August  5,  1909,  when  his  ward  died. 
In  the  meantime  he  had  cared  for  the  property  of  his  ward, 
and  upon  the  death  of  said  ward  he  filed  a  final  report  as 
guardian,  and  in  this  report  showed  that  he  had  something 
like  $1,874  in  cash  arising  out  of  rentals  of  the  land,  interest 
on  a  certificate  of  deposit,  and  from  a  collection  made  from 
one  Kaf er.  lie  also  charged  himself  with  a  certificate  of 
deposit  amounting  to  $1,500.    He  asked  credit  for  $29.20  paid 


244  In  be  Guardianship  of  Deck.        [158  Iowa 

to  and  on  behalf  of  his  ward,  also  an  allowance  of  $150  for 
his  compensation  and  expenses  as  guardian,  and  a  further 
allowance  of  $678.10  to  pay  counsel  for  conducting  the  trial 
of  the  main  case,  leaving  a  balance  in  his  hands  of  $1,016.98. 
He  further  asked  that  an  allowance  of  $35  be  made  to  his  coun- 
sel, E.  A.  Johnson,  as  compensation  for  his  services  in  pre- 
paring his  final  report  and  representing  him  on  the  hearing 
of  the  objections  thereto.  Some  of  the  heirs  of  the  deceased 
appeared  and  filed  objections  to  the  report.  They  expressly 
stated,  however,  that  they  did  not  object  to  the  amount  of  the 
attorney's  fees  charged  and  claimed  by  the  guardian,  but  they 
denied  his  right  to  any  allowance  therefor,  and  also  denied 
the  right  of  the  guardian  to  compensation.  The  trial  court 
allowed  the  attorney's  fees,  and  also  taxed  in  favor  of  E.  A. 
Johnson  a  fee  of  $35  for  representing  the  guardian  upon  the 
hearing  on  the  objections  to  the  report,  and  it  also  allowed 
the  guardian  for  his  services  the  sum  of  $135.80,  being  the 
amount  claimed  by  him,  less  the  sum  of  $14.20,  which  was 
taxed  as  witness  fees  in  the  main  case  in  favor  of  the  guardi&n. 
The  appeal  is  from  this  order. 

As  the  value  of  the  services  performed  by  the  various 
attorneys  in  the  main  case  are  not  in  dispute,  we  shall  have 

no  occasion  to  review  that  matter,  and  the 
' '  aUoiSaiKje*  ©r '  Only  qucstiou  to  be  considered  in  this  connec- 

orneya  ees.  ^.^^  .^  whether  or  not  the  trial  court  had  au- 
thority to  allow  attorney's  fees  in  any  amount  to  said  guard- 
ian. It  seems  that,  when  objections  were  filed  to  his  final 
report,  the  court  appointed  E.  A.  Johnson  to  appear  as  an 
attorney  for  the  guardian  in  resisting  the  objections  and  sus- 
taining the  report.  For  these  services  Johnson  was  allowed 
the  sum  of  $35,  and  it  is  now  said  that  this  allowance  was  ex- 
cessive. The  attorney  was  engaged  at  least  one  day  on  the 
trial  of  the  objections,  and,  as  the  trial  court  was  vested  with 
considerable  discretion  as  to  the  amount  to  be  allowed,  we 
are  not  prepared  to  say  that  the  sum  awarded  should  be  in 
any  manner  reduced.     The  amount  awarded  the  guardian 
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18  also  challenged.  No  question  is  raised  regarding  his  right 
'to  some  compensation,  but  the  amount  allowed  is  said  to  be 
excessive.  The  record  shows  that  the  guardian  was  hampered 
and  interfered  with  in  obtaining  the  possession  of  the  prop- 
erty of  his  ward;  that  he  had  to  bring  an  action  to  recover 
some  of  it;  that  he  was  required  to  give  the  matter  constant 
attention  for  some  time  on  account  of  the  pertinacity  of  the 
children  of  his  ward,  and  complaints  as  to  the  way  the  ward 
was  being  treated;  that  he  gave  two  bonds,  one  for  $2,500 
and  the  other  for  $4,000;  and  that  he  was  present  during 
the  final  trial  and  assisted  in  securing  the  witnesses.  The 
allowance  to  the  guardian  for  compensation  does  not  appear 
to  be  so  excessive  as  to  justify  our  interference.  The  main 
item  objected  to  is  that  for  attorneys'  fees  in  conducting  the 
main  trial,  but  the  objection  here  is  not  to  the  amount,  but 
to  the  right  to  tax  any  fees  at  all  against  the  property  of  the 
ward.  The  main  point,  as  we  understand  it,  is  that  these 
fees  should  be  paid  by  the  party  who  instituted  the  proceed- 
ing and  originally  employed  counsel,  to  wit,  Sarah  J.  Eafer. 
While  it  may  be  that  the  party  instituting  such  an  ac- 
tion may  be  held  liable  for  attorneys'  fees  in  the  event  suit 
2.  Sahb:  fails,  we  think  it  clear  that  if  a  temporary 

appointment  is  made,  and  this  is  followed  by  the  appoint- 
ment of  a  permanent  guardian,  the  expenses  of  the  guard- 
ianship, including  fees  to  counsel  in  prosecuting  the  action 
to  a  final  conclusion,  should  ultimately  come  out  of  the  ward's 
property  and  be  charged  against  the  funds  coming  into  the 
guardian's  hands.  Such  seems  to  be  the  rule  everywhere 
recognized.  See  In  re  Estate  of  Walker,  150  Iowa,  284.  The 
only  difSculty  in  the  past  has  been  to  determine  whether 
such  fees  should  come  out  of  the  ward's  estate  in  the  event 
of  his  death  and  against  his  administrator,  or  whether  they 
should  be  allowed  in  the  guardianship  proceedings.  In  actual 
practice  this  makes  but  little  difference,  for  in  either  case 
the  allowance  is  by  the  same  judge  and  in  the  same  court. 
But  we  have  recently  held  that  such  fees  are  properly  al- 
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lowed  in  the  guardianship  proceedings.    In  re  Wdtker,  150 
Iowa,  284.    Supplemental  opinion  on  rehearing. 

Where  a  temporary  guardian  is  appointed  by  order  of 
court,  and  as  such  is  obliged  to  employ  counsel  to  get  pos- 
session of  property  and  to  maintAin  himself, 
'  o^^BUte?^af-^there  can  be  no  doubt,  we  think,  of  his  right 
'to   have   an  allowance   made   for   attorneys' 
fees,  especially  where  the  guardianship  is  made  permanent, 
as  in  this  case. 

■ 

And  all  expenses  incurred  in  securing  an  order  for  tho 
preservation  of  an  incompetent's  estate  should  be  paid  out 
of  that  estate,  for  the  plain  reason  that  the  court  takes  hold 
of  it  in  order  to  protect  it  from  dissipation  and  waste. 

True,  counsel  are  generally  employed  in  the  first  in- 
stance by  the  applicant  and  compensation  is  awarded  the 

applicant  for  expenses  incurred.  But  as  the 
*'  ne^""feea*^''     guardian  undertook  to  look  after  the  matter, 

and  counsel  have  made  their  claim  against  the 
guardian  and  have  made  no  charge  against  the  original  ap- 
plicant, no  reason  appears  why  the  allowance  should  not  be 
made  to  and  in  the  name  of  the  guardian,  even  though  he 
did  not  employ  counsel  in  the  first  instance. 

An  attorney  employed  in  such  a  case  doubtless  has  an 
equitable  lien  or  claim  against  the  funds  which  he,  by  his 
efforts,  succeeds  in  securing  and  preserving,  and  it  is  not 
very  material  as  to  how  this  is  worked  out. 

No  error  appears,  and  the  order  must  in  all  respects  be, 
and  it  is.  Affirmed. 


WUiLiAM  O'Neil,  by  his  next  friend  Dennis  CNbil^  Ap- 
pellant, v.  T.  M.  Bedfield,  Appellee. 

Appeal:    findings  of  fact:    beview.    Where  the  evidence  is  in  saeli 
1    conflict  as  to  require  submission  of  the  issue  to  the  jarj,  its  finding 
will  not  be  reversed  on  appeal 
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NegUgmce:    automobile    accidsnt:    evidbncs.     In    an   action    for 

2  injury  caused  by  the  alleged  negligent  driving  of  an  automobile 
by  defendant,  in  which  plaintiff  claimed  that  the  machine  was 
driven  against  him,  which  was  denied  by  defendant  upon  the  trial, 
a  letter  written  by  defendant  concerning  the  accident  and  con- 
taining statements  from  which  it  could  be  inferred  that  his  car 
did  strike  the  plaintiff ,  was  admissible;  as  plaintiff  was  entitled  to 
all  evidence  tending  to  prove  the  truth  of  his  claim. 

Same:    instruction.     Where  several  grounds  of  negligence  are  al- 

3  leged,  either  of  which  if  established  will  entitle  plaintiff  to 
recover,  an  instruction  requiring  the  establishment  of  negligence 
in  all  the  particulars  charged  was  erroneous. 

Sama:    The  operation  of  an  automobile  at  a  rate  of  speed  exceeding 

4  the  statutory  limit  is  per  se  negligence,  and  an  instruction  that  if 
defendant  was  operating  his  machine  at  a  rate  of  speed  exceed- 
ing the  lawful  limit,  the  jury  would  be  authorized  to  find  defend- 
ant negligent,  was  objectionable  as  leaving  the  jury  to  exercise 
some  discretion  in  finding  negligence  from  such  a  state  of  facts. 

Appeal  from  Dalias  District  Court. — ^Hon.  J.  H.  Apple- 
gate,  Judge. 

Wednesday,  January  22, 1913. 

Action  at  law  to  recover  damages'  for  personal  injury. 
There  was  a  verdict  and  judgment  for  defendant,  and  plaintiff 
appeals.    Reversed  and  Remanded. 

Ryan  dk  Ryan,  for  appellant. 

White  &  Clarke,  for  appellee. 

Weaves,  C.  J.  The  plaintiff,  a  child  of  five  years  of  age, 
suing  by  his  next  friend,  alleges  that  while  upon  a  public  street 
in  the  city  of  Des  Moines  he  was  struck  and  injured  by  a 
passing  automobile,  operated  by  the  defendant  He  charges 
that  the  accident  was  occasioned  by  the  negligence  of  the 
defendant  in  driving  his  car  at  a  speed  in  excess  of  10  miles 
an  hoar,  in  violation  of  law  and  at  an  unreasonably  high  speed 
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and  with  reckless  disregard  of  the  safety  of  persons  lawfully 
upon  the  public  highway.  The  defendant  denies  all  the  al- 
legations of  the  petition.  The  evidence  shows  without  sub- 
stantial dispute  that  defendant  with  two  other  persons  was 
driving  his  car  Along  a  street  in  the  city  of  Des  Moines  at  a 
point  where  the^lots  on  either  hand  are  quite  generally  occu- 
pied by  residences ;  .that  plaintiff,  who  had  been  playing  in  or 
near  the  street,  undertook  to  cross  the  roadway  some  distance 
in  front  of  the  car.  The  defendant,  when  at  a  distance  which 
he  estimates  at  one  hundred  and  fifty  feet,  saw  the  boy  at  the 
sidewalk,  and  on  approaching  nearer,  saw  him  start  toward 
the  other  side.  Beaching  the  middle  of  the  street,  the  boy 
hesitated  for  an  instant,  and  defendant,  instead  of  attempting 
to  pass  behind  him,  increased  the  speed  of  his  car  with  the 
purpose  of  passing  ahead  of  him.  In  trying  to  avoid  the  im- 
minent collision  defendant  swung  the  car  so  far  out  of  the 
road  as  to  strike  the  curb  and  mount  the  parking.  It  is  the 
theory  of  the  plaintiff  that  the  car  struck  him  at  about  the 
same  time  it  hit  the  curb,  knocking  him  down,  breaking  his 
coUarbone,  and  inflicting  severe  wounds  upon  his  face.  The 
defendant  denies  that  the  car  struck  the  plaintiff,  and  sug- 
gests the  thought  that  the  injuries  complained  of  were  the 
result  of  a  fall  upon  the  pavement. 

I.  So  far  as  the  preponderance  of  witnesses  is  concerned, 
it  is  largely  with  the  plaintiff,  to  the  effect  that  the  car  was 
being  operated  at  a  speed  in  excess  of  ten  miles  an  hour,  and 

that  in  its  passage  or  attempted  passage  it 
^'  taS»*^'  to??:  came  in  collision  with  the  boy;  but  the  con- 
^  ^^'  flict  in  the  testimony  was  doubtless  sufficient 

to  take  that  question  to  the  jury,  and,  were  this  the  only 
matter  to  be  considered  on  appeal,  the  judgment  would  have 
to  be  affirmed.  But  other  errors  are  assigned  which  require 
our  attention. 

As  a  witness  in  his  own  behalf  defendant  testified  that  his 
ear  was  in  bad  order,  and  not  being  driven  at  high  speed.    He 
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asserted  that  on  seeing  the  boy  in  the  road  he  first  slowed 
2    NEOLioaNCK  •      ^^  speed  to  less  than  five  miles  an  hour,  and 
cideS*:**evi-*^"    ^^^^  increased  it  when  that  seemed  the  most 
dence.  prudent  thing  to  do.    He  further  swore  that 

the  ear  did  not  strike  the  plaintiff.  On  cross-examination  he 
was  confronted  with  the  following  letter,  which  he  admitted 
was  written  by  him  to  the  parents  of  the  injured  boy  soon 
after  the  accident: 

Redfield,  la.,  Nov.  8th,  1909.  Dear  Mr.  and  Mrs.  O'Neil: 
I  feel  so  distressed  over  the  painful  accident  to  your  dear  lit- 
tle boy  that  I  have  been  unable  to  rest  until  I  hear  how  the 
little  man  is  getting  along.  The  doctors  assured  me  before 
I  left  that  he  was  not  seriously  hurt  and  I  do  pray  Gk>d  it 
may  prove  correct.  I  am  very  thankful  the  front  of  the 
auto  did  not  strike  him  or  he  would  surely  have  been  killed. 
One  of  the  friends  with  me,  Mr.  Winter,  who  was  thrown 
out,  was  painfully  hurt  in  the  side.  It  is  a  wonder  he  was 
not  more  seriously  injured  as  he  weighs  over  two  hundred 
lbs.  My  auto  is  badly  damaged.  I  will  have  to  buy  a  new 
axle  and  three  new  tires  besides  the  repair  on  bent  irons, 
etc.  I  consider  the  accident  wholly  unavoidable  under  the 
circumstances  and  feel  that  I  did  all  in  my  power  to  avert 
it  I  am  anxious  for  you  to  write  to  me  and  inform  me 
of  his  condition.  And  as  you  have  been  to  some  expense  for 
Drs.  etc.,  I  will  take  pleasure  in  having  you  send  me  the  Dr. 
bill.  Tell  'Billy'  when  I  come  down  I  will  come  and  see  him 
and  bring  him  something  nice.  Hoping  this  will  find  the 
boy  much  improved,  I  remain,  Yours  sincerely,  T.  M.  Red- 
field. 

This  letter  being  offered  in  evidence  by  the  plaintiff,  it 
was  excluded  upon  the  defendant's  objection  as  being  incom- 
petent, irrelevant,  and  immaterial.  Plaintiff  thereupon  offered 
separately  the  parts  of  the  letter  in  evidence  in  which  de- 
fendant writes:  (1)  **I  am  very  thankful  the  front  of  the 
auto  did  not  strike  him  or  he  would  surely  have  been  killed." 
(2)  "One  of  the  friends  with  me,  Mr.  Winter,  who  was  thrown 
out,  was  quite  painfully  hurt  in  the  side.  It  is  a  wonder  he 
was  not  seriously  injured,  as  he  weighs  two  hundred  pounda'' 
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(3)  "My  auto  is  badly  damaged.  I  will  have  to  buy  a  new 
axle  and  tluree  new  tires  besides  the  repairs  on  bent  irons/' 
etc.  To  each  of  these  offers  like  objections  were  sustained. 
These  ruling  are  assigned  as  error.  The  exceptions  must  be 
sustained.  No  reason  is  suggested  why  the  letter  is  not  com- 
petent evidence.  It  is  the  written  statement  of  the  defendant 
concerning  the  subject  of  controversy,  and  speaks  of  facts  or 
alleged  facts  which  are  both  relevant  and  material  to  an  in- 
quiry into  the  truth  of  the  matter  in  issue.  It  is  not  an  offer 
of  compromise  or  settlement,  and,  even  if  it  were  of  that  char- 
acter, no  such  objection  was  raised.  The  writer  of  the  letter 
being  a  party  to  the  action,  its  admissibility  did  not  depend 
upon  whether  it  did  or  did  not  tend  to  impeach  his  credibility 
as  a  witness.  It  was  admissible  as  his  own  statement  of  the  facts 
in  language  which  is  fairly  open  to  the  construction  that  he 
understood  or  conceded  that  the  young  lad  had  been  injured 
by  his  automobile.  It  is  not  an  admission  of  negligence  on  his 
part,  but  we  think  no  disinterested  and  candid  reader  of  this 
letter  can  draw  any  other  meaning  or  inference  therefrom 
than  that  the  plaintiff  had  been  injured  by  collision  with  the 
automobile  driven  by  the  writer  of  that  communication.  The 
fact  of  such  collision  was  denied  upon  the  trial,  and  plaintiff 
was  entitled  to  the  benefit  of  all  available  evidence  tending  to 
prove  the  truth  of  his  claim  in  that  respect.  It  can  hardly 
be  the  subject  of  doubt  or  argument  that  any  statement  by  the 
defendant  from  which  an  admission  against  his  interest  can 
properly  be  inferred  is  admissible  in  evidence  against  him. 
We  think,  too,  the  statements  of  the  letter  have  a  material 
bearing  upon  the  further  question  whether  the  car  was  being 
driven  at  a  reasonable  rate  of  speed  in  view  of  all  the  cir- 
cumstances disclosed  by  the  record.  These  inferences  are  so 
clear  it  would  be  a  waste  of  time  to  em  er  upon  a  critical  analy- 
sis  of  the  defendant's  language.  The  letter  gives  evidence  of 
being  written  by  a  man  of  intelligence,  fully  capable  of  ex- 
pressing himself  with  clearness.  He  disclaims  responsibility 
for  the  injury,  not  because  the  collision  did  not  take  place  (a 
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fact  whichv  if  it  had  existed,  he  would  naturally  make  prom- 
inent), but  because  he  considered  ''the  accident  wholly  un- 
avoidable under  the  circumstances,"  and  that  he  ''did  all  in 
his  power  to  avert  it."  Language  can  hardly  be  framed  to 
more  clearly  express  the  thought  that  he  had  struck  and  in- 
jured the  boy,  but  without  fault  on  his  part. 

II.  The  court  instructed  the  jury  that,  in  order  to  re- 
cover damages,  the  burden  was  upon  plaintiff  to  establish  by 
a  preponderance  of  evidence  "the  allegations  of  negligence 

3.  Same:  inrtruc-    ^^^^^^d  in  the  petition";  that  his  recovery, 
****"•  if  any,  must  be  on  the ' '  grounds  charged  in  the 

petition ' ' ;  and  that,  if  the  jury  failed  to  find  the  defendant 
negligent  "in  the  particulars  charged  in  the  petition,"  then 
there  could  be  no  recovery.  These  instructions  are  excepted  to 
because  the  petition  alleges  two  or  more  acts  or  grounds  of 
negligence,  and  the  effect  of  the  rule  so  stated  was  to  require 
plaintiff  to  establish  all  his  several  charges  of  negligence 
when,  under  a  proper  statement  of  the  rule,  he  was  entitled 
to  a  verdict  if  he  made  good  his  case  as  to  any  one  of  them. 
In  view  of  the  charge  as  a  whole,  we  should  hesitate  to  reverse 
the  judgment  below  on  this  ground  alone,  but  it  must  be  said 
the  objection  is  well  taken.  Plaintiff  charged  negligence,  be- 
cause, as  he  alleged,  defendant  was  driving  the  car  in  excess 
of  the  statutory  limit  of  speed.  He  also  charged  negligence  as 
at  common  law,  in  that  defendant  drove  the  car  recklessly  and 
without  due  care  to  avoid  injury  to  persons  upon  the  highway. 
If  he  proved  either  allegation  by  a  preponderance  of  the  evi- 
dence, and  that  he  was  thereby  injured,  he  was  entitled  to  re- 
cover, and  this  rule  should  have  been  clearly  stated  to  the 
Juiy. 

Plaintiff  asked  an  instruction  to  the  effect  that  if  de- 
fendant was  running  his  car  at  a  speed  in  excess  of  the  statu- 
tory limit,  and  plaintiff  was  thereby  injured,  a  verdict  for 

the  recovery  of  damages  should  be  returned. 

4.  samb.  rpj^j^  request  was  refused,  and  the  court  on  its 

own  motion  instructed  that,  if  defendant  was  operating  the 
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car  in  excess  of  the  statutory  limit  of  speed,  then  the  jury 
would  be  '^authorized  to  find  that  the  defendant  in  so  driving 
was  negligent  in  the  matter  of  operating  his  motor  vehicle." 
This  expression  is  followed  by  language  indicating  what  we 
deem  to  be  the  true  rule  that  such  excess  of  speed  is  per  se 
negligent,  yet  the  use  of  the  words  **you  are  authorized  to 
find"  we  think  was  unfortunate,  for  the  jury  might  readily 
infer  therefrom  some  discretion  on  its  part  in  finding  negli- 
gence upon  such  a  showing  of  facta 

Other  exceptions  argued  are  either  not  well  taken  or  not 
liable  to  arise  upon  a  retrial  and  we  shall  take  no  time  in 
their  discusson. 

For  the  reasons  hereinbefore  stated,  a  new  trial  must 
be  had,  and  for  that  purpose  the  judgment  of  the  district 
court  will  be  reversed  and  cause  remanded. — Reversed. 


W.  F.  GuTSCHENRrrTER,  Appellant,  v.  Qborqe  Whttmore,  E. 
C.  Damewood,  L.  B.  Gamble,  S.  R.  Frank,  W.  T.  Good- 
man, W.  H.  Wheeler,  James  Gamble  and  W.  C.  Jeppry, 
Defendants  and  Appellees. 

Offlcani:    shebhts:    liability  fob   acts   of   defutt.     A  sheriff   is 

1  responsible  for  the  acts  of  his  deputy  in  failing  to  preserve  or  turn 
over  to  the  clerk  of  the  court  property  or  funds  coming  into  his 
hands  as  the  result  of  garnishment  proceedings. 

Same:    gabxishment:    betubn  of  deposit.     A  sheriff  is  liable  for 

2  the  wrongful  act  of  his  deputy  in  returning  to  the  garnishee  a 
bank  draft  deposited  with  him  by  the  garnishee  to  cover  his  lia- 
bility to  the  defendant,  even  though  a  personal  judgment  was 
thereafter  rendered  against  the  garnishee  by  reason  of  its  return. 

Same:    action  against  shebiff:     demand.     The  fact  that  the  gar- 

3  nishee  had  left  the  state  was  a  sufficient  showing  that  the  judg- 
ment against  him  was  not  collectible  to  render  the  sheriff  liable 
for  the  wrongful  return  to  the  garnishee  of  the  amount  deposited 
with  the  deputy.  And  where  it  appeared  that  the  deposit  had 
been  returned  to  the  garnishee,  it  was  not  necessary  to  make  a 
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demand  on  the  sheriff  for  the  same  before  bringing  suit  against 
him  and  his  bond  for  the  wrongful  act. 

Pame:    acoeftancx    or    dbatt    in    lieu    or    cash:    presumption: 

4  estoppel,  a  sheriff  is  not  bound  to  accept  from  a  garnishee  a  check 
or  draft  in  discharge  of  his  liability  to  the  defendant,  but  having 
done  so  he  is  in  no  position  to  complain  that  the  amount  was  not  in 
cash;  as  it  will  be  presumed  in  the  absence  of  a  contrary  showing  that 
the  draft  would  have  been  cashed  if  presented. 

8aiii6:.  DUTY  or  SHERirr:    knowledge  or  garnishee:    oonditional 

5  PAYMENT.  A  garnishee  is  chargeable  with  knowledge  of  the  statu- 
tory duties  of  a  sheriff,  with  respect  to  the  disposition  of  the 
amount  paid  him  in  discharging  the  obligation  of  the  garnishee 
to  the  defendant;  and  in  paying  the  amount  to  the  sheriff  he  can 
impose  on  him  no  condition  with  reference  to  the  disposition  of  the 
fund  calculated  to  deter  the  sheriff  in  the  performance  of  hia  legal 
duty. 

Same:    duty  op  sHERirr.    In  garnishment  proceedings  the  sheriff  acts 

6  in  a  ministerial  capacity  and  his  relation  to  the  plaintiff  is  like 
that  of  agent;  and  he  can  make  no  arrangement  or  agreement 
with  the  defendant  or  garnishee,  respecting  the  fund  garnished, 
inimical  to  the  interests  of  the  plaintiff. 

Oamisbmcnt:    judgment:    sutticiency.     A  judgment  entry  in  gar- 

7  nishment  proceedings  which  recited  that  the  cause  came  on  for 
hearing  on  the  answer  of  the  garnishee,  the  defendant  not  appear- 
ing, and  that  legal  notice  of  the  action  and  of  the  garnishment 
had  been  given  by  publication ,  proof  of  which  was  on  file,  and 
that  the  garnishee  was  indebted  to  the  defendant  in  a  stated 
sum,  sufficiently  referred  to  notice  of  the  suit  and  of  the  garnish- 
ment. 

Same:     Where  the  attachment  defendant  was  served  by  publication  so 

8  that  personal  judgment  could  not  be  rendered  against  him,  the 
judgment  against  the  garnishee  need  not  refer  to  the  original 
judgment  against  the  defendant. 

Judgmeiita:     service  by  publication.     Personal  judgment  cannot  be 

9  rendered  against  a  defendant  in  attachment  proceedings  who  was 
served  by  publication,  and  jurisdiction  will  not  be  acquired  until 
it  is  ascertained  that  the  garnishee  is  indebted  to  him. 

Oamialimeiit:      judgment:      service  by  publication.     A  judgment 

10    against  a  garnishee  served  by  publication  is  not  to  be  regarded 

as  final  like  a  personal  judgment;  neither  is  it  evidence  that  any- 
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thing  was  owing  by  him,  nor  is  it  a  bar  to  subsequent  action, 
unless  satisfied  by  the  garnishee;  nor  can  an  action  be  maintained 
thereon;  and  it  may  be  assailed  by  other  attaching  creditors  or  by 
strangers. 

Same:  To  sustain  a  judgment  against  a  garnishee  there  must  be  a 
11  finding  that  defendant  was  indebted  to  plaintiff,  and  that  the  gar- 
nishee was  indebted  to  the  defendant,  otherwise  the  entry  will  be 
of  no  validity.  In  the  instant  case  the  amount  owing  by  defend- 
ant to  plaintiff  was  not  expressly  found,  but  clearly  to  be  inferred 
from  the  findings  therein,  and  is  sufficient  to  authorise  judgment 
against  the  garnishee. 

Appeal  from  Page  District  Court. — Hon.  A.  B.  Thor- 
NELL,  Judge. 

Saturday,  January  25,  1913. 

Action  against  George  Whitmore,  as  sheriff,  and  the 
sureties  on  his  ofiQeial  bond  resulted  in  a  directed  verdict  for 
him  and  judgment  thereon.    The  plaintiff  appeals. — Reversed. 

Earl  B.  Ferguson  and  C.  B.  Barnes,  for  appellant. 

Denver  L.  Wilson,  for  appellees. 

Ladd,  J.  This  is  an  action  against  George  Whitmore,  as 
sheriff,  and  the  sureties  on  his  official  bond  for  the  conversion 
of  a  bank  draft  alleged  to  have  been  held  by  him  through  a 
deputy  sheriff  to  satisfy  the  claim  of  plaintiff  in  an  action 
against  Walter  Brown.  It  appeared  that,  in  aid  of  the  action 
against  Brown,  a  writ  of  attachment  issued  and  was  placed  in 
the  bands  of  C.  W.  Grafton,  a  deputy  sheriff,  for  levy  which 
was  effected  February  11,  1911,  by  serving  A.  P.  Swanson 
notice  of  garnishment  and  taking  his  answer,  which  disclosed 
that  he  was  indebted  to  Brown  in  the  sum  of  $300.  About  a 
month  afterwards,  the  garnishee,  with  T.  W.  Keenan,  his  at- 
torney, called  on  the  deputy,  and,  through  Keenan,  delivered 
to  him  a  draft  or  check  for  $300  on  a  bank  at  Essex.    In 
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doing  so  the  deputy  sheriff  was  told  not  to  cash  it  under  any 
circumstances,  nor  to  turn  it  over  to  court,  but  to  hold  it 
''subject  to  Swanson's  orders,  because  he  didn't  owe  the  bill 
and  he  didn't  intend  to  pay  it";  that  **he  was  going  away," 
with  the  suggestion  added  to  deposit  it  in  a  vault  for  safe- 
keeping. On  April  12th  following,  Eeenan  demanded  the 
draft  of  Qrafton,  saying:  "It  was  Swanson's  property,  and 
he  had  a  right  to  take  it  any  time  he  wanted  to. ' '  Thereupon 
the  deputy  returned  the  draft,  taking  the  following  receipt: 
**  Shenandoah,  Iowa,  April  12th,  1911.  Received  of  C.  W. 
Grafton,  deputy  sheriff,  draft  for  three  hundred  dollars  de- 
posited by  me  with  him  in  the  case  of  W.  P.  Gutschenritter, 
plaintiff,  v.  Walter  Brown,  defendant,  v.  A.  P.  Swansoo, 
garnishee.  A.  P.  Swanson,  By  Thos.  W.  Keenan,  his  attorney.'* 
Prior  thereto,  and  on  April  4th,  Swanson  had  filed  a 
formal  answer  as  garnishee,  denying  any  notice  had  been 
served  on  defendant  Brown,  and  setting  up  that  he  had  turned 
over  to  the  sheriff  or  deputy  sheriff  **the  $300  referred  to  in 
his  answer  to  said  garnishment;  that  he  is  not  in  any  way 
interested  in  the  outcome  of  the  controversy  between  plaintiff 
and  defendant  herein,  but  asks  that  his  rights,  as  garnishee, 
be  protected;  that  the  money  above  referred  to  be  held  by 
the  sheriff  awaiting  the  final  outcome  of  this  action,  and  that 
the  said  sum,  or  such  i)ortiori  thereof  as  is  not  required  to  pay 
whatever  indebtedness  may  be  owing  from  defendant  to  said 
plaintiff,  be  surrendered  to  said  defendant  as  part  pa3rment  cm 
the  land  contract,  a  copy  of  which  is  hereto  attached.  Where- 
fore said  garnishee  prays  that  the  said  garnishment  be  dis- 
solved, and  that  he  be  dismissed  and  given  his  costs  herein ; 
that  he  be  exonerated  from  all  liability  to  the  defendant  by 
reason  of  said  $300  this  day  paid  into  court;  and  that  the 
rights  of  all  parties  to  said  money  be  determined  by  this 
court,  and  that  the  rights  of  said  garnishee  be  protected. "  This 
answer  was  signed  by  Keenan,  as  attorney  for  Swanson,  but. 
though  offered  in  evidence,  was  excluded  on  objection  as  in- 
competent,, irrelevant,  immaterial,  and  not  binding  on  de- 
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f endant  The  record  discloses  that  notices  were  duly  served 
by  publication  on  defendant  Brown,  and  that  in  June,  1911, 
judgment  was  entered  against  the  garnishee,  who  had  left 
the  state  since,  for  $191.76  and  $37.35  costs.  These  facts  were 
regarded  by  the  court  as  insufficient  to  carry  the  issue  as  to 
the  liability  of  the  sheriff  to  the  jury. 

I.    The  sheriff  is  by  statute  made  responsible  for  the  acts 
of  his  deputies  (section  510,  Code;  Headington  v.  Langland, 
65  Iowa,  277),  and  it  is  his  duty,  aside  from  serving  and 
1    officbbs  •         returning  writs  and  other  legal  processes,  to 
fty  "fo?  acts^'of    P^^form  **such  other  duties  as  may  be  re- 
deputy.  q^ij,g^  Qf  ^^  ^y  ^^  y ,  Section  499,  Code.  His 

bond  is  the  security  furnished  for  so  doing.  Section  1183,  Code. 
Upon  written  direction  so  to  do,  the  sheriff  is  required  to  take 
the  answer  of  the  garnishee  when  notice  of  garnishment  is 
served ;  (section  3939,  Code) ,  or  the  garnishee  may  be  required 
to  appear  and  answer  such  qi^estions  as  may  be  deemed  proper 
(section  3941,  Code),  and  the  plaintiff,  if  so  disposed,  may 
controvert  the  answers  given  on  such  examination  or  in*  re- 
sponse to  interrogatories  propounded  by  the  sheriff.  Section 
3945,  Code.  And,  at  any  time  after  answer,  the  garnishee 
may  ''exonerate  himself  from  further  responsibility  by  paying 
over  to  the  sheriff  the  amount  owing  by  him  to  the  defendant 
and  placing,  at  the  sheriff's  disposal,  the  property  of  the 
defendant,  or  so  much  of  said  debts  and  property  as  is  equal  to 
the  value  of  the  property  to  be  attached.  Section  3944,  Code. 

If  in  any  of  the  above  methods  it  is  made  to  appear  that 
the  garnishee  was  indebted  to  the  defendant,  or  had  any 
of  his  property  in  his  hands,  at  the  time  of  being  served  with 
the  notice  of  garnishment,  he  will  be  liable  to  the  plaintiff, 
in  case  judgment  is  finally  recovered  by  him,  to  the  full 
amount  thereof,  or  to  the  amount  of  such  indebtedness  or 
property  held  by  the  garnishee,  and  the  plaintiff  may  have 
a  judgment  against  the  garnishee  for  the  amount  of  money 
due  from  the  garnishee  to  the  defendant  in  the  main  action 
or  for  the  delivery  to  the  sheriff  of  any  money  or  property 
in  the  garnishee's  hands  belonging  to  the  defendant  in  the 
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main  action  within  a  time  to  be  fixed  by  the  court,  and  for 
the*  value  of  the  same,  as  fixed  in  said  judgment,  if  not 
delivered  in  the  time  thus  fixed,  unless  before  such  judg- 
ment is  entered  the  garnishee  has  delivered  to  the  sheriff 
such  money  or  property.  Property  so  delivered  shall  there- 
after be  troated  as  if  levied  upon  under  the  writ  of  attach- 
ment in  the  usual  manner. 

Two  other  statutes  may  also  be  set  out : 

Section  3902:  All  money  attached  by  the  sheriff,  or 
coming  into  his  hands  by  virtue  of  the  attachment,  shall 
forthwith  be  paid  over  to  the  clerk,  to  be  by  him  retained 
till  the  further  action  of  the  court. 

Section  3903:     The  sheriff  shall  make  such  disposition, 
of  other  attached  property  as  may  be  directed  by  the  court  or 
judge,  and  where  there  is  no  direction  upon  the  subject,  he 
shall  safely  keep  the  property  subject  to  the  order  of  the 
court. 

If,  then,  the  draft  came  into  the  deputy  sheriff's  possession 
in  the  garnishment  proceedings  and  in  pursuance  6i  section 
3944  of  the  Code  quoted  above,  and  is  to  I^e  regarded  as 
money,  it  should  have  been  paid  to  the  clerk  under  section 
3902,  and,  if  considered  property,  should  have  been  '' treated 
as  if  levied  upon  under  the  writ  of  attachment  in  the  usual 
manner,"  to  be  disposed  of  as  might  ''be  dirocted  by  the 
court  or  judge,"  and,  in  the  absence  of  any  such  diroction, 
to  be  **safely  kept"  subject  to  the  order  of  the  court. 

II.  Several  points  raised  by  appellee  fir^t  should  be  dis- 
posed of:  (a)  The  plaintiff  would  have  the  right  to  the  ap- 
plication of  the  proceeds  of  the  draft  to  any  amount  he  might 

show  himself  entitled  to  recover  from  the  de- 
^*  Sent :'  *retura"  fcudaut  Brown,  and,  if  deprived  thereof 
epos  .  through  the  wrongful  act  of  the  deputy  sheriff 
to  his  damage,  he  was  entitled  to  maintain  an  action  therefor. 
That  he  was  so  deprived  of  the  proceeds  of  the  draft  was  in- 
cluded in  the  allegations  of  the  petition,  (b)  As  contended, 
the  draft  or  its  proceeds  were  not  condemned  to  the  satisfac- 
tion of  plaintiff's  claim  against  Brown.  This  was  for  the 
Vol,  158  Ia.— 17 
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reason  that  the  deputy,  by  returning  the  draft,  had  rendered 
this  impossible,  and  the  wrongful  act  in  so  doing  accounts  for 
the  personal  judgment  against  the  garnishee.  Its  rendition  in 
no  manner  waived  the  wrong  of  the  deputy,  but  rather  de- 
fined the  extent  of  the  injury  by  ascertaining  what  portion 
of  the  deposit  should  have  been  applied  on  the  judg- 
ment defendant's  debt  to  plaintiff.  (c)  The  circum- 
stance that  the  garnishee  had  left  this  state  and  was  re- 
siding in  South  Dakota  was  a  sufficient  showing,  in  the  absence 

of  other  evidence,  that  the  judgment  against 

^'  aKaiDBt  *her?     him  was  uot  coUcctible  in  this  state,     (d)     It 

.    em  n  .       ^  ^^  ^.^  ^^^^  ^^^  draft  was  delivered  to 

Grafton  individually,  and  not  as  deputy  sheriff.  If  this  were 
so,  how  came  he  to  exact  a  receipt  to  himself  as  deputy  sheriff 
when  he  returned  the  draft?  Judge  Castle  testified,  when 
asked  what  success  he  had  in  serving  the  wTit,  the  deputy 
answered  he  had  gotten  $300.  These  with  other  circumstances 
were  sufficient  at  least  to  carry  that  issue  to  the  jury,  (e) 
Nothing  could  have  been  gained  by  demanding  of  the  sheriff 
the  draft  before  beginning  suit.  His  deputy  had  returned 
it  to  the  garnishee  long  before  action  was  instituted  and  the 
latter  had  left  the  state.  The  law  does  not  exact  doing  use- 
less things,  and  for  this  reason  no  demand  was  necessary  be- 
fore commencing  this  action,  (f )  There  is  no  pretense  that 
the  draft  belonged  to  the  judgment  defendant.  It  is  to  be 
inferred  that  it  was  payable  to  the  deputy  sheriff  or  indorsed 
to  him,  else  there  was  no  occasion  for  insisting  that  he  should 
not  procure  the  money  thereon  from  the  bank. 

It  must  have  been  turned  over  to  the  officer  in  lieu  of 
money,  and  in  these  days  when  the  bulk  of  business,  official 
as  well  as  general,  is  transacted  through  the  execution  of 

checks  and  drafts,  the  presumption  prevails 
**  ance"  of*^  draft    ^^  ^he  absence  of  any  showing  to  the  contrary, 

presumption':'*  *  that,  had  it  been  presented,  it  would  have  been 

estoppo .  accepted  and  honored. 

Of  course  the  deputy  sheriff  might  have  declined  to  re- 
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ceive  other  than  cash,  but  he  received  the  draft  without  ob- 
jection and  is  not  in  a  situation  to  complain  if  it  is  treated 
as  money  at  its  face  value. 

III.  The  statutes  heretofore  quoted  defined  the  duties 
of  the  deputy  sheriff  in  receiving  the  draft,  and  the  garnishee, 
in  dealing  with  him,  was  charged  with  knowledge  of  precisely 
^    -      ^  X.        what  these  were.     It  was  not  competent  for 

5 .   Sake  :  duties  '^ 

knowfed'^e  of  ^^®  garnishee  to  impose  on  the  sheriff  condi- 
Sttoifai^^pay^'*  ^^^^^  ^^  which  he  might  receive  property  or 
^^^^  money  in  exoneration  of  the  garnishee's  lia- 

bility, nor  does  it  appear  that  the  deputy  undertook  to  comply 
with  those  suggested  to  him.  Having  received  the  draft,  the 
law  prescribed  what  should  be  done  with  it. 

In  Greenhood  on  Public  Policy,  at  page  306,  the  author 
well  says  that  *'any  agreement  which  in  itself  is,  or  which 
contemplates  or  involves  or  requires  or  is  calculated  to  induce, 
a  dereliction  or  laxity  in  the  performance  of  public  or  private 
duty  of  men  is  void."  And  such  is  the  doctrine  of  this  court. 
Cole  V.  Parker,  7  Iowa,  167 ;  Cass  County  v.  Beck,  76  Iowa, 
487. 

The  aets  of  the  sheriff  in  seizing  property  under  a  writ 
of  attachment  and  in  the  matter  of  garnishment  thereunder 
are  purely  ministerial,  and  therein  his  relation  to  plaintiff  is 

6    Same  •  duty  of   ^^^®  *^**  ^^  agent.    Blaul  V.  Tharp,  83  Iowa, 
•  Bheriir.  665 ;  Sigler  v.  Murphy,  107  Iowa,  128. 

It  is  said  in  Mechem  on  Agency,  section  590:  **  When- 
ever the  law  imposes  upon  a  public  officer  the  performance 
of  ministerial  duties  in  which  a  private  individual  has  a 
special  and  direct  interest,  the  public  officer  is  liable  to  such 
individual  for  any  injury  which  he  may  sustain  in  conse- 
quence of  the  failure  or  neglect  of  the  officer,  either  not  to 
perform  them  at  all,  or  to  perform  them  properly.  In  such 
a  case  the  officer  is  liable  as  well  for  nonfeasance  as  for  mis- 
feasance or  malfeasance.'* 

The  theory  on  which  the  officer  is  held  as  agent  is 
explained  thus  in  5  Thompson  on  Negligence,  section  6405 ; 
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Another  distinction  exists,  in  respect  of  the  liability  of 
officers,  between  those  who  act  directly  for  the  public,  and 
indirectly  or  mediately  for  individuals,  and  those  who  act 
directly  for  individuals,  and  indirectly  or  mediately  for  the 
public;  or,  stated  another  way,  between  officers  who  act  for 
the  public  collectively,  and  those  who  act  for  the  public 
distributively.  The  officers  already  instanced — ^the  member 
of  the  Legislature,  the  Governor,  the  judge,  the  policeman 
the  road  overseer — belong  to  the  former  class.  To  the  latter 
class  belong  clerks  of  courts,  notaries  public,  recorders  of 
deeds,  sheriffs,  constables,  coroners  when  executing  civil  proc- 
ess, and  inspectors  of  meats.  These  officers  are  required  by  the 
statutes  governing  their  office,  to  perform  certain  d^ignated 
duties  for  any  individual  who  may  tender  to  them,  or  secure 
the  payment  of,  the  statutory  fee,  and  sometimes  without 
this  prerequisite.  Their  relation  to  an  individual,  who  thus 
requests  them  to  act,  is  analogous  to  a  relation  resting  in 
contract.  The  liability  of  the  officer  is  the  same  as  though 
he  had  agreed  with  the  individual  to  do  the  particular  work . 
for  the  stipulated  fee  and  then  had  failed  wholly  or  in  part 
to  do  it.  A  privity  exists  between  them,  corresponding  to 
what  is  called  privity  of  contract,  and  the  individual  may 
recover  of  the  officer  the  damages  he  has  suffered  from  the 
failure  of  the  officer  to  perform  the  required  duty,  or  his 
negligence  in  performing  it. 

Says  Freeman  in  his  work  on  Executions,  section  108 : 

One  inquiry  will  be  answered  here,  Who  is  entitled  to 
control  the  writ?  The  offiiCer  should  always  bear  in  mind 
that  the  writ  is  intended  for  the  benefit  of  the  plaintiff,  who 
alone  is  interested  in  its  enforcement.  The  interest  and 
wishes  of  the  plaintiff  should  at  all  times  be  respected. 
.  .  .  But  all  directions  of  the  plaintiff,  not  savoring  of 
fraud  nor  undue  rigor  or  oppression,  must  be  obeyed,  or  the 
officer  will  be  held  liable  for  injuries  flowing  from  his  dis- 
obedience. 

For  this  reason,  arrangements  made  by  the  sheriff  in 
pursuance  of  directions  or  an  agreement  by  plaintiff  were 
carried  out  in  Bank  v.  Loomis,  100  Iowa,  266,  and  Buckham  v. 
Wolf,  58  Iowa,  601. 
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But  we  have  discovered  no  authority  upholding  any 
agreement  or  understanding  by  the  sheriff  with  the  attach- 
ment or  judgment  defendant  or  a  garnishee  inimical  to  the 
interests  of  such  plaintiff.  Were  this  permissible,  the  ef- 
ficiency of  the  officer  would  be  impaired  and  the  effectiveness 
of  process  destroyed.  He  may  not  contract  to  neglect  or 
abandon  a  legal  duty,  whether  this  be  due  plaintiff  as  one 
of  the  public  or  to  tke  public  generally.  See  Cole  v.  Parker, 
supra.  The  statute  defined  precisely  what  the  deputy  sheriff 
should  do  upon  receiving  the  draft  from  the  garnishee — ^i.  e., 
if  money,  pay  over  to  the  clerk  of  the  court;  if  property, 
safely  keep  until  otherwise  directed  by  the  court.  He  did 
neither,  and  therein  was  derelict  in  the  performance  of  his 
duty.  In  view  of  what  has  been  said,  it  seems  needless  to 
add  that  evidence  of  the  conditions  sought  to  be  imposed  on 
the  deputy  sheriff  in  delivering  the  draft  were  inadmissible, 
regardless  of  the  purpose  which  actuated  him.  What  the 
garnishee  may  have  said  in  nowise  impaired  the  deputy's  duty 
with  respect  to  the  draft,  and  though  not  bound  to  exonerate 
himself  as  garnishee  by  paying  over  to  the  sheriff,  having 
elected  so  to  do,  he  is  conclusively  presumed  to  have  done 
so  with  knowledge  that  the  sheriff,  upon  receiving  the  same, 
would  dispose  thereof  precisely  as  directed  by  statute. 

lY.  One  of  the  grounds  of  the  motion  to  direct  a  ver- 
dict for  defendant  was  that  plaintiff  ''failed  to  «how  the 
existence  of  a  valid  judgment  or  order  or  finding  against  the 

principal  defendant  Brown,  or  the  amount 
'^'  iuA^lnu'nut-   or  extent  of  his  indebtedness,  if  any,  to  the 

plaintiff,"  and  also  that  no  notice  of  the 
garnishment  proceedings  had  been  given.  The  only  judg- 
ment entry  introduced  in  evidence  reads: 

W.  P.  Gutschenritter,  Plaintiff,  v.  Walter  Brown,  De- 
fendant^ V.  A.  P.  Swanson,  Garnishee,  Walter  Brown,  De- 
fendant. No.  414.  This  cause  coming  on  for  hearing  on  the 
answer  of  A.  P.  Swanson,  garnishee,  heretofore  filed,  and 
Ferguson  &  Barnes,  attorneys  for  plaintiff,  being  present 
in  court,  and  T.  W.  Eeenan,  attorney  for  said  A.  P.  Swan- 
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son,  garnishee,  being  present  in  court,  but  the  defendant, 
Walter  Brown,  appearing  not  nor  any  one  for  him,  and  it 
appearing  to  the  court  that  legal  notice  of  the  pendency  of 
this  suit  and  of  the  garnishment  of  the  said  Swanson  as  the 
supposed  debtor  of  the  defendant  had  been  given,  and  proof 
of  publication  of  said  notice  on  file  with  the  clerk  of  this 
court,  and  it  further  appearing  from  the  answer  of  said 
garnishee  that  he  is  indebted  to  the  defendant  Walter 
Brown  in  the  sum  of  $300,  all  of  which  is  shown  to  the 
satisfaction,  and  the  court  being  advised  in  the  premises,  it 
is  ordered  and  adjudged  by  the  court  that  the  plaintiff,  W. 
P.  Gutschenritter,  have  and  recover  judgment  against  the 
said  A.  F.  Swanson,  garnishee,  in  the  sum  of  $191.76,  at 
6  per  cent,  interest  thereon  from  this  date,  and  the  costs  of 
this  suit,  together  with  the  costs  of  the  original  suit  of  W.  F. 
Gutschenritter  v.  Brown,  taxed  at  $37.35.  George  H.  Castle, 
Judge. 

The  evidence  disclosed  that  defendant  Brown  was  duly 
served  with  notice  by  publication,  and  the  recital  in  the  entry, 
though  singular,  sufQciently  referred  to  both  the  notice  of 
the  pendency  of  the  suit  and  that  of  the  garnishment  pro- 
ceedings. 

It  is  to  be  observed,  however,  that  the  entry  contains  no 
express  finding  that  anything  was  owing  plaintiff  by  Brown, 
nor  does  it  refer  to  any  judgment  in  the  original  action  against 

Brown.  Section  3952  of  the  Code  declares 
that,  **when  judgment  is  rendered  against  a 
garnishee,  the  same  shall  distinctly  refer  to  the  original  judg- 
ment." This  is  for  the  reason  that  the  order  on  the  garnishee 
to  pay  is  dependent  on  the  judgment  against  the  defendant, 
in  the  absence  of  which  the  garnishee  cannot  be  required  to 
pay. 

As  service  on  the  defendant  was  by  publication  only,  per- 
sonal judgment  might  not  have  been  entered  against  him,  and 
the  court  did  not  acquire  jurisdiction  until  it  was  ascertained 

that  the  garnishee  was  indebted  to  him.    In 

0      JODOMEVTS  * 

service  by  pub-  some  statcs  personal  judgments  are  entered 

against  defendants  on  notice  by  publication, 
to  be  satisfied  by  special  execution  odly,  and  in  others  the 
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judgment  against  the  garnishee  merely  includes  a  finding  of 
the  amount  owing  by  the  debtor  to  plaintiff,  and  direction  for 
the  application  of  the  proceeds  of  the  levy  of  the  attachment. 
The  form  of  entries  is  not  so  material,  as  judgment  on 
such  service  is  not  regarded  as  final,  like  a  personal  judg- 
ment {Kimball  v.  Nichol,  58  Ga.  175)  nor  is 
MBNT^^udK-     it  evidence  of  anything  owing  or  a  bar  against 

tnAn^  Service 

by  pubiica-       subsequent  action,  unless  satisfied  by  the  gar- 

tlOD. 

nishee.  Conwell  v.  Thomps(yn,  50  III.  329; 
Bliss  V.  Heasty,  61  111.  338;  Jackson's  Appeal,  2  Grant,  Gas. 
(Pa.)  407. 

An  action  cannot  be  maintained  thereon.  Miller  v.  Dun- 
gan,  36  N.  J.  Law,  21.  And  it  may  be  assailed  by  other  at- 
taching creditors  or  strangers.    Meyer  v.  Oage,  65  Iowa,  606. 

Two  requisites  are  universally  held  to  be  essential,  how- 
ever, (1)  that  defendant  be  found  to  be  indebted  to  plaintiff; 
and  (2)  that  the  garnishee  owe  the  defendant,  and,  unless 

these  appear  in  the  judgment  entries  or  entry, 
11.    AMB.  .^  j^  ^j  ^^  validity.     2  Shinn  on  Attach.  & 

Gar.  section  681.  Where  there  is  personal  service  of  the 
original  notice,  the  statutes  undoubtedly  contemplate  a  judg- 
ment against  the  defendant  and  a  separate  judgment  entry 
against  the  garnishee,  referring  therein  to  the  original  judg- 
ment ;  but  when  jurisdiction  over  defendant  personally  is  not 
acquired,  and  is  exercised  against  defendant's  property  only 
through  service  of  the  original  notice  by  publication,  all  the 
court  may  do  is  to  condemn  the  property  seized  under  the  writ 
of  attachment  or  in  the  hands  of  the  garnishee  to  the  satis- 
faction of  the  indebtedness  found  to  be  owing  plaintiff  by  de- 
fendant, and  there  is  no  necessity  for  two  judgment  entries 
to  accomplish  this.  The  jurisdictional  facts,  as  well  as  the 
findings  of  the  amount  owing  by  defendant  to  plaintiff,  may 
be  recited  in  the  judgment  entry  condemning  the  attached 
property  or  in  the  judgment  against  the  garnishee  for  his 
debt  to  the  defendant,  or  enough  thereof  to  satisfy  the  in- 
debtedness found  to  be  owing  plaintiff  by  the  defendant,  and 
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this  for  the  reason  that  in  sach  a  case  but  one  :iudgment  is  or 
can  be  rendered. 

Reverting  to  the  judgment  entry  set  out,  it  will  be  ob- 
served that  everything  essential  to  its  validity  is  contained 
therein,  with  the  possible  exception  of  a  finding  of  the  amount 
owing  by  defendant  to  plaintiff.  That  is  not  expressly  found, 
but  is  clearly  to  be  inferred  therefrom.  Manifestly  the  amount 
of  the  judgment  was  fixed  at  less  than  the  indebtedness  of  the 
garnishee  to  defendant,  for  that  only  such  amount  was  owing 
by  the  latter  to  plaintiff,  and,  as  the  court  could  enter  judg- 
ment against  the  garnishee  only  upon  a  finding  that  a  like 
amount  was  owing  plaintiff,  it  is  to  be  inferred  that  the  court 
actually  found  defendant  to  have  been  indebted  to  plaintiff 
in  the  sum  for  which  judgment  was  entered  against  the  gar- 
nishee. No  objection  to  the  judgment  entry  was  interposed, 
and,  even  though  the  same  may  be  somewhat  informal,  it  was 
subject  to  correction  on  motion  of  any  of  the  parties  thereto. 
This  being  so,  the  sheriff  is  not  in  a  situation  to  complain 
of  such  informality  in  an  action  against  him  for  damage  con- 
sequent on  his  wrongful  act  in  preventing  the  satisfaction 
of  plaintiff's  claim. 

For  the  reasons  stated,  the  judgment  was  not  void,  and 
the  court  erred  in  directing  the  jury  to  return  a  verdict  for 
defendant.  It  should  be  added  that  there  was  also  error  in 
not  admitting  the  garnishee's  answer  in  evidence,  as  bearing 
on  the  judgment  entry,  if  for  no  other  reason. — Reversed. 


Sarah  A.  Jamison,  W.  0.  Jamison,  J.  W.  Jamison,  R.  E. 
Jamison,  Sadie  Jamison,  Gertrude  J.  Smith,  Lulu  Ham- 
ilton and  Cora  J.  Jones,  Appellees,  v.  Myrtle  Lodge 
No.  355  op  a.  p.  &  A.  M.  and  Cryptic  Chapter  No.  34  of 
A.  F.  &  A.  M.,  Appellants. 

Seal  property:      excavation:      liability  pob  injubt  to  adjoining 
1     LAND.     In  making  an  excavation  of  earth  close  to  the  bonndarj 
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line  of  adjoining  land,  reasonable  precaution  must  be  taken  to 
prevent  the  neighbor's  soil  from  falling,  and  if  this  has  been  done 
and  the  soil  falls  of  its  own  weight  and  pressure  liability  for  in- 
jury to  the  land  alone  attaches;  if  however,  it  falls  solely  from 
the  weight  of  the  superstructure,  no  liability  attaches  for  injury 
either  to  the  soil  or  the  superstructure.  But  if  the  adjoining  land 
sinks  and  falls  by  reason  of  the  negligent  manner  in  which  the 
excavation  was  made,  liability  for  injury  to  both  the  soil  and 
superstructure  follows. 

Same:     negligence:     evidence.     In  this  action  for  injury  to  adjoin- 

2  ing  property  caused  by  an  excavation,  the  evidence  is  held  to  re- 
quire a  submission  of  the  question  of  defendant's  negligence  in 
failing  to  adequately  support  the  ground  of  the  adjoining  owner, 
and  to  support  a  finding  that  the  soil  fell  from  its  own  weight 
and  pressure  and  not  from  the  weight  of  the  superstructure. 

Same:     coNTBiBnToaT  negligence:     pleadings.    The  owner  of  prop- 

3  erty  is  required  to  exercise  reasonable  care  to  preserve  his  building 
from  injury  by  reason  of  the  excavation  of  the  adjoining  lot;  and 
in  suing  for  damages  on  account  thereof  must  plead  and  prove 
freedom  from  contributory  negligence. 

Same:  .  removal  of  lateral  support:     notice.     Where  the  owner  of 

4  a  building  occupied  the  same  while  the  work  of  excavating  the  ad- 
joining lot  progressed  and  he  knew  of  the  work,  he  was  not  entitled 
to  notice  of  what  was  being  done. 

Oontribntory  negligence:     pleading.     Failure  to  plead  freedom  from 

5  contributory  negligence  in  the  original  petition  is  cured  by  pleading 
the  same  in  an  amendment,  even  after  verdict. 

Appeal  from  Wayne  District  Court.— :IIon,  H.  K.  Evans, 

Judge. 


Saturday,  January  25,  1913. 

Action  for  damages  resulted  in  a  judgment  against  de- 
fendants, from  which  they  appealed — Affirmed. 

Miles  &  Steele,  for  appellants. 

WHson  dk  Smith  and  Poston  &  Murrow,  for  appellees. 
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Ladd,  J. — Plaintiffs  owned  lots  5  and  6  in  block  14  in 
Seymour,  abutting  Fourth  street.  On  these  lots  was  a  wooden 
building  veneered  with  brick,  two  stories  high,  twenty-two 
feet  in  width,  and  eighty  feet  long  fronting  west  on  said 
street.  It  rested  on  a  stone  foundation,  which  on  the  south 
side  was  from  two  to  three  feet  high  and  about  three  feet 
from  the  south  line  of  the  lots.  Immediately  south  of  this  line 
is  a  lot  or  part  of  a  lot  owned  by  the  defendants.  About  Sep- 
tember 1,  1907,  they  began  excavating  a  cellar  or  basement 
to  be  about  eight  feet  deep  and  extending  from  the  street  back 
one  hundred  feet  and  up  to  the  line  mentioned.  When  the 
excavation  was  nearing  completion,  and  during  several  days 
prior  to  the  occurrence  in  controversy,  considerable  rain  fell, 
and  the  evidence  tended  to  show  that  the  soil  at  the  north 
bank  of  the  excavation  softened  somewhat  and  was  crumbling 
away;  that  this  continued  until  the  brick  began  to  fall  and 
the  foundation  to  slip,  so  that  the  building  settled  about  six- 
teen inches  near  the  center  on  that  side.  The  evidence  also 
indicated  that  the  usual  method  in  protecting  a  bank  next  to 
an  excavation  is  by  lumber  and  posts  or  curbing,  or  by  con- 
structing the  wall  in  sections  as  the  excavation  proceeds,  and 
that,  had  this  been  done,  the  soil  of  plaintiffs'  lots  would  not 
have  crumbled  into  the  cellar.  The  evidence  tended  to  show 
that  the  withdrawal  of  support  by  excavating  the  cellar 
caused  the  soil  in  its  natural  condition  to  crumble  away,  and 
the  issue  of  whether  the  wall  of  the  building  slid  out  and  let  it 
settle  down  in  consequence  of  withdrawing  the  lateral  sup- 
port of  the  soil  in  its  natural  condition  also  was  submitted  to 
the  jury;  the  court  saying  that  defendants  ** would  only  be 
required  to  use  ordinary  care  in  giving  lateral  support  to  the 
lot  without  the  added  weight  of  the  building,  and,  if  any  addi- 
tional support  or  precaution  was  necessary  to  protect  the 
building,  it  was  the  duty  of  plaintiffs  to  furnish  such  support, 
and  if  the  alleged  injury  and  damage  to  plaintiffs'  building 
was  not  caused  by  the  negligence  of  the  defendant  in  failing 
to  use  ordinary  care  in  giving  lateral  support  to  the  soil  of 
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plaintiffs,  but  was  caused  by  the  weakness  or  decayed  con- 
dition of  the  plaintiffs'  building  or  because  of  the  added 
weight  of  the  building,  then  plaintiffs  cannot  recover." 

I.     The  principle  that  an  owner  may  excavate  the  earth 
from  his  own  land  up  to  the  line  of  that  adjoining,  and  to 

whatsoever  depth  he  may  please,   provided 

^*  BOTYz^excaVa-    this  does  not  interfere  with  the  lateral  sup- 

for  injury  to    port  of  the  soil  of  the  adjoining  land,  is  not 

adjoining  land. 

questioned.  Incident  to  the  land  in  its  nat- 
ural condition  is  the  right  to  support  from  the  adjoining 
land,  and  if,  without  being  subjected  to  artificial  pressure, 
it  sinks  and  falls  away  in  consequence  of  the  removal  of  such 
support,  the  owner  may  have  an  action  for  damages  against 
the  party  removing  such  support.  This  right  of  action  does 
not  depend  on  any  want  of  care  in  the  removal  of  the  soil, 
but  upon  the  violation  of  the  right  of  property  which  has 
thus  been  invaded  and  disturbed.  McGwire  v.  Crrant,  25 
N.  J.  Law,  356  (67  Am.  Dec.  50) ;  Moellering  v.  Evans,  121 
Ind.  195  (22  N.  E.  989,  6  L.  R.  A.  449,  2  Washb.  Real  Prop, 
page  389).  The  petition  contained  allegations  of  injury  of 
this  character,  and  therefore  the  omission  to  allege  absence 
of  contributory  negligence  was  not  a  fatal  defect  therein. 
The  withdrawal  of  such  lateral  support  may  be  done  in  such 
a  manner,  however,  as  to  create  a  liability  beyond  the  injury 
to  the  land  alone.  The  law  requires  of  every  man  that  he 
shall  so  use  his  own  property  as  not  unnecessarily  to  injurw 
that  of  his  neighbor,  and  therefore,  if  in  making  the  excava- 
tion, which  he  has  a  right  to  do,  he  does  it  in  a  negligent 
manner,  he  will  be  liable  for  the  full  consequences  of  such 
negligence,  not  only  for  the  injury  to  the  soil  itself,  but  to 
the  improvement  or  superstructure  thereon.  Vurick  v.  Da- 
kota Loan  &  Trust  Co.,  2  S.  D.  285  (49  N.  W.  1054) ;  Block 
V,  Haseltine,  3  Ind.  App.  491  (29  N.  E.  937) ;  Qtiincy  v, 
Jones,  76  lU.  241  (20  Am.  Rep.  243) ;  1  Thomp.  Orig.  section 
1106  et  seq.;  Walker  v.  Strosnider,  67  W.  Va.  39,  (67  S.  E. 
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1087,  21  Ann.  Cas.  1) ;  Gildcrslceve  v.  Hammond,  109  Mich. 
431  (67  N.  W.  519,  33  L.  R.  A.  46). 

In  the  last  case  the  evidence  tended  to  show  that  the 
soil  contained  sand  and  gravel,  and  that,  on  the  excavation 
being  made,  the  adjoining  land  would  have  slid  into  the  ex- 
cavation had  it  been  in  its  natural  condition,  and  that  in 
doing  so  the  building  was  injured,  and  the  court,  after  a 
somewhat  extended  review  of  the  authorities,  concluded  *'as 
to  the  law  of  this  and  similar  cases"  that:  **(1)  While  a  ' 
landowner  has  the  undoubted  right  to  excavate  close  to  the 
boundary  line,  he  must  take  reasonable  precautions  to  prevent 
his  neighbor's  soil  from  falling  (2)  If  he  has  taken  such 
reasonable  precautions,  and  yet  the  soil  falls  from  its  own 
pressure,  he  is  still  liable  for  injury  to  the  land,  but  not  for 
any  injury  to  the  superstructures.  (3)  If  the  pressure  of 
the  superstructure  causes  the  land  to  fall,  he  is  not  liable 
either  for  injury  to  the  land  or  superstructure.  (4)  If  he 
fails  to  take  such  reasonable  precautions  to  protect  his  neigh- 
bor's  soil,  and  to  preserve  it  in  its  natural  state,  he  is  liable 
for  the  injury  to  both  the  land  and  the  superstructure,  if  the 
pressure  of  the  superstructure  did  not  cause  the  land  to  fall, 
and  it  fell  in  consequence  of  the  failure  to  take  such  rea- 
sonable precautions."  This  is  a  clear  summary  of  the  law 
with  reference  to  the  liability  of  the  excavator,  and  the  in- 
structions given  were  in  harmony  therewith. 

II.    If,  then,  in  excavating  the  cellar,  defendant  there- 
by deprived  the  soil  of  plaintiffs'  lot  of  support,  and  solely 

in  consequence  thereof,  and  not, because  of 
^*  fence :  evf-"'     the  Weight  of  the  building  thereon,  it  crum- 

Gcnce 

bled  or  slid  over  into  the  cellar,  plaintiffs 
were  entitled  to  recover  the  damages  to  the  land  in  its  nat- 
ural state  or  condition.  There  was  no  evidence  of  damage  to 
the  soil  alone,  so  that  at  most  a  nominal  sum  only  might 
have  been  allowed  unless  it  were  found  further  that,  in  the 
manner  of  excavating  or  in  omitting  to  protect  the  walls 
against  falling,  the  defendant  was  negligent  in  consequence 
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of  which,  and  not  of  the  weight  of  the  building  thereon,  the 
soil  of  plaintiffs'  lot  crumbled  and  fell  away,  in  which  eveiit, 
in  the  absence  of  fault  on  their  part,  plaintiffs  would  be  en- 
titled to  recover  not  only  damages  resulting  therefrom  to 
the  lot  but  to  the  building  as  well.  On  this  last  issue  appel- 
lant contends  there  was  not  sufficient  evidence  to  warrant  its 
submission  to  the  jury.  The  evidence  was  in  conflict  as  to 
whether  anything  was  done  in  the  way  of  adequately  sup- 
porting the  soil  of  the  adjoining  lot;  and,  as  there  was  tes- 
timony that  this  had  been  crumbling  away  for  several  days 
before  the  building  settled,  the  issue  as  to  whether  defend- 
ants exercised  that  reasonable  care  exacted  in  supplying  ar- 
tificial support  to  the  soil  as  by  curbing  or  putting  in  posts 
and  boards  and  the  like,  or  in  laying  the  foundation  in  sec- 
tions as  the  excavation  proceeded,  was  for  the  jury  to  deter- 
mine. Conceding  this,  it  is  said  that  the  evidence  failed  to 
show  that  the  settling  of  the  building,  but  for  its  weight, 
would  have  resulted  from  the  removal  of  the  lateral  support. 
In  other  words,  it  is  contended  that  there  is  not  sufficient 
evidence  to  show  that,  without  the  added  weight  or  pressure 
of  the  building,  the  soil  in  its  natural  state  would  have  crum- 
bled and  fallen  away,  in  consequence  of  the  excavation,  back 
to  or  under  the  building  so  as  to  have  caused  it  to  settle  as 
alleged.  An  examination  of  the  record  has  convinced  us  oth- 
erwise. The  building  was  but  three  to  three  and  one-half 
feet  from  the  lot  line.  The  depth  of  the  ^excavation  opposite 
where  the  building  settled  was  estimated  by  different  wit- 
nesses at  from  three  or  four  to  nine  or  ten  feet.  Madison 
testified  that  he  was  at  the  building  on  the  day  it  settled,  and 
was  ''watching  the  bank  by  the  Jamison  building;  it  began 
to  slide  in  places  quite  a  little.  There  was  quite  a  big  slip 
started  in  the  north  wall  of  the  excavation  towards  the  north- 
east end — ^the  northeast  part  of  the  wall.  It  went  west  a  con- 
siderable distance.  It  started  about  twenty  feet  from  the 
east  end.  The  excavation  extended  about  fifteen  to  twenty 
feet  east  of  the  Jamison  building.    ...    I  noticed  the 
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crumbling  or  caving  in  condition  several  days  before  it  fell 
in.  When  it  fell  in,  it  started  to  go  towards  the  northeast 
end.  It  kept  up  until  it  reached  the  wall  of  the  Jamison 
building,  and  then  the  bricks  began  to  come,  and  considerable 
fell  out.  ...  It  was  the  center  part  of  the  Jamison 
bidlding  that  slipped  over  into  the  excavation.  In  some 
places  the  building  had  slipped  in  not  more  than  six  inches, 
and  in  some  places  it  would  be  a  little  over  three  feet.'* 

Beebe  was  at  the  building  a  few  minutes  after  it  fell, 
and  testified:  '*It  seemed  to  have  settled  in  the  middle;  the 
foundation  and  stone  work  had  gone  down  with  the  bank, 
and  left  it  so  that  it  creeled  in  the  center;  there  were  large 
cracks  up  the  side  of  the  brick  work,  and  the  brick  work  had 
crumbled  some.  I  think  the  foundation  had  gone  down  six- 
teen inches  in  the  middle.  The  ends  of  the  building  stayed 
up  because  it  did  not  cave  at  the  ends.  The  first  story  of 
the  front  was  glass,  and  the  second  story  veneered  and  had 
two  or  three  windows.  The  glass  was  broken.  The  east  and 
west  ends  of  the  building  did  not  settle.  No  part  of  the 
building  fell  clear  over.  The  principal  cave  was  at  the  cen- 
ter. There  was  not  very  much  of  the  veneered  brick  wall 
off,  as  I  saw  it  that  afternoon." 

The  account  of  one  of  the  Jamisons  was  as  follows: 
*'When  the  building  was  precipitated  into  the  excavation,  it 
settled  in  the  middle  about  sixteen  to  eighteen  inches  on  one 
side.  No  other  part  of  the  building  settled,  except  the  front 
end  was  leaning  a  little ;  *it  was  in  a  twist.*  The  fall  affected 
the  building  so  that  it  was  all  out  of  shape,  was  crooked;  it 
was  in  a  creel  or  buckle.  Back  fifty  feet  from  the  front  it  was 
settled ;  that  left  the  other  part  of  it  in  a  twist.  The  floor  went 
down  until  it  struck  solid  ground  on  the  south  side.  That 
is  the  walls.  The  foundation  went  down  in  the  excavation. 
A  part  of  the  foundation  slipped  out  from  under  the  building. 
The  foundation  of  the  building  was  two  and  one-half  or  three 
feet  of  rock.    The  foundation  slipped  out  for  about  twenty 
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feet  along  the  side  of  the  building.  Part  of  the  foundation 
was  out  from  under  the  building  and  part  under  it." 

McAlister  related  that  he  '^saw  the  excavation  going 
on  probably  every  day,  and  my  attention  was  called  to  the 
crumbling  and  caving  condition  of  the  north  wall  prior  to 
the  caving  of  the  building.  The  building  caved  on  Monday, 
and  I  noticed  the  caving  in  of  the  wall  of  the  excavation  the 
previous  Sunday.  The  caving  condition  of  the  north  wall 
was  not  to  any  great  extent  at  that  time.  I  should  judge 
the  excavation  then  was  in  the  neighborhood  of  eight  feet. 
The  crumbling  condition  of  the  wall  seemed  to  be  towards 
the  top.  .  .  .  The  soil  in  and  around  Seymour  is  what 
we  term  'joint  clay.*  The  first  layer  is  black  soil,  then  you 
get  down  into  the  clay.  The  ordinary  effect  of  a  period  of 
rainfall  on  that  kind  of  soil  is  to  make  it  crumbly.  There  is 
hardly  ever  a  case  where  an  excavation  stands  i^ithout  crum- 
bling away  or  sloughing  off.*' 

Another  swore  that  **at  the  time  the  building  caved 
in  there  was  about  forty  feet  of  wall  along  the  building  had 
slipped  in.  There  was  a  stone  wall  about  three  feet  under 
the  Jamison  building.  .  .  .  Even  if  a  building  should 
be  situated  five  to  ten  feet  away  if  the  wall  was  slipping,  the 
proper  method  of  protection  would  be  by  building  a  wall  in 
sections  or  support  it  by  lumber,  usually  by  lumber." 

One  Stormson  testified  that  he  had  seen  the  clay  slip 
or  cave  in  prior  to  the  day  the  building  settled,  and  that  on 
that  day  he  was  digging  in  the  cellar  and  noticed  **the  clay 
made  a  slip  sidewise.  .  .  .  The  building  dirt  and  brick 
of  the  Jamison's  bi^iilding  came.  The  dirt  came  first,  and 
then  the  brick  came." 

Others  testified  concerning  the  occurrence,  and  there 
was  other  evidence  indicating  that  joint  clay  when  dry  was 
hard,  but  when  subject  to  the  action  of  water  was  likely  to 
crumble  and  fall  away.  Some  of  the  evidence  referred  to 
was  controverted  by  the  defendant.  Enough  has  been  set 
out,  however,  to  show  that  the  issue  was  fairly  for  the  jury. 
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From  the  evidence  of  the  distance  of  the  building  from  the 
excavation,  the  character  of  the  soil,  of  recent  rains,  and  that 
the  soil  when  wet  crumbled  away,  the  jury  might  have  con 
eluded  that  without  weight  or  pressure  of  the  building  the 
soil  in  its  natural  condition,  in  consequence  of  the  removal 
of  lateral  support,  crumbled  and  fell  so  as  to  permit  the 
building  to  settle  as  alleged.  The  instructions  with  com- 
mendable clearness  and  perspicuity  submitted  this  with  other 
issues  to  the  jury. 

III.    Appellant  also  contends  that  the  court  erred  in  not 
submitting  whether  plaintiffs  were  without  fault  to  the  jury. 
3    Same  •  con-       ^^  course  they  might  not  have  entered  on  de- 
TOnce?'^piead"'    fondant 's  lot  in  bracing  or  otherwise  sus- 
dence.  ^^^  taining  the  bank,  but  apparently  there  was 

nothing  to  prevent  them  from  strengthening  their  wall  by 
interposing  support  from  beneath  or  laterally,  and  thereby 
have  avoided  the  injury.  The  excavator  is  under  no  duty 
with  reference  to  the  building  save  that  of  exercising  ordi- 
nary care  in  what  he  does,  and  there  seems  no  tenable 
ground  for  not  exacting  like  degree  of  care  from  the  ad- 
joining owner  in  preserving  the  superstructures  on  his  land 
from  injury  consequent  from  the  withdrawal  of  lateral  sup- 
port. The  rule  prevails  in  this  state  that,  in  actions  based 
on  negligence,  the  injured  party,  in  order  to  recover,  must 
not  only  plead,  but  aifirmatively  prove,  his  freedom  from 
negligence  proximately  contributing  to  the  injury. 

The  plaintiffia  were  occupying  their  property  and   as 

well  aware  of  the  situation  as  the  work  of 

*'  of  *iaterai™8up-   cxcavatiug  progressed  as  defendant,  and  for 

port:  notice.  ,.  ,  '      •       *  i.'^  • 

this  reason  there  was  no  occasion  for  notifymg 
plaintiffs  of  what  was  being  done.  Schvltz  v.  Byers,  53  N.  J. 
Law,  442  (22  Atl.  514, 13  L.  B.  A.  569,  26  Am.  St.  Rep.  435) ; 
Novotny  v.  Danforth,  9  S.  D.  301  (68  N.  W.  749).  More- 
over, some  of  the  evidence  adduced  tended  to  show  that  the 
building  was  not  well  constructed  and  the  ends  of  the  joists 
were  decayed,  and,  as  they  might  be  presumed  to  know  its 
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oonditioDy  it  was  fair  for  the  jury  to  say  whether,  in  view 
of  all  the  circumstances  disclosed,  plaintiffs,  in  the  exercise 
of  ordinary  care,  should  have  taken  measures  for  the  pro- 
tection of  the  structure  against  possible*  injury  from  the  re- 
moval of  lateral  support.  This  was  precisely  what  the  jury 
was  told  in  the  ninth  instruction  hereinbefore  quoted  in  say- 
ing that,  ''if  any  additional  support  or  precaution  was  nec- 
essary to  protect  the  building,  it  was  the  duty  of  plaintiffs 
to  furnish  such  supporf  This  is  all  plaintiffs  could  well 
have  done,  and  we  are  of  opinion  that  the  issue  of  contribu- 
tory negligence,  in  so  far  as  involved^  was  fairly  submitted 
to  the  jury. 

Freedom  therefrom  was  not  alleged  in  the  petition, 
5    coNTBiBu-         ^^^  after  the  verdict  was  returned,  an  amend- 

aBNCB"TTS3id-     °^®^*  ^  *^®  petition  so  alleging  was  filed. 

^''  This  cured  the  defect.    Section  3760,  Code; 

Beard  v.  Ouild,  107  Iowa,  476 ;  Decatur  v.  Simpson,  115  Iowa 
348. 

The  record  is  without  error,  and  the  judgment  is  Affirmed. 


In  re  Kimball  Estate,  John  Flanigak,  Appellant,  v.  Elu- 

OTT  Kimball,  Appellee. 

Estates  of  decedents:    prematube  dischabos  of  adkinistbator:    et* 

1  FECT.  The  diBcharge  of  an  administrator  or  executor  before  the 
expiration  of  a  year  from  the  date  of  the  first  publication  of 
notice  to  creditors  is  not  binding  upon  a  creditor  without  notice 
thereof,  and  his  right  to  file  his  claim  during  the  year  was  not 
affected  thereby;  the  statutory  time  for  filing  being  merely  sus- 
pended during  the  time  of  the  premature  discharge. 

Same:    claims:    xquitablb  belief.    Where  peculiar  circumstances  are 

2  shown  entitling  a  claimant  against  an  estate  to  equitable  relief,  the 
court  has  power  to  act  in  his  behalf  after  the  discharge  of  the 
administrator  or  executor.  Thus  where  the  executor,  sole  bene- 
ficiary under  the  will,  was  prematurely  discharged,  the  court  had 
power  to  grant  relief  to  a  creditor  of  the  estate  who  had  no 
notice  of  the  discharge,  and  who  bad  not  previously  filed  his  claim. 

Vol*.  158  JA.— 19 
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Appeal  from  Dubuque  District  Court.— Roi^.  John  W. 

KiNTZINGER,  Judge. 

Friday,  January  17,  1913. 

Action  by  the  holders  of  a  claim  against  the  estate  of 
N.  W.  Kimball,  deceased,  to  set  aside  aa  order  approving  the 
final  report  of  the  executor  and  ordering  his  discharge.  De- 
fendant demurred  to  the  petition  and  his  demurrer  was  sus- 
tained.   Claimant  appeals. — Reversed, 

M.  E.  McEnany,  for  appellant. 
Lyon  &  Lyon,  for  appellee. 

Deemer,  J. — ^As  the  demurrer  to  the  petition  was  sus- 
tained, the  facts  recited  therein  are  admitted,  and,  even  though 
the  allegations  be  general,  no  motion  having  been  made  for  a 
more  specific  statement,  they  must  be  accepted  as  true.  It 
appears  that  defendant,  Elliott  Kimball,  was  appointed  exe- 
cutor of  the  last  will  and  testament  of  N.  W.  Kimball,  deceased, 
on  the  19th  day  of  June,  1909.  He  gave  notice  of  his  ap- 
pointment by  publishing  the  statutory  notice,  the  first  of 
which  publications  was  on  the  3d  day  of  July  6i  the  same  year. 
He  did  not  qualify  until  December  3,  1909,  but  on  June  18, 
1910,  filed  his  report,  and  without  notice  to  claimant  herein 
was,  on  the  same  day,  discharged.  Plaintiff  filed  his  claim  in 
the  oflSce  of  the  clerk  of  the  district  court  on  July  2,  1910, 
and  on  the  same  day  served  notice  thereof  upon  the  defendant. 
He  commenced  this  action  on  the  21st  day  of  October,  1910. 
Of  the  many  questions  argued  we  need  consider  but  one,  and 
that  the  validity  of  the  order  of  discharge,  which  was  entered 
before  the  expiration  of  one  year  from  the  time  the  executor 
was  appointed. 

Section  3338  of  the  Code  provides  that : 

Claims  against  the  estate  shall  be  clearly  stated,  and. 
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if  founded  upon  a  written  instrument,  the  same  or  a  copy 
thereof  and  of  all  indorsements  thereon  shall  be  attached 
as  a  part  of  the  statement,  and  if  upon  account,  an  itemized 
copy  shall  be  attached,  showing  the  balance;  which  state- 
ment must  be  sworn  to  and  filed  with  the  clerk  of  the  dis- 
trict court,  and  ten  days'  notice  of  the  hearing  thereof — 
which  shall  be  at  some  regular  term  of  the  court — accompa- 
nied by  a  copy  of  the  claim,  shall  be  served  on  one  of  the 
executors  or  administrators  in  the  manner  required  for  com- 
mencing ordinary  actions,  unless  the  same  has  been  approved 
by  the  executor  or  administrator,  in  which  case  it  may  be 
allowed  by  the  clerk,  without  notice,  and  so  entered  upon 
the  probate  calendar. 

Section  3339  reads  as  follows: 

All  claims  filed  against  the  estate  shall  be  entitled  in 
the  name  of  the  claimant  against  the  executor  or  administra- 
tor as  such,  naming  the  estate,  and  in  all  further  proceed- 
ings thereon  this  title  shall  be  preserved. 

Section  3340  is  in  part  as  follows: 

All  claims  filed,  and  not  expressly  admitted  in  writing 
signed  by  the  executor  or  administrator,  with  the  approba- 
tion of  the  court,  shall  be  considered  as  denied,  without  any 
pleading  on  behalf  of  the  estate,  but  special  defenses  must 
be  pleaded. 

And  section  3341  reads : 

If  a  claim  filed  against  the  estate  is  not  fully  admitted 
by  the  executor  or  administrator,  the  court  may  hear  and 
allow  the  same,  or  may  submit  it  to  a  jury  and  on  the  hearing, 
unless  otherwise  provided,  all  provisions  of  law  applicable 
to  an  ordinary  action  shall  apply. 

Sections  3348  and  3349  provide  that : 

Other  demands  against  the  estate  shall  be  payable  in 
the  following  order:    **1.    Debts  entitled  to  preference  un- 
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der  the  laws  of  the  United  States;  2.  Public  rates  and  taxes; 
3.  Claims  filed  within  six  months  after  the  first  publication 
or  posting  of  the  notice  given  by  the  executors  or  adminis- 
trators of  their  appointment;  4.  All  other  debts;  5. 
Legacies  and  the  distributive  shares,  if  any.     Section  3348. 

All  claims  of  the  fourth  of  the  above  classes,  not  filed 
and  allowed,  or  if  filed  and  notice  thereof,  as  hereinbefore 
provided,  is  not  served  within  twelve  months  from  the  giv- 
ing of  the  notice  aforesaid,  will  be  barred,  except  as  to  ac- 
tions against  decedent  pending  in  the  district  or  Supreme 
Court  at  the  time  of  his  death,  or  unless  peculiar  circum- 
stances entitled  the  claimant  to  equitable  relief.  Section 
3349  of  the  Code. 

Section  3394  reads  as  follows: 

On  the  expiration  of  six  and  within  seven  months  from 
the  first  publication  of  notice  of  his  appointment,  and  sooner 
if  required  by  the  court,  the  executor  or  administrator  shall 
render  his  account  to  the  court,  showing  the  condition  of  the 
estate,  its  debts  and  effects,  the  amount  of  money  received, 
and  the  disposition  made  of  it;  and  from  time  to  time,  as 
may  be  required  by  the  court,  he  shall  render  further  ac- 
counts until  the  estate  is  finally  settled,  which  final  settle- 
ment shall  be  made  within  three  years,  unless  otherwise  or- 
dered by  the  court.  Such  account  shall  embrace  all  matters 
directed  by  the  court  and  pertinent  to  the  subject. 

And  this  is  followed  by  these  sections : 

Mistakes  in  settlements  may  be  corrected  in  the  pro- 
bate court  at  any  time  before  his  final  settlement  and  dis- 
charge, and  after  that  time  by  equitable  proceedings,  on 
showing  such  grounds  as  will  justify  the  interference  of  the 
court.     (Code,  Section  3398.) 

Any  person  interested  in  the  estate  may  attend  upon 
the  settlement  of  his  accounts  and  contest  the  same.  Ac- 
counts settled  in  the  absence  of  any  person  adversely  inter- 
ested, and  without  notice  to  him,  may  be  opened  within 
three  months  on  his  application.     (Code,  Section  3399.) 
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Upon  final  settlement,  an  order  shall  be  entered  dis- 
charging him  from  further  duties  and  re^onsibilities. 
(Code,  Section  3400.) 

Unless  notice  be  waived  in  writing,  no  administrator, 
executor,  guardian  or  trustee,  shall  be  discharged  from 
further  duty  or  responsibility  upon  final  settlement,  until 
notice  of  the  application  shall  have  been  served  upon  all 
persons  interested  as  required  for  the  commencement  of  a 
civil  action,  unless  a  different  service  be  ordered  by  the 
court  or  judge,  which  order  may  be  made  before  or  after 
filing  the  final  report.     (Code,  Section  3422.) 

From  a  reading  of  these  statutes,  it  is  clear  that  a  final 
order  of  discharge  of  an  executor  should  not  be  made  until 
the  expiration  of  a  full  year  from  the  time  of  his  appoint- 
ment; and  it  is  conceded  that  defendant  was 

1.  Estates  of 

DiBCBDBNTs  I        dlschargcd  before  the  expiration  of  that  time, 

premature  dls-  ^  ^ 

nSntefrator  ^^'    *^^  ^^^^  there  stiU  remained  at  least  one  day 
effect  jjj  which  claims  might  have  been  filed.    The 

order  of  discharge  was  not  binding,  then,  upon  any  claim- 
ant who  had  the  right  to  file  during  this  interim.  This  is 
a  direct  attack  upon  the  order  by  one  who  had  the  right  to 
file,  and  as  to  him  the  order  should  be  set  aside,  unless  he 
has  been  guilty  of  such  laches  as  to  deprive  him  of  the  right, 
or  by  reason  of  failing  to  comply  with  some  statute  has 
lost  his  remedy. .  As  a  rule,  every  claimant  must  file  his  claim 
within  one  year  from  the  time  of  the  first  publication  of  notice, 
and  if  the  claim  is  not  allowed  by  the  executor  he  must  give 
notice  of  the  filing  to  the  executor.  Filing  alone,  after  six 
months,  amounts  to  nothing.  The  claim  must  also  be  allowed 
by  the  executor,  or  notice  given  within  the  year.  Unless  there 
be  an  executor  vested  with  authority  to  allow  the  claim,  or 
upon  whom  notice  may  be  served,  it  is  manifest  that  the  statute 
cannot  be  complied  with.  An  executor  who  has  been  fully  dis- 
charged by  order  of  court  has  no  authority  to  allow  claims, 
and  notice  served  upon  him  after  his  discharge  would  be  of 
no  effect.  A  claimant's  remedy  in  such  cases  would  be  by 
timely  action  to  have  the  order  of  discharge  set  aside,  and- 
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then  immediately  to  file  his  claim  and  have  it  allowed,  or  to 
give  notice  to  the  executor.  In  other  words,  the  statutory  time 
for  the  filing  of  claims  is  suspended  during  the  time  the 
premature  order  of  discharge  remains  of  record.  The  rule 
applicable  to  the  general  statutes  of  limitations  does  not  apply 
here.  Before  the  passage  of  the  act  of  the  Thirty-First  Gen- 
eral Assembly,  chapter  151,  now  known  as  section  3447-a  of 
the  Code  Supplement,  the  death  of  debtor  did  not  toll  the 
statute  {Widner  v.  Wilcox,  131  Iowa,  223) ;  and  this  seems  to 
be  the  general  rule.  See,  however,  AUce  Co.  v.  Blanden  (C.  C.) 
136  Fed.  252.  But  this  rule  should  not  be  applied  to  such 
statutes  as  are  now  before  us  for  construction.  Here  an 
affirmative  act  on  the  part  of  executor  is  required,  to  wit,  to 
admit  or  allow  the  claim.  If  this  be  not  done,  then  notice  must 
be  given  to  him  within  the  twelve  months  provided  by  statute, 
and  this  continues  down  to  the  expiration  of  the  last  day.  If, 
then,  there  be  no  executor  who  may  admit  or  allow  the  claim, 
it  would  seem  that  the  statute  is,  of  necessity,  suspended  until 
there  be  such  person  in  existence. 

Aside  from  this,  however,  section  3349  contains  an  excep- 
tion which  we  think,  is  applicable  to  the  facts  here  pleaded. 
It  provides  that  under  peculiar  circumstances  entitling  a 

claimant  to  equitable  relief  the  statute  does 
^*  ?qiJi5i\)ie  *J™' *    not  apply.    Should  it  appear  that  the  estate 

was  in  such  a  situation  that  claimant  could  not 
comply  with  the  statute,  surely  this  would  be  a  peculiar  cir- 
cumstance entitling  him  to  equitable  relief.  True  he  did  not, 
although  he  could  have  done  so,  file  his  claim  within  twelve 
months.  But  the  filing  of  the  claim  alone  would  have  given  him 
no  standing;  for  there  was  no  executor  authorized  to  act,  or 
upon  whom  service  of  notice  could  have  been  made,  and  the  fil- 
ing would  be  a  useless  act.  As  a  matter  of  fact  the  claim  was 
filed  July  2,  1910,  and  notice  thereof  was  given  to  defendant. 
But  for  the  order  discharging  him  the  claim  would  have  been 
barred ;  for  in  such  case  there  would  be  no  equitable  circum- 
stances shown.    As  he  had  been  discharged,  the  order  was  valid 
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until  set  aside.  In  other  words,  it  was  not  entirely  void.  As  to 
all  who  were  notified  and  failed  to  appear  and  contest  the 
order,  it  was  valid  and  binding,  although  prematurely  entered. 
The  court  had  jurisdiction  of  the  subject-matter  and  of  the 
persons,  and  although  it  erroneously  entered  the  order,  it  was 
not  entirely  void.  The  defendant  is  now  relying  upon  the 
order,  and  is  in  no  position  to  say  that  he  is  still,  and  has  at 
all  times  been,  executor,  because  the  order  of  discharge  was 
invalid.  No  notice  was  served  upon  claimant  in  this  case, 
and  none  was  required,  unless  he  had  a  claim  on  file  and  had 
given  the  notice  required  by  statute.  Boyle  v.  Boyle,  126 
Iowa,  167. 

But  it  is  admitted  that  he  holds  a  valid  claim  against  the 
estate,  and  there  is  no  reason  why  it  should  not  have  been 
established.  Although  it  does  not  appear  in  pleading,  ap- 
pellee's counsel  admit  in  argument  that  defendant  is  the  sole 
beneficiary  under  the  will,  which  he  had  been  appointed  to 
administer,  and  that  there  were  no  other  claims  against  the 
estate  than  the  one  filed  by  plaintiff.  We  take  this  admission, 
then,  as  an  equitable  circumstance,  in  connection  with  the 
other  admitted  facts,  in  giving  claimant  a  standing  in  court. 
Other  points  need  not  be  considered;  for  the  ones  already 
decided  dispose  of  the  case. 

The  trial  court  was  in  error  in  sustaining  the  demurrer, 
and  the  judgment  must  be,  and  it  is.  Reversed. 


M.  A.  Morse,  Appellant,  v.  Nancy  Y.  Houghton. 

Landlord  and  tenant:  defectiye  premises:  injury  to  tenant:  evi- 
dence. A  landlord  is  not  liable  to  a  tenant  for  alleged  injuries 
resulting  from  defective  construction  of  the  premises,  where  there 
was  no  concealment  or  misrepresentation  concerning  the  same  at 
the  time  of  the  lease;  but  where  there  was  a  stairway  used  by  sev- 
eral tenants  of  the  building,  which  remained  in  control  of  the 
landlord,  he  was  bound  to  keep  it  in  repair,  and  if  he  failed  to 
do  so  and  a  tenant  was  injured  in  consequence  of  such  neglect  he 
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was  liable  therefor.  In  the  instant  ease  plainti£Py  a  tenant,  was 
injured  by  falling  upon  ice  at  the  foot  of  an  outside  stairway  to 
the  building,  used  in  common  with  other  tenants  and  under  the 
control  of  the  landlord,  and  the  questions  of  whether  the  proximate 
cause  of  the  injury  was  the  accumulation  of  the  ice,  and  whether 
defendant  had  known  of  defects  in  the  water  pipes,  from  which 
the  water  was  discharged  onto  the  steps  and  froze,  for  such  length 
of  time  as  to  require  him  in  the  exercise  of  reasonable  care  to 
remedy  the  same,  were  for  the  jury. 

Appeal  from  Polk  District  Court. — Hon.  Jas.  A.  Hewitt, 

Judge. 

Monday,  June  10,  1912. 

Action  for  damages  resulted  in  a  directed  verdict  for 
defendant,  and  judgment  thereon.  The  plaintiff  appeals. — 
Affirmed. 

8.  B.  Allen  and  E.  D.  Perry,  for  appellant. 

J.  M.  Parsons,  for  appellee. 

Ladd,  J. — The  defendant  owns  a  two-story  brick  build- 
ing at  the  northwest  comer  of  Cottage  Grove  avenue  and 
Nineteenth  street,  in  Des  Moines.  Entrance  to  the  upper 
story  is  by  a  stairway  from  Cottage  Grove  avenue  on  the 
south,  from  the  top  of  which  a  hallway  extends  to  the  north, 
with  four  rooms  on  each  side.  At  the  north  end  of  this 
hallway  was  a  door  opening  onto  a  covered  landing,  from 
which  an  outside  stairway  extended  along  the  end  of  the 
building  toward  the  east  to  the  ground.  On  the  outside 
of  this  stairway  was  a  railing,  about  two  and  one-half  feet 
high,  with  boards  extending  parallel  therewith  part  of  the 
way,  fastened  to  the  posts  and  spindles  the  rest  of  the  way. 
A  roof  of  boards  and  tar  paper,  with  a  board  next  to  it, 
covered  the  stairs,  except  the  last  two  steps;  the  space  be- 
tween the  board  and  railing  being  open.    The  plaintiff  oc- 
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cnpied  a  room  in  the  second  story  as  tenant,  and  the  other 
rooms  were  also  rented  to  different  persons.  These  rooms 
were  heated  by  stoves,  and  the  tenants  carried  ashes  and 
refose  out  by  way  of  the  back  stairway  and  necessary  coal 
up  from  bins  below.  •  On  December  5,  1909,  at  about  6 
o'clock  in  the  afternoon,  in  going  down  the  back  stairway 
to  empty  some  ashes,  the  plaintiff,  in  the  manner  herein- 
after described,  caught  her  heel  when  she  reached  the  bot- 
tom step  and  fell,  sustaining  serious  injuries.  In  this  action 
she  claims  damages,  alleging  her  own  freedom  from  negli- 
gence, and  that  the  covering  of  the  stairway  was  negligently 
constructed,  as  well  as  the  spouting,  and,  by  way  of  an 
amendment,  ''that  the  spouting  at  the  north  end  of  the  said 
building  was  permitted  to  get  out  of  repair,  so  that  the 
water  ran  therefrom  upon  the  cover  to  said  stairway,  and 
the  covering  to  said  stairway  was  permitted  to  get  out  of 
repair,  so  that  the  water  thrown  thereon  from  the  afore- 
said spouting  ran  down  between  the  covering  to  said  stair- 
way and  the  building  upon  the  steps  where  plaintiff  was  in- 
jured; that  the  said  downspout  was  permitted  to  get  out 
of  repair  by  defendant  herein,  so  that  the  said  water,  which 
was  concentrated  at  or  near  the  steps  where  plaintiff  was 
injured,  gushed  out  of  said  downspout  upon  the  said  steps 
where  plaintiff  was  injured  and  froze  thereon ;  and  the  spout 
at  the  end  of  the  cover  to  the  stairway  was  also  permitted 
by  the  defendant  to  get  out  of  repair,  and  because  thereof 
the  water  ran  therefrom  upon  the  steps  of  the  said  stairway 
where  plaintiff  was  injured."  The  answer  was  a  general 
denial. 

At  the  conclusion  of  the  introduction  of  evidence  in  be- 
half of  plaintiff,  a  motion  to  direct  the  jury  to  return  a  ver- 
dict for  defendant  was  sustained.  The  grounds  of  this  mo- 
tion were  (1)  that  no  actionable  negligence  of  defendant  had 
been  shown;  (2)  that  the  premises,  in  the  respects  com- 
plained of,  were  in  the  same  condition  as  when  plaintiff  be- 
came a  tenant;  (3)  that  plaintiff  *'was  injured  by  reason  of 
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ice  accumulating  on  the  lower  steps  of  the  stairway  and  by 
slipping  thereon,  and  that  such  had  been  the  condition  dur- 
ing the  cold  weather,  and  during  all  rainy  times  in  cold 
weather,  for  more  than  two  years  previous  to  that,  and  that 
the  plaintiff  occupied  the  premises  with  the  knowledge  of  that, 
and  with  knowledge  of  the  means  of  egress  and  ingress  to  the 
premises'';  (4)  that  defendant  was  not  shown  to  have  done 
anything  which  contributed  to  making  the  premises  more  dan- 
gerous than  when  plaintiff  became  a  tenant;  and  (5)  that 
plaintiff  was  a  tenant  at  will  from  month  to  month,  and  could 
have  surrendered  the  leased  room  at  any  time,  and  in  staying 
elected  to  continue  with  conditions  as  they  were.  The  court, 
in  ruling  on  the  motion,  indicated  as  reasons  for  directing  a 
verdict  that  it  did  not  appear  (1)  that  ice  on  the  steps  was 
the  cause  of  plaintiff's  fall;  (2)  nor  that  the  accumulation  of 
ice,  if  any,  was  caused  by  the  leaking  of  a  pipe  or  pipes;  (3) 
nor  that  defendant  had  notice  of  the  condition  of  the  step 
prior  to  the  injury. 

It  will  be  observed  that  assumption  of  risk  was  not  pleaded 
as  a  defense,  and  that  contributory  negligence  was  not  made 
a  ground  of  the  motion  to  direct  a  verdict.  Neither  of  these 
was  referred  to  in  the  court's  ruling,  and,  though  argued  by 
appellant,  requires  no  attention. 

Nothing  is  claimed  because  of  the  alleged  negligent  con- 
Btructlon,  and,  of  course,  could  not  be,  as  conditions  were  in 
no  wise  concealed  from  nor  misrepresented  to  the  tenant  in 
leasing  the  rooms.  Boyer  v.  Commercial  Bldg.  Inv,  Co.,  110 
Iowa,  491;  24  Cyc.  1047.  But,  as  the  stairway  was  made 
use  of  by  the  several  tenants,  this  remained  in  the  control 
of  the  defendant,  and  she  was  bound  to  keep  the  same  in 
reasonable  repair;  if  she  negligently  failed  so  to  do,  and  as 
a  consequence  of  such  failure  plaintiff  was  injured,  liability 
therefor  attached.  Burner  v.  Higman  cfe  Skinner  Co.,  127 
Iowa,  580;  PeU  v,  Reinhart,  127  N.  Y.  381,  (27  N.  E.  1077,  12 
L.  R.  A.  843).  Watkins  v.  Goodall,  138  Mass.  533;  24  Cyc. 
1116 ;  18  Am.  &  Eng.  Ency.  Law,  220. 
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That  the  law  is  as  stated  is  not  questioned,  and  was  so 
regarded  by  the  trial  court  in  directing  a  verdict;  and  we 
have  only  to  determine  from  an  examination  of  the  evidence 
whether  defendant  was  delinquent  in  the  matter  of  repairs, 
and  the  injury  resulted  therefrom  as  a  natural  consequence. 
The  roof  over  the  stairway  was  of  boards  and  tar  paper, 
leaving  the  two  steps  at  the  bottom  uncovered.  The  evidence 
tended  to  show  that  a  gutter  and  some  pipes  had  become 
out  of  repair  since  plaintiff  became  a  tenant  in  August,  1907. 

She  testified  that: 

At  the  east  end  of  the  roof  there  was  a  gutter,  but  it  was 
not  connected;  and  there  was  a  pipe  run  from  that  to  the 
downspout,  .  .  .  and  coming  down  from  that  was  a 
round  tin  pipe,  which  went  over  to  the  downspout  at  the 
corner  of  the  building;  that  afterwards  the  downspout 
bursted,  and  defendant  had  it  run  under  the  sidewalk  into 
an  earthen  pipe;  that  the  pipe  at  the  east  end  of  the  stair- 
way had  leaked  for  some  time;  and  that  the  husband  of  de- 
fendant, who  saw  to  making  repairs,  promised  repeatedly  to 
have  same  mended,  and  when  he  did  the  leak  was  not  stopped, 
and  the  water  came  out  on  the  steps  just  the  same.  .  .  . 
There  was  a  little  spouting  at  the  east  end  of  the  porch 
(over  the  stairway) ;  but  it  didn't  connect  in  some  way,  and 
let  the  water  come  down  on  the  steps.  When  I  first  went 
there,  there  was  a  tiling  in  this  downspout.  That  froze  and 
broke.  Mr.  Houghton  repaired  that,  or  repaired  at  it,  and 
took  a  piece  of  tin  and  fixed  it,  and  had  a  wire  around  it — 
you  could  move  it  up  and  down — and  the  water  used  to  spout 
out  that  way  and  over  onto  the  steps,  out  between  the  tiling ; 
it  didn't  fit  in.  It  was  in  that  condition  when  I  was  hurt. 
It  didn't  do  that  when  I  first  went  there.  The  water  run 
down  between  the  porch  and  the  building  and  onto  the  step. 
I  don't  think  it  was  in  that  condition  when  I  went  there. 
!the  spout  at  the  east  end  of  the  top  to  the  stairway  was  in 
a  leaky  condition;  right  up  in  there  where  it  should  have 
been  fastened,  it  wasnH  fastened  at  alL  That  was  not  there 
to  my  knowledge  when  I  went  there.  The  water  came  down 
from  the  roof  on  the  porch.  It  went  in  there  and  didn't  fit, 
and  down  at  that  place  down  by  the  steps — I  mean  the  down- 
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spout.  He  fixed  that  place,  after  being  asked  to,  the  spring 
before  I  was  hurt,  but  left  it  in  the  same  condition.  It  leaked 
just  the  same,  and  was  never  corrected. 

On  December  5,  1909,  at  6  o'clock  in  the  afternoon,  she; 

Was  going  down  the  back  stairway  to  empty  my  ashes. 
I  had  them  in  the  ash  pan  that  belonged  to  the  stove.  I  put 
on  a  new  pair  of  rubbers,  my  red  shawl,  my  sunbonnet,  my 
mittens,  and  took  up  my  ashes  and  walked  out ;  started  down 
the  back  stairway.  I  had  my  ashes  in  my  right  hand,  and 
left  hand  on  the  railing.'  I  went  down  step  by  step,  a^d 
when  I  got  to  the  bottom  of  the  steps  something  caught  my 
foot.  My  foot  slipped,  caught  my  heel,  and  I  held  onto  the 
railing  then  as  long  as  I  could,  and  I  fell  and  broke  my  leg, 
and  I  slipped  down  and  went  over  into  the  sidewalk  that  be- 
longs to  the  private  alley.  I  could  not  see  what  I  fell  on. 
/  covM  feel  that  ball  of  ice,  or  whatever  it  was  caught  mj/ 
heel.  I  had  rubber  heels  on  my  shoes.  It  caught  my  heel 
of  my  foot  and  pulled  it  right  backwards  and  sprained  my 
ankle.  This  ice  was  down  on  the  bottom,  or  next  to  the  boU 
torn  step — down  wJiere  thai  water  accumulated.  I  fell  right 
on  the  place  where  my  foot  caught.  My  foot  pulled  right 
back,  and  I  held  on  as  long  as  I  could;  and  when  I  let  go, 
then  it  let  go  of  my  foot,  and  I  fell.  /  feU  where  thds  ball  of 
ice  was.    It  pulled  my  foot  right  back. 

She  had  observed  that  the  ice  accumulated  there  every 

time  it  rained  and  froze,  but  not  when  she  first  occupied  the 

room.    Before  going  down  that  evening,  she  knew  the  steps 

had  ice  on  them,  but  not  the  accumulation  she  found.    She 

proceeded : 

I  think  it  had  rained  that  day,  sleeted  and  snowed.  It 
was  a  stormy  day.  Saturday  it  was  kind  of  drizzling,  mist- 
ing more  like.  It  must  have  continued  Sunday,  because  I 
know  it  sleeted.  There  was  always  ice  there  when  it  rained, 
or  any  kind  of  sleet.  .  .  .  This  water  that  accumulated  in 
ice  that  formed  the  ridge  or  chunk  I  fell  on  came  from  that 
porch  right  there  where  that  little  space  was,  and  didn't 
fit  in,  and  down  where  that  little  pipe  that  went  into  the 
drain  that  had  a  little  wire  on  it.  When  we  had  a  real  hard 
rain,  it  would  come  down  there  and  fly  up  like  that — ^we  used 
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to  call  it  a  little  fountain — and  go  on  the  steps  right  down 
there  on  the  pavement. 

She  testified  further,  on  cross-examination,  that; 

This  gutter  came  to  the  east  end  of  the  stairway  roof, 
that  is  the  gutter  from  the  roof.  That  is  the  spouting.  I 
don't  know  whether  it  was  an  open  gutter  or  not.  There  was 
a  gutter  there.  So  far  as  I  know,  I  never  saw  it  changed. 
It  was  an  ordinary  gutter,  raised  at  the  north  end  and  running 
off  south  towards  the  building,  and  coming  down  from  that 
was  a  round  tin  pipe.  It  went  down  to  the  corner  of  the 
building.  It  sort  of  went  off  southeast  and  struck  a  big  pipe. 
He  put  it  in  the  spring  after  I  came  there.  I  came  there  in 
1907.  Q.  Did  it  get  colder  Saturday  night?  A.  I  don't 
remember  whether  it  did ;  I  know  it  did  Sunday.  I  slept  so 
sound  Saturday  night  that  I  don't  remember.  Q.  You  slept 
so  sound  you  do  not  know  whether  it  got  colder  or  not,  but 
you  know  it  was  colder  Sunday?  A.  Yes.  Q.  And  you 
know  it  was  colder  during  the  dayt  A.  I  didn't  pay  no 
attention  to  whether  it  was  colder.  Q.  Which  way  was  the 
wind  from  that  day?  A.  I  don't  remember.  Q.  You 
couldn't  remember  at  all?  A.  No;  but  I  don't  think  it  was 
from  the  north.  Q.  Do  you  think  it  was  from  the  east?  A. 
If  I  was  just  thinking,  I  should  say  it  was  from  the  south. 
.  .  .  I  cleaned  off  the  steps  myself  Saturday.  Took  my 
broom  handle  and  cleaned  them. 

Another  witness  testified  that  ''when  the  water  came 
down  the  downspout  it  always  left  a  lot  of  ice  on  the  lower 
steps  there.  I  cannot  say  for  sure  where  it  came  from,  be- 
cause I  did  not  pay  a  great  deal  of  attention  to  it ;  but 
some  of  the  water  seemed  to  come  from  that  spout,  and  the 
rest  seemed  to  come  from  between  the  wall  and  the  build- 
ing; it  leaked  down.  There  was  an  open  place  between  the 
wall  and  the  building,  where  the  water  came  on  the  stairs 
and  ran  down  until  it  got  to  the  street.  The  ice  accumu- 
lated most  about  the  two  or  three  lower  steps." 

This  recital  of  the  evidence  leaves  no  doubt  but  that  it 
was  sufficient  to  carry  the  issue  to  the  jury  as  to  whether 
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the  injury  was  the  proximate  result  of  the  accumulation  of 
ice  on  the  steps.  So,  too,  was  the  issue  for  the  jury  as  to 
whether  defendant  had  known  of  the  defect  in  the  water  pipe 
or  pipes  long  enough,  so  that  these  might,  in  the  exercise 
of  ordinary  care,  have  been  repaired  previous  to  the  injury. 
Plaintiff  testified  that  she  had  repeatedly  directed  Hough- 
ton's attention  to  the  alleged  defects  when  paying  the  monthly 
rental,  and  that,  though  promising  repair,  nothing  was  done, 
and  had  also  spoken  of  the  matter  to  defendant.  That  she 
(defendant)  may  not  have  been  aware  of  the  accumulation 
of  ice  on  the  step,  if  such  there  was — that  is,  of  the  conse- 
quence of  her  alleged  negligence — ^is  not  material.  See  24 
Cyc.  1120;  18  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  222.  The 
real  difficulty  in  the  case  is  to  determine  whether  the  ice 
causing  the  injury  accumulated  as  a  consequence  of  the  ex- 
posure of  the  steps  to  the  drizzling  and  the  sleet  of  Satur- 
day and  Sunday,  after  plaintiff  had  cleaned  these,  or  whether 
water  had.escaped  from  the  pipe  because  of  being  out  of  repair 
and  frozen  into  the  ice  on  which  plaintiff  slipped.  If,  owing 
to  the  storm,  any  water  was  running  through  the  pipes  at 
that  time  of  year,  the  record  is  silent  concerning  it,  and  cer- 
tainly the  storm  was  not  so  described  that  this  may  reason- 
ably be  inferred  therefrom.  Ordinarily  at  that  season  of 
the  year  the  thermometer  is  likely  to  be  at  or  below  the  freez- 
ing point,  and  water  not  likely  to  be  flowing  from  the  eaves 
when  sleet  is  forming.  That  the  steps  were  exposed  to  the 
weather  explains  the  conditions  of  the  stairway,  and  there 
is  but  A  scintilla  of  evidence,  in  the  nature  of  a  conclusion 
or  opinion  of  the  witness,  directly  attributing  it  to  the  alleged 
defect  in  the  pipe.  We  are  not  inclined  to  interfere  with 
the  ruling  that  this  was  not  sufficient  to  carry  the  case  to 
the  jury.    Affirmed. 


Jan.  1913]  Day  v.  Mebeick.  287 


W.  E.  Day,  Appellant,  v.  H.  S.  Merrick. 

False  representationB:    sale  of  land:    deficiency  in  acreage:    evi- 

1  dence.  In  this  action  for  false  representations  as  to  the  num- 
ber of  acres  contained  in  the  farm  sold  plaintiff,  the  evidence  is 
reviewed  and  held  to  entitle  plaintiff  to  recover,  because  of  the 
fraud  practiced  both  by  defendant  and  his  agent,  regardless  of 
whether  the  land  was  sold  by  the  acre. 

Same:     false  representations  of  agent:     ratification.    By  accept- 

2  ing  the  benefits  of  the  sale  the  owner  of  land  ratifies  the  fraud- 
ulent representations  of  his  authorized  agent  and  is  bound  thereby; 
especially  where  he  knew,  as  in  this  case,  what  the  representations 
were. 

Appeal  from  Wapello  District  Court. — Hon  D.  M.  Anderson, 

Judge. 

Thursday,  November  14,  1912. 

The  facts  are  stated  in  the  opinion. — Reversed  and  Re- 
manded. 

Gillies  &  Daugherty  and  Hammett  &  Howard,  for 
appellant. 

Tisdale  &  Heindel  and  W.  P,  Cave,  for  appellee. 

Sherwin,  J. — The  plaintiff  is,  and  was  at  the  time  of  the 
transactions  involved  herein,  a  resident  of  Randolph  county, 
,    ^  Mo ,  and  the  defendant  was  then,  and  is  now, 

1.    Falsr  REPRE-  '  '  ^ 

Mi7tf7a1fd':      ft  resident  of  Ottumwa,  Iowa.    In  the  fall  of 

ac?eJS7evii     1905,  and  for  some  time  prior  thereto,  the 

dence.  defendant    was    the    owner    of    a    farm    in 

Randolph  county,  Mo.     Hick  &  Yutz,   real  estate  agents. 
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residing  at  Macon,  Mo.,  had  charge  of  this  farm  as 
agents  of  the  defendant  to  the  extent,  at  least,  of  rent- 
ing and  collecting  the  rents,  and  had  at  one  time 
during  the  period  prior  thereto  in  the  presence  of  the 
defendant  sought  to  find  a  purchaser  for  the  land  without 
objection  from  the  defendant.  In  the  fall  of  1905,  Hicks  & 
Yutz  advertised  the  farm  for  sale  in  a  local-  paper,  describ- 
ing it  as  containing  three  hundred  and  thirty-five  acres. 
The  plaintiff  saw  and  answered  the  advertisement,  and  about 
the  1st  of  November,  1905,  Mr.  Yutz  took  the  plaintiff  over 
a  part  of  the  farm  and  showed  it  to  him,  priced  the  farm  at 
$10,000,  and  stated  that  it  contained  three  hundred  and 
thirty-five  acres.  The  farm  consisted  of  a  more  or  less 
broken  tract  of  land  approximately  one  and  one-half  miles 
in  length  and  half  a  mile  wide  at  its  greatest  breadth,  having 
a  winding  creek  for  a  boundary  on  the  northeast  side  for 
about  three-quarters  of  a  mile.  Along  the  creek  were  high 
bluffs  covered  with  timber,  while  further  west  the  creek 
turned  and  crossed  the  farm  from  north  to  south.  It  is  ap- 
parent from  the  record  that  it  would  be  utterly  impossible 
for  any  one  to  determine  the  nmber  of  acres  in  the  tract 
merely  by  looking  at  it,  or  by  going  over  it.  Nothing  came 
of  the  negotiations  at  that  time.  In  December,.  1905,  one 
Aubrey  E.  Hammett  began  negotiations  for  the  purchase 
of  the  farm  through  Hicks  &  Yutz,  and  several  letters  passed 
between  them  relative  thereto.  The  negotiations  proceeded 
on  the  basis  of  $26  per  acre  for  the  farm,  but  Hammett  was 
not  satisfied  to  pay  for  the  land  on  the  basis  of  three  hundred 
and  thirty-five  acres,  without  first  knowing  that  the  farm 
contained  that  number  of  acres,  and  he  employed  a  surveyor 
to  survey  and  determine  the  matter.  After  the  survey  had 
been  made,  and  on  January  13,  1906,  he  wrote  the  letter  fol- 
lowing, and  mailed  one  copy  thereof  to  the  defendant  at 
Ottumwa,  Iowa,  and  another  copy  to  Oswald  Hicks,  of  the 
firm  of  Hicks  &  Yutz,  at  Macon,  Mo.:  **H.  S.  Merrick  & 
Oswald   Hicks,   Gentlemen:     Mr.  Williams,   the   gentlemftQ 
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I  got  to  survey  the  Bradshaw  farm,  has  just  completed  his 
survey  and  calculations  thereof  and  makes  same  more  than 
forty  acres  short  of  three  hundred  and  thirty-five  acres.  The 
shortage  is  so  great  as  to  suggest  a  possibility  of  a  mistake, 
yet  he  may  be  correct  and  if  so,  I  can't  stand  such  a  short- 
age. I  am  perfectly  willing  to  take  the  land  at  $26  per  acre 
and  let  you  name  a  surveyor  and  me  one  and  have  the  two 
survey  the  farm  and  I  will  pay  all  the  expenses  in  any  way 
pertaining  to  the  same,  but  feel  sure  you  would  not  expect 
me  to  pay  for  forty-odd  acres  I  did  not  get."  On  January 
22,  1906,  Mr.  Hammett  again  wrote  Mr.  Hicks  as  follows: 
"Dear  Sir:  I  think  Bradshaw  is  responsible  to  you  for  the 
shortage  in  the  farm  and  you  are  the  people  to  ask  for  a 
reckoning.  You  paid  for  three  hundred  and  thirty-five 
acres,  it  was  represented  to  you  as  being  three  hundred  and 
thirty-five  acres,  you  relied  upon  the  representations  to  your 
damage  and  are  the  innocent  injured  as  it  were.  Now,  it 
is  different  with  me;  I  have  surveyed  and  found  out  that 
there  is  a  shortage  and  am  not  relying  upon  anybody's  repre- 
sentations, but  upon  my  own  knowledge  and  for  me  to  buy 
your  cause  of  action  would  be  buying  lawsuits,  a  thing  I 
don't  want  to  do."  And  again,  on  the  25th  day  of  January, 
Hammett  wrote  Mr.  Hicks  in  regard  to  the  land,  and  sent 
him  copies  of  two  surveys  of  the  farm,  both  of  which  showed 
that  there  was  much  less  than  three  hundred  and  thirty-five 
acres  therein.  January  26,  1906,  Mr.  Hicks  wrote  Hammett 
as  follows:  ''Dear  Sir:  I  am  in  receipt  of  your  field  notes  in 
reference  to  the  Bradshaw  survey,  for  which  I  thank  you 
and  would  be  glad  to  pay  for  same  if  you  will  send  me  your 
bill.  .  .  .  All  we  wish  is  a  comer  to  start  from.  .  .  . 
I  have  had  a  consultation  with  Mr.  Merrick  by  letter  and  it 
is  useless  to  consider  or  think  of  getting  him  to  accept  less 
than  $8,710  for  the  farm ;  however,  he  might  knock  off  the 
ten  dollars,  and  assign  all  cause  of  action  against  Mr.  Brad- 
shaw to  you,  if  there  should  be  any,  or  the  suit  could  be 
brought  in  our  name  if  necessary,  but  as  a  matter  of  fact  I 
Vol.  158  Ia.— 19 
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do  not  believe  lir.  Bradshaw  would  hesitate  to  make  the  short- 
age good  if  the  matter  was  brought  before  him.  .  .  . 
We  have  a  contract  with  Mr.  Bradshaw  upon  which  this  deal 
was  made  which  calls  for  three  hondred  and  thirty-five  acres 
without  qualification." 

The  negotiations  between  Hammett  and  Hicks  ended  at 
that  time.  Early  in  January,  1906,  the  plaintiff  herein 
again  opened  negotiations  for  the  farm  by  correspondence, 
and  on  January  20,  1906,  wrote  Hicks  as  follows:  "JEle- 
ferring  to  yours  of  January  14th,  will  say  that  if  the  farm 
can  be  bought  between  $25  and  $26  per  acre,  I  will  come  and 
see  you.  If  not,  it  will  not  be  worth  while  to  consume  your 
time  coming  up.''  It  will  be  noticed  that  this  letter  was 
written  seven  days  after  Hammett  had  written  to  the  de- 
fendant and  Hicks,  notifying  them  of  the  shortage  in  the 
acreage  of  the  farm«  On  January  22d,  Hicks  wrote  the 
plaintiff  as  follows:  ''We  have  yours  of  20th,  1906.  If  you 
will  come  up,  we  think  there  is  no  trouble  in  making  a  deal 
for  $8,710.00,  which  is  $26.00  per  acre.'*  On  the  29th  day 
of  January,  1906,  the  plaintiff  and  Hicks  agreed  upon  terms 
for  the  farm,  and  Hicks  drew  a  contract  covering  the  matter, 
which  was  signed  by  the  plaintiff  and  forwarded  by  Hicks 
to  the  defendant  in  Ottumwa,  Iowa.  The  description  of  the 
land  in  the  contract  was  as  follows:  ''All  of  the  north  half 
of  the  southeast  quarter  of  section  19,  and  two  hundred  and 
fifty-five  acres  being  all  that  part  of  the  south  half  of 
section  20,  that  lies  south  and  west  of  Walnut  creek,  all  in 
township  55,  range  15,  containing  in  all  three  hundred  and 
thirty-five  acres,  it  being  the  intention  of  the  said  Henry  S. 
Merrick  to  deed  and  convey  to  the  said  Day  all  of  the  in- 
terest which  the  said  Herrick  may  have  in  and  to  the  lands 
in  the  above  sections,  which  were  conveyed  to  the  said  Mer- 
rick by  one  Thomas  H.  Bradshaw  and  wife,  Annie  L.  J. 
Bradshaw,  by  their  deed  of  conveyance  made  on  the  15th 
day  of  March,  1905,  and  recorded  in  Book  75,  page  590  of 
the  B^ords  of  the  Recorder's  office  of  Randolph  county, 
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Missouri.  In  other  words,  the  said  Merrick  is  to  convey  the 
identical  and  exact  number  of  acres  to  the  said  Day,  which 
the  said  Merrick  bought  in  the  above-mentioned  deed  from 
Bradshaw."  The  deed  from  Bradshaw  and  wife  to  Merrick 
referred  to  in  this  contract  conveyed:  '^The  north  half  of 
the  southeast  quarter  of  section  19,  township  55,  rage  14, 
and  two  hundred  and  fifty-five  acres,  being  that  part  of  the 
south  half  of  section  20  that  lies  south  and  west  of 
Walnut  creek  .  .  .  and  containing  in  all  three  hun- 
dred and  thirty-five  acres."  The  eighty  acres  in  section 
19  is  a  full  eighty ;  the  shortage  bei/ig  in  the  tract  in  section 
20.  The  contract  was  sent  to  the  defendant  for  his  approval 
and  signature,  and  was  received  by  him.  He  did  not  sign  it, 
however,  but  he  at  once  made  a  deed  to  plaintiff  on  the  terms 
stated  in  the  contract,  and  forwarded  it  to  Hicks,  with  au- 
thority to  deliver  same  to  plaintiff  and  collect  the  purchase 
price.  Hicks  notified  the  plaintiff,  and  in  due  time  plaintiff 
accepted  same  and  paid  the  full  consideration  agreed  upon 
in  the  contract.  In  his  deed  the  defendant  carefully  avoided 
stating  the  number  of  acres  in  the  farm  and  limited  the  gen- 
eral warranty  clause  by  writing  in  with  a  pen  these  words, 
^'claiming  by,  through,  or  under  him."  It  was  not  until 
some  time  after  he  had  purchased  and  paid  for  the  farm 
that  plaintiff  learned  that  the  farm  did  not  contain  three 
hundred  and  thirty-five  acres,  and,  after  he  had  failed  in 
an  attempt  to  have  the  defendant  adjust  the  wrong  without 
litigation,  this  suit  was  brought  to  recover  damages  sustained 
by  reason  of  false  and  fraudulent  representations.  The  evi- 
dence was  presented  to  a  jury,  but  at  its  close  the  court 
sustained  def aidant's  motion  for  a  directed  verdict,  dis- 
missed the  case,  and  rendered  judgment  against  the  plain- 
tiff for  costs.  The  plaintiff  appeals.  The  facts  as  we  have 
recited  them,  and  they  are  without  serious  dispute,  are  the 
strongest  argument  that  can  be  made  against  the  action  of 
the  trial  court.  The  evidence  of  fraud  on  the  part  of  Hicks 
is  practically  conclusive.    The  evidence  tending  to  show  that 
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he  was  the  defendant's  duly  authorized  agent  is  ample  to 
warrant  a  finding  that  he  was  such  agent. 

But,  if  such  were  not  the  case,  the  evidence  of  fraud  on 
the  pdrt  of  defendant  himself  is  sufficient  to  take  that  ques- 
tion to  the  jury.  The  defendant  had  the  contract  before  him 
when  he  made  the  deed.  He  was  familiar  with  its  contents, 
and  could  not  help  knowing  therefrom  that  the  plaintiff  was 
bargaining  for  three  hundred  and  thirty-five  acres,  and  ex- 
pecting to  get  such  acreage  for  the  sum  that  he  had  agreed 
to  pay  for  the  farm.  The  defendant  at  that  time  knew  that 
the  farm  did  not  contain  ithe  number  of  acres  named  in  his 
deed  from  Bradshaw  and  in  the  contract  that  the  plaintiff 
had  signed,  and,  having  accepted  the  terms  thereof  it  was 
for  the  jury  to  say  whether  or  not  in  executing  the  deed  in 
the  manner  he  did,  he  was  endeavoring  to  perpetrate  a  fraud 
regardless  of  the  acts  of  his  agent  Hicks.  The  evidence  tends 
to  support  the  claim  of  the  plaintiff  that  he  purchased  the 
farm  by  the  acre  and  not  in  gross  but,  whether  he  did  so  or 
not,  he  is  entitled  to  recover  because  of  the  fraud  practiced 
by  the  defendant  himself  and  by  his  agent.  Thomas  v.  Beebe, 
25  N.  Y.  244;  Starkweather  v.  Benjamin,  32  Mich.  305;  Caw- 
ston  V.  Sturgis,  29  Or.  331  (43  Pac.  656) ;  Antle  v.  Sexton, 
137  111.  410  (27  N.  E.  691) ;  McOhee  v.  BeU,  170  Mo.  121 
(70  S.  W.  493,  59  L.  R.  A.  761.) 

Furthermore,  there  is  abundant  evidence  to  sustain  the 
proposition  that  the  defendant  ratified  the  fraudulent  acts 
2    Same  •  false      ^^  ^^  agent  Hicks.    By  accepting  the  benefits 
7f^^A^nu^[''^^   ^^  *h®  transaction,  he  bound  himself  by  the 
iflcation.  representations,  and  particularly  is  this  true 

where  the  principal  knows  what  such  representations  were, 
as  did  the  defendant  here.  Higbee  v.  Trumba/uer,  112  Iowa, 
74;  Lull  V.  Bank,  110  Iowa,  537;  Deering  v.  Bank,  81  Iowa, 
222 ;  Eadie,  Ouilford  &  Co.  v.  Ashbaugh,  44  Iowa,  519 ;  Busch 
V.  WUcox,  82  Mich.  336  (47  N.  W.  328,  21  Am.  St.  Rep.  563). 
That  his  cause  should  have  been  submitted  to  the  jury  is 
very  clear  to  us.    See  Lenoch  v,  Yoss,  157  Iowa,  — . 


■> 
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The    judgment   is   reversed,    and    the    case    ren^andeJ. 
— Reversed. 


Archibald  Black,  Appellee,  v.  H.  C.  Miller,  Administrator 
of  the  Estate  of  George  Black,  Deceased,  Appellant. 

Estates  of  decedents:    claims:    withdrawal:    refilino.    After  filing 

1  his  claim  against  the  estate  consisting  of  several  items,  claim- 
ant served  notice  of  the  claim  upon  the  administrator,  stating 
therein  that  all  but  two  of  the  items  were  for  the  present  with- 
drawn and  would  be  withheld  until  the  court  passed  upon  his 
petition  in  another  action,  in  which  he  claimed  a  conveyance  of  cer- 
tain land  in  consideration  of  services  covered  by  the  withdrawn 
items,  and  that  the  other  items  would  come  on  for  trial.  Held, 
that  the  withdrawn  items  were  not  dismissed  from  the  claim  as 
filed,  but  even  if  they  were,  the  estate  remaining  unsettled,  claim- 
ant was  entitled  under  the  circumstances  to  refile  the  same  by  an 
amendment  after  disposition  of  the  other  action. 

Same:    former  adjudication:    estoppel.    In  a  former  action  by  de- 

2  cedent 's  children  to  partition  certain  real  property,  claimant  pleaded 
an  oral  agreement  with  decedent  to  convey  to  him  certain  of  the 
land  in  consideration  for  the  care  and  support  of  decedent  during 
his  natural  life.  His  claim  as  made  in  that  action  was  dismissed  as 
being  without  support  in  the  evidence,  and  without  any  reserva- 
tion whatever  of  his  rights  in  the  premises.  Held,  that  the  decree 
was  an  adjudication  barring  his  right  to  recover  on  a  claim  against 
decendent's  estate  for  the  reasonable  value  of  the  same  service. 

Specific  performance:    discretion.    Specific  performance  of  a  contract 

3  is  not  a  remedy  which  a  litigant  may  demand  as  a  right,  but  it 
rests  in  the  sound  discretion  of  the  court;  where,  however,  the 
evidence  is  sufficient  and  there  are  no  equitable  considerations  in 
the  way  such  decrees  are  entered  as  a  matter  of  course. 

Negotiable  instrmnents:    genuineness  of  signature:    proof.    Where 

4  the  original  note  upon  which  an  action  is  founded,  or  a  copy 
thereof,  is  attached  to  the  petition,  the  genuineness  of  the  signature 
to  the  note  will  be  presumed,  unless  denied  under  oath  by  the  per- 
son whose  signature  it  purports  to  be;  but  where  neither  the 
original  nor  a  copy  was  attached  to  a  claim  filed  against  the 
estate,  and  all  items  of  the  claim  were  denied,  the  burden  was 
upon  claimant  to  establish  the  genuineness  of  the  signature  to 
the  note  before  its  admission  in  evidence. 
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Xnrtnictioiit:    resbevatioh  of  kzgkftions.    Tbe  statota  aotliariaes  the 

5  reporter  to  note  in  his  report  of  the  trial,  in  sliortliand  or  in 
writing,  the  fact  that  the  jnrj  is  instmeted  and  all  exeeptions 
and  objections  to  the  instmetions  given  by  the  court  on  its  ovrn 
motion,  and  this  report  when  properly  certified  is  snffieient  evi- 
dence of  the  taking  of  exceptions  to  the  instmctions;  but  there 
is  no  authorized  preservation  of  the  record  of  ezeeptions  by  the 
mere  certificates  of  the  jndge  and  reporter  that  they  were  taken. 

Inatnictioiia.    The  trial  judge  in  his  instmctions  should  clearly  state 

6  the  issaes  rather  than  copy  the  pleadings  as  a  part  thereof;  and  he 
should  not  assume  the  genuineness  of  decedent's  signature  to  a 
note  sought  to  be  proven  against  his  estate. 


Use  and  occapatloii:    nnu  facib  cask.    To  establish  a  daim  for  the 

7  use  and  occupation  of  decedent's  land,  it  is  not  necessary  for  the 
administrator  to  show  that  there  was  a  mutual  understanding  that 
decedent  was  to  receive  pay  for  the  use  of  the  land.  Proof  that 
the  occupant  entered  upon  tbe  land,  used  and  occupied  it  for  his 
own  benefit,  with  the  assent  of  decedent,  implies  a  promise  to  pay 
the  reasonable  value  of  the  use,  in  the  absence  of  proof  that  the 
use  had  been  paid  for  or  that  it  was  gratuitous;  and  such  defense 
must  be  pleaded  to  be  available 

Bama.    The  rule  with  respect  to  the  rendition  of  services  by  a  relative 

8  living  in  the  family  has  no  application  to  a  claim  against .  an 
occupant  of  decedent's  land  for  its  use  while  decedent  was  living 
with  and  being  supported  by  the  occupant. 

Appeal  from  Jefferson  District  Court. — Hon.  M.  A.  Roberts, 

Jndge. 

Wednesday,  November  20,  1912. 

The  claim  of  plaintiff  was  allowed  against  the  estate  of 
George  Black,  deceased,  in  the  snm  of  $2,500.  The  adminis- 
trator appeals. — Reversed. 

CraU  dk  Crail^  for  appellant. 

Leggett  dk  McKemey,  for  appellee. 

I^ADD,  J. — ^The  plaintiff  filed  his  claim  against  the  estate 
of  George  Black,  deceased,  March  10,  1908,  consisting  of  sev- 
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enteen  itema.  The  first  fourteen  items,  except  the  twelfth, 
related  to  purchases  for  or  improvements  on  land.  Item 
fifteen  related  to  the  amount  claimed  to  be  due  on  a  note,  and 
the  twelfth  item  was  for  money  borrowed.  The  sixteenth  item 
was  for  services  in  caring  for  stock  and  work  on  the  farm, 
and  the  seventeenth  was  for  ''board,  washing,  and  mending 
twenty  years,  1,040  weeks,  at  $1.50  per  week,  $1,560." 

In  September,  1908,  term  of  the  district  court  the  plain- 
tiff caused  to  be  served  on  the  administrator  notice  of  the  filing 
of  the  claim,  and  ''that  the  items  of  said  claim  except  Nos. 
twelve  and  fifteen  are  for  the  present  withdrawn,"  and  that 
the  claim  in  respect  to  the  said  items  would  come  on  for  hear- 
ing on  the  5th  day  of  October,  1908,  and  "that  the  remaining 
items  of  said  claim  are  withheld  until  the  court  passes  upon 
the  petition  of  said  Archibald  Black  and  wife  to  quiet  his 
title"  to  sixty  acres  of  land  described,  which  lands  George 
Black  agreed  to  convey  to  said  Archibald  Black  in  considera- 
tion of  the  services  covered  by  said  remaining  items  of  the 
claim.  No  trial  was  had  at  the  time  stated,  and  on  November 
12,  1910,  plaintiff  filed  what  is  designated  as  an  "amendment 
to  claim,"  alleging  therein  that  he  amended  "his  claim  here- 
tofore filed  against  this  estate  by  changing  the  seventeenth 
item  of  the  claim  so  it  will  read  as  follows :  First. '  (17) .  Board- 
ing, washing,  and  mending,  twenty  years,  1,040  weeks^  at  $3 
per  week,  $3,120,  total  amount  of  claim,  $5,170,'  and  files 
again  the  claim  as  amended.  Second.  He  shows  that  this 
claim  was  not  filed  heretofore  in  the  present  form,  because  of 
the  pendency  of  certain  litigation  in  this  court  in  reference  to 
the  partition  of  the  real  estate  of  said  George  Black,  in  which 
this  claimant  presented  the  claim  to  sixty  acres  of  land  under 
the  verbal  agreement  of  the  deceased;  that  claimant  should 
have  the  same  in  consideration  of  the  services  hereinbefore 
stated ;  that  said  cause  was  pending  in  the  courts  of  this  state 
until  the day  of ,  1910,  when  the  same  was  de- 
termined by  the  court's  finding  against  the  claim  of  this 
claimant  of  said  land,  on  the  ground  that  same  was  not  sus- 
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tained  by  sufficient  evidence  to  comply  with  the  rules  of  the 
court  in  such  cases."  The  defendant  answered  denying  each 
item  of  the  claim  and  that  the  estate  was  in  any  wise  indebted 
to  claimant,  and  pleaded  that  the  claim  was  not  filed  within 
a  year  after  the  appointment  of  Tlefendant  as  administrator 
of  the  estate  of  deceased  and  that  the  circumstances  alleged 
were  not  sufficient  to  authorize  the  filing  of  the  claim  there- 
after. The  answer  also  pleaded  a  former  adjudication  and 
interposed  a  counterclaim  for  the  use  and  rental  of  the  land. 
To  this  answer  the  claimant  filed  a  demurrer  in  several 
grounds:  (1)  That  the  claim  for  the  items  in  controversy  was 
never  withdrawn.  (2)  That,  as  the  claim  was  filed  within  six 
months  after  the  appointment  of  the  administrator,  claimant 
was  entitled  to  prove  the  same.  (3)  That  the  record  affirma- 
tively showed  equitable  reasons  sufficient  to  excuse  delay  in 
the  time  of  filing  the  claim,  if  delay  there  was.  (4)  That  the 
facts  pleaded  did  not  constitute  a  former  adjudication.  The 
demurrer  was  sustained,  and  we  shall  first  dispose  of  those 
grounds  assailing  the  claim  as  filed. 

I.  It  will  be  observed  that  the  several  items  of  the  claim 
were  only  **for  the  present  withdrawn,"  and  that  the  two  ex- 
cepted items  were  to  come  on  for  trial;  and  further  on  the 

notice  recites  that  **the  remaining  items  of 

^'  DECEDKKTsT       sald  clalm  are  withheld  until  the  court  passes 

drawai':  rcfli-     upou  the  petition  of  Said  Archibald  Black  and 

wife  to  quiet  his  title  in  sixty  acres  of  land," 
describing  it.  Plainly  enough  the  purpose  of  the  notice  was 
to  bring  the  two  items  on  for  trial,  and  in  doing  so  to  with- 
draw the  others  from  the  trial,  but  not  from  the  claim  as 
filed.  Whether  this  might  be  done  is  not  important,  for  the 
proposed  trial  did  not  proceed  and  the  claim  continued  on 
file  as  before  the  service  of  the  notice.  We  are  of  the  opinion 
that  the  items  thereof  were  never  actually  withdrawn  from 
the  claim,  and  that  even  if  they  were,  under  the  circumstances 
disclosed,  i.  e.,  that  the  estate  was  unsettled,  that  the  two 
items  were  undisposed  of,  and  the  amendment  filed  within  five 
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months  after  the  final  disposition  of  the  case,  involving  the 
same  matter,  presents  a  ease  calling  for  equitable  relief  in 
permitting  the  filing  of  the  amendment  to  the  claim  more  than 
one  year  after  the  appointment  of  the  administrator  and  when 
it  was  filed.    See  Asher  v.  Pegg,  146  Iowa,  541. 

II.  In  count  3  of  the  answer  the  defendant  plead  the 
decree  in  Black  ei  al.  v.  Chase  et  al.,  145  Iowa,  715,  as  res 
adjudicata  and  by  way  of  estoppel.     The  petition  in  that 

action  was  by  three  children  of  the  deceased 

2.   Same:  former  .         ^        ,,  ,.^.  ^    ^  ,         _      , 

adjudication:      praying  for  the  partition  of  two  hundred 

acres  of  land  left  by  him.  Three  other  chil- 
dren, Samuel,  George,  and  Arch,  set  up  claims  to  forty  acres 
each,  and  subsequently  Arch  (with  his  wife)  amended  his 
answer  by  alleging  an  oral  agreement  with  deceased,  said  to 
have  been  made  in  1886,  whereby  they  were  to  make  their 
home  with,  care  for,  and  board  deceased  during  the  remainder 
of  his  life,  and  as  compensation  therefor  to  have  sixty  acres 
of  land,  that  they  had  performed  the  contract,  and  prayed 
that  title  to  said  land  be  quieted  in  Arch,  or  the  administrator 
be  required  to  execute  a  deed  therefor,  in  compliance  with  said 
agreement.  On  hearing,  the  several  forties  were  held  to 
belong  to  those  claiming  them,  but  the  amendment  of  Arch 
Black  to  his  answer,  setting  up  said  agreement  and  praying 
for  the  conveyance  of  the  sixty  acres  in  compliance  therewith, 
was  dismissed  and  decree  entered  'Hhat  the  claim  of  Arch 
Black  to  own  sixty  acres  is  without  merit  and  not  substantiated 
by  the  evidence." 

In  this  action  Arch  Black  presented  his  claim  against 
the  estate  of  the  deceased  for  the  care  and  board  alleged  in 
said  amendment  during  precisely  the  same  period,  and  prayed 
that  it  be  established  for  the  value  thereof.  The  evidence  re- 
lied on  was  the  same  in  both  cases,  save  that  in  the  last  trial 
proof  of  the  reasonable  value  of  such  board  and  care  was  ad- 
duced. The  only  evidence  of  deceased's  expectation  to  pay 
for  the  board  and  care  introduced  on  the  last  trial  was  that  of 
his  agreement  to  give  Arch  the  sixty  acres  of  land  alleged 
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in  the  amendment  to  the  answer  in  the  first  action.  So  that  in 
each  trial  the  claimant  herein  relied  on  the  same  proof  of 
furnishing  care  and  board  and  upon  the  alleged  agreement 
to  pay  therefor  by  transferring  the  sixty  acres  of  land,  in  the 
former  praying  that  he  have  the  land  as  compensation,  and  in 
the  latter  that  payment  therefor  be  from  the  funds  of  the 
estate.  In  other  words,  the  issues  in  both  actions  are  the 
same;  the  relief  sought  only  being  different.  It  is  plain 
enough  that,  had  the  issues  now  being  tried  been  first  deter- 
mined, the  decision  would  have  been  conclusive  in  an  action 
for  specific  performance.    Is  the  converse  truet 

Of  course,  to  recover  in  this  action,  proof  that  the  board 
and  care  were  furnished  with  the  mutual  expectation  of  the 
father  to  pay,  and  the  son  to  receive,  compensation  therefor, 
would  be  sufScient.  Tank  v.  Rohweder,  98  Iowa,  154;  Weit- 
naur  v.  Weitnaur,  117  Iowa,  578.  But  no  testimony  of  this 
character  was  introduced,  save  as  this  might  be  inferred  from 
the  evidence  of  a  promise  that  the  son  should  have  the  land. 
Under  the  evidence,  then,  if  there  was  to  be  compensation  at 
all,  this  was  to  be  the  land,  and  the  measure  of  recovery  should 
be  the  land,  or,  in  event  this  cannot  be  conveyed,  then  clearly 
enough  claimant  would  be  entitled  to  its  value.  It  may  be 
conceded  that  the  causes  of  action  are  different,  the  one  having 
been  prosecuted  in  equity  and  the  other  at  law,  the  relief 
sought  in  one  being  specific  performance  and  in  the  other  com- 
pensation by  way  of  damages,  but  the  same  essential  issues 
were  involved  in  each:  (1)  The  existence  of  the  contract  and 
(2)  the  performance  of  the  services.  These  were  determined 
in  the  former  action,  for  there  was  a  hearing  and  no  reserva- 
tion in  dismissing  the  cross-bill. 

Where  there  is  a  hearing,  and  no  such  words  as  '*  without 
prejudice"  appear  in  the  decree,  and  no  reason  for  dismissal 
is  stated  therein,  and  a  decision  on  the  merits  is  in  no  wise 
negatived,  the  issues  raised  are  presumed  to  have  been  heard 
and  decided  on  the  merits.  Durant  v,  Essex  Co,,  7  Wall.  107, 
(19  L.  Ed.  154) ;  Carberry  v.  Railway,  44  W.  Va.  260,  (28  S. 
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E.  694) ;  2  Black  on  Judgments,  section  720.  See  Finch  v. 
HoUinger,  46  Iowa,  216 ;  Hahn  v.  Miller,  68  Iowa,  745.  Says 
Story,  in  his  Equity  Pleading  (793) :  **  A  decree  or  order  dis- 
missing a  former  bill  for  the  same  matter  may  be  pleaded  in 
bar  to  a  new  bill,  if  the  dismission  was  upon  the  hearing  and 
was  not  in  terms  directed  to  be  without  prejudice."  It  was 
said  in  Taylor  v.  Yarbrough,  13  Grat.  (Va.)  183:  ** A  bill  in 
equity  having  been  dismissed  generally  without  a  reservation 
of  any  right  of  the  plaintiff  to  sue  thereafter,  is  conclusive 
upon  all  the  issues  made  up  in  the  case."  An  error  may  be 
predicated  on  the  omission  to  so  indicate  in  the  decree  dis- 
missing a  cause  on  hearing  if  this  is  done  for  want  of  juris- 
diction or  other  cause  not  going  to  the  merits.  Freeman, 
Judgments,  section  270A;  2  Black,  Judgments,  section  720. 
The  circumstance  that  the  former  suit  was  in  equity  and  that 
now  considered  at  law  is  not  material,  as  both  are  triable 
in  the  same  court.  Madison  v.  Garfield  Coal  Co.,  114  Iowa, 
56;  Bruce  v.  Foley,  18  Wash.  96,  (50  Pac.  935) ;  New  York 
Cent.  Ins.  Co.  v.  Naiional  Protection  Ins.  Co.,  14  N.  Y.  85. 

That  the  issues  essential  to  recovery  by  the  claimant  in 
this  action  were  decided  against  him  in  the  former  suit  is  put 
beyond  controversy  by  the  record  and  ordinarily  must  have 
been  regarded  as  conclusive  in  support  of  the  plea  of  estoppel. 
Madison  v.  Oar  field  Coal  Co.,  114  Iowa,  56 ;  Reynolds  v.  Bab- 
cock,  60  Iowa,  289;  Stevens  v.  Wadleigh,  6  Ariz.  351  (57  Pac. 
622) ;  Southern  P.  R.  Co.  v.  U.  8.,  168  U.  S.  1  (18  Sup.  Ct.  18, 
42  L.  Ed.  355),  23  Cyc.  1218.  But  appellee  would  obviate  this 
result  by  saying  that,  whereas  strict  proof  was  exacted  to  make 
out  a  case  in  the  former  suit,  it  was  only  necessary  to  establish 
his  claim  in  this  action  by  a  preponderance  of  the  evidence ; 
and  further  that,  in  prosecuting  the  former  suit,  plaintiff 
merely  mistook  his  remedy,  and,  though  defeated,  may  demand 
an  appropriate  remedy  in  a  subsequent  action.  The  last  prop- 
osition may  be  disposed  of  on  two  grounds :  ( 1 )  The  claimant 
did  not  fail  in  the  former  suit  because  of  having  mistaken 
his  remedy  but  owing  to  a  failure  of  proof,  and  (2)  even  if 
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there  were  a  mistake  in  the  remedy  sought,  the  essential  facts 
to  sustain  his  claim  to  a  different  remedy  were  conclusively 
adjudicated  against  him  in  that  action. 

NothiQg  contained  in  the  decisions  cited  by  the  appellee 
indicates  that  the  conclusive  character  of  a  decision  of  an 
issue  in  a  former  suit  is  obviated  by  the  circumstance  that 
the  plaintiff  might  have  prosecuted  a  different  action  or  have 
sought  a  different  remedy.  In  Zimmerman  v.  Robinson  it 
Co.,  128  Iowa,  72,  it  appears  that  plaintiff's  assignor  had 
prosecuted  an  action  for  the  recovery  of  the  price  paid  on  a 
machine  on  the  theory  that  the  contract  of  purchase  had 
been  rescinded,  and  it  having  been  decided  on  appeal  that, 
as  the  machine  had  not  been  returned  or  a  return  tendered, 
recovery  might  not  be  had  (Zimmerman  v,  Robinson,  118 
Iowa,  117) ,  it  was  held  that  the  prosecution  of  that  action  was 
not  an  election  of  a  remedy  inconsistent  with  the  maintenance 
of  an  action  for  a  breach  of  warranty  in  the  contract.  Mani- 
festly there  was  no  issue  decided  in  the  one  action,  which 
was  essential  to  the  maintenance  of  the  other,  and  this  was 
true  in  Lemon  v.  Sigoumey  Savings  Bank^  131  Iowa,  79,  where 
an  action  was  first  prosecuted  against  the  bank  for  the  amount 
of  deposit  which  it  appeared  had  been  paid  by  the  defendants 
in  notes  of  third  parties  payable  to  the  plaintiff,  and  it  was 
held  that  this  was  not  an  adjudication  constituting  an  estoppel 
in  a  subsequent  suit  against  the  bank  for  the  proceeds  of 
these  notes  collected  by  it. 

Not  a  single  issue  involved  in  the  first  action  was  raised 
in  the  second.  In  Asher  v.  Pegg,  146  Iowa,  541,  the  plaintiff, 
under  the  name  of  Margaret  Pegg,  asserted  the  right  to  a 
widow's  share  in  the  estate  of  the  deceased,  and,  this  having 
been  denied,  she  prosecuted  a  claim  against  the  adminis- 
trator of  the  estate  for  services  rendered  by  her  to  deceased 
as  housekeeper  and  assistant  in  carrying  on  his  farm,  and 
the  court  held  that  there  was  no  identity  whatever  *' either 
of  law  or  fact  between  the  claim  asserted  in  the  former  action 
and  the  one  which  is  now  being  asserted."    The  circumstance 
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that  a  person  may  have  availed  himself  of  a  different  remedy 
does  not  obviate  the  principle  that  that  which  has  once  been 
judicially  determined  shall  not  again  be  made  the  subject 
of  judicial  controversy.  See  Reynolds  v.  Lyon,  121  Iowa,  733. 
The  failure  of  plaintiff  in  the  former  action  was  not  owing 
to  mistake  of  remedy,  for  that  demanded  was  specific  and 
precisely  that  to  which  he  was  entitled,  if  any.  True,  the 
adverse  decision  may  have  been  owing  to  the  quantum  of  proof 
exacted,  for  to  have  succeeded  he  must  have  established  the 
contract  as  well  as  its  performance  by  clear,  definite  and  con- 
vincing evidence.  Chew  v.  Holt,  111  Iowa,  362;  McDonald 
V.  Bosom,  102  Iowa,  419 ;  Briles  v.  Ooodrich,  116  Iowa,  517 ; 
Moore  v.  Pierson,  6  Iowa,  279.  This  does  not  mean  that  the 
facts  must  be  proven  beyond  reasonable  doubt.  Skeggs  v. 
Horton,  82  Ala.  352  (2  South,  110)  and  Sherrin  v.  Flinn,  155 
Ind.  422  (58  N.  E.  549).  But  may  amount  to  no  more  than 
saying  that  a  higher  degree  of  proof  than  exacted  in  actions 
at  law  is  essential  to  constitute  a  preponderance  of  evidence. 
Schmuck  v.  HUl,  2  Neb.  (Unof.)  79  (96  N.  W.  158). 

Whatever  the  explanation,  more  evidence  was  necessary 
to  make  out  a  case  in  the  former  suit  than  was  essential  to 
establish  the  right  to  recover  for  services  rendered  on  the 
claim  filed  against  the  administrator.  But  the  claimant  volun- 
tarily selected  the  forum  in  which  to  litigate  his  claim  under 
the  alleged  contract,  and  our  attention  has  not  been  directed 
to  any  decision  holding  that  the  effect  to  be  given  to  a  judicial 
decision  depended  on  and  is  to  be  measured  by  the  quantum 
of  proof  exacted.  It  is  said  that  acquittal  of  a  person  in  a 
criminal  action  is  not  conclusive  in  a  civil  action  involving 
the  same  issue  unless  for  a  forfeiture,  penalty,  or  the  like 
exacting  the  same  amount  of  proof,  and  the  reason  sometimes 
given  is  that  the  matter  of  motive  or  intent  differentiates  the 
two  classes  of  actions,  and  at  others  that  the  evidence  determi- 
native in  a  criminal  action  is  more  than  sufficient  to  support 
a  civil  action.  In  other  words,  the  evidence  might  preponder- 
ate against  the  defendant  and  yet  not  be  sufficient  to  exclude 
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all  reaaonable  doubt.  See  Stone  v.  V.  8.,  167  U.  S.  184  (17 
Sup.  Ct.  778,  42  L.  Ed.  130),  explaining  Coffey  v.  V.  8.,  116 
U.  S.  436  (6  Sup.  Ct.  437,  29  L.  Ed.  684) ;  8tate  v.  Meek,  112 
Iowa,  338. 

But  the  state  never  prosecutes  a  civil  action  based  on  a 
criminal  act  save  for  forfeiture,  penalty,  or  the  like,  and  for 
this  reason  the  parties  in  criminal  and  civil  actions  are  never 
the  same.  Because  of  diversity  of  parties,  an  adjudication  in 
a  criminal  prosecution  is  not  binding  in  the  subsequent  civil 
action  instituted  by  an  individual  for  the  recovery  of  damages 
consequent  of  the  wrongful  act.  Often  several  different 
actions  may  be  maintained  on  a  particular  state  of  facts,  and 
the  qtuintum  of  evidence  exacted  in  each  is  a  matter  to  be 
considered  in  selecting  the  remedy  to  be  sought  and  the  forum 
in  which  to  seek  relief;  but  the  determination  of  the  issues 
presented  is  not  any  less  binding  on  the  parties  because 
decided  in  one  form  of  action  rather  than  another.  The 
fact  that  the  issue  has  been  decided  by  a  court  having  juris- 
diction of  the  parties  and  the  subject-matter  is  that  which 
renders  the  decision  effective  in  support  of  a  plea  of  an  estoppel 
interi)osed  in  a  subsequent  action  between  the  same  parties 
involving  the  same  issue.  The  amount  of  proof  essential  to 
establish  an  allegation  of  the  petition,  like  the  burden  of 
proof  and  other  matters,  is  a  mere  incident  to  the  trial,  exacted 
as  the  result  of  long  experience  as  best  adapted  to  the  ascer- 
tainment of  truth.  Whatever  the  quantum  of  evidence  re- 
quired to  establish  a  fact,  or  on  whomsoever  the  burden  of 
proof,  the  adjudication  is  binding  on  the  parties  and  cannot 
again  be  litigated  if  properly  interposed  as  a  defense. 

Cases  like  Qwin  v.  8umur,  49  Mo.  App.  361 ;  Porter  v, 
Wagner,  36  Ohio  St  471,  475,  and  McNamara  v.  Arthur,  1 
Ball  &  Beatty,  175,  are  sometimes  cited  as  sustaining  a  dif- 
ferent view ;  but  none  of  these  were  determined  on  the  merits. 

Many  cases  may  be  found  in  which  a  different  quantum 
of  evidence  was  required ;  but  this  was  given  no  consideration 
in  deiermining  whether  the  decision  of  the  issues  involved 
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sostaiiied  the  plea  of  estoppel.  As  bearing  hereon,  see  Wol- 
verion  v.  Baker,  86  Cal.  591  (25  Pae.  54) ;  Bruce  v.  Foley, 
18  Wash.  96  (50  Pac.  935) ;  Trayhern  v.  Colburn,  66  Md.  277 
(7  AU.  459) ;  Fidelity,  etc..  Trust  Co.  v.  Fridenhurg,  175  Pa. 
500  (34  Atl.  848,  52  Am.  St.  Rep.  851) ;  Myers  v.  Kingstone 
Coal  Co.,  126  Pa.  582  (17  Atl.  891).  To  hold  otherwise  would 
permit  a  party  to  experiment  with  different  forms  of  action 
in  enforcing  the  same  right  and  impair  the  force  which 
always  has  been  and  should  be  given  to  solemn  adjudication 
of  issues  properly  raised  and  regularly  decided.  Of  course, 
the  evidence  adduced  on  the  hearing  of  causes  in  equity  is  fre- 
quently thought  not  'to  be  of  the  conclusive  character  essential 
to  warrant  the  relief  prayed  and  a  dismissal  entered  for  that 
reason.  Such  a  decree  is  negative  merely,  and  it  may  be  that 
the  recitals  would  be  construed  as  a  sufficient  reservation  of 
the  issues  for  an  action  at  law — ^a  point  not  now  necessarily 
to  be  determined,  for  the  decree  in  the  former  suit  purported 
to  be  on  the  merits. 

Specific  performance  has  never  been  regarded  as  a  remedy 
to  be  claimed  by  a  litigant  as  a  right,  but  is  said  to  rest  in 
the  sound  discretion  of  the  chancellor.    Where  the  evidence 

is  sufficient,  however,  and  there  are  no 
^'  r^ANcsf  dis-  equitable  considerations  in  the  wa}'',  such  de- 
crees are  entered  as  a  matter  of  course.  Balti- 
more, etc.,  R.  Co.  V.  Brubaker,  217  111.  462  (75  N.  B.  523) ; 
Rogers  v.  Saunders,  16  Me.  92  (33  Am.  Dec.  635) ;  Yazoo,  etc., 
R.  Co.  V.  Railway,  83  Miss.  746  (36  South,  74) ;  Shuman  v. 
WiUets,n  Neb.  478  (23  N.  W.  358) ;  Steadman  v.  Handy,  102 
Va.  382  (46  S.  E.  380) ;  36  Cyc.  550. 

There  were  no  peculiar  equities  in  the  former  suit  ob- 
structing the  granting  of  specific  performance,  and,  as  recited 
in  the  decree,  relief  must  have  been  denied  on  the  merits 
alone. 

There  were  no  peculiar  equities  involved  in  the  former 
suit,  and  the  evidence  was  such  that,  had  the  contract  and 
perf onoance  thereunder  been  proven,  the  relief  prayed  must 
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have  been  granted' as  a  matter  of  course.    It  was  denied,  as 

recited  in  the  decree,  on  a  finding  that  the  claim  of  Arch 

Black  was  ''without  merit  and  not  substantiated  by  the  evi- 

dence."    This  adjudication  of  the  precise  issues  now  involved 

and  essential  to  the  maintenance  of  his  claim  against  the 

estate  of  deceased  is  conclusive  against  him  and  should  have 

been  held  to  constitute  an  estoppel.     The  demurrer  to  the 

plea  in  estoppel  should  have  been  overruled. 

III.    Item  15  of  the  claim  was  a  note  of  $300,  dated 

October  18, 1902,  and  purporting  to  be  signed  by  H.  C.  Black, 

Luman  Black,  and  Gteorge  Black,  the  latter  by  his  mark.    This 

had  been  assigned  to  claimant,  and  the  only 

iNSTBoi^NTs :    testimony  tending  to  identify  the  note  as  hav- 

sijoiature :  ing  been  signed  by  deceased  was  that  of  claim- 

proof. 

ant,  who  testified  as  follows :  ' '  Q.  Have  you 
a  note  of  Gteoi^  Black  in  your  possession f  A.  Yes,  sir;  I 
have  a  note.  Q.  Will  you  be  kind  enough  to  let  me  see  it? 
A.  Yes,  sir.  (Exhibit  A  marked.)  Q.  Whose  property  is 
this  notef  A.  Mine.'*  The  note  was  then  received  in  evi- 
dence over  objection  as  not  having  been  properly  identified, 
incompetent,  and  not  binding  on  the  administrator.  The  sig- 
nature to  a  note  upon  which  an  action  is  founded,  a  copy  of 
which  has  been  attached  to  the  petition,  is  presumed  to  be 
genuine  unless  its  genuineness  is  denied  by  the  person  whose 
signature  it  purports  to  be,  under  oath.  Section  3640,  Code. 
Neither  the  original  note  nor  copy  thereof  was  attached  to 
the  claim  or  amendment  thereto,  and,  as  each  item  thereof  was 
specifically  denied,  the  burden  of  proof  was  on  claimant  to 
show  the  genuineness  of  the  signature,  prior  to  the  introduc- 
tion of  the  note  in  evidence.  Smith  v.  King^  88  Iowa,  105 ; 
ScJrulte  V.  Coulihurst,  94  Iowa,  418.  See,  also,  Hay  v.  Frazier, 
49  Iowa,  454.  It  follows  that  the  court  erred  in  receiving  the 
note  in  evidence. 

rV.  Appellant  asserted  in  his  abstract  that  exceptions 
had  been  saved  to  the  several  instructions.  This  was  denied 
by  appellee,  and  to  sustain  his  assertion  plaintiff  has  presented 
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here  a  copy  of  the  certificate  of  the  trial  judge  and  the  re- 
porter attached  to  the  report  of  the  trial  in 
preM^ation  of  shorthand,  certifying  that  ''all  instructions 

given  were  duly  excepted  to  by  the  party  ad- 
versely affected  or  interested."  Whether  the  exceptions  were 
noted  by  the  reporter  in  his  report  does  not  appear,  as  the 
transcript  is  not  before  us.  Nor  is  it  claimed  that  any  excep- 
tions to  the  instructions  were  preserved  as  required  by  section 
3709  of  the  Code,  or  otherwise.  Section  3675  of  the  Code  au- 
thorizes the  reporter  to  note  in  his  report  in  shorthand  or  in 
writing  **the  fact  that  the  jury  is  instructed,  all  exceptions 
and  objections  to  instructions  given  by  the  court  on  its  own 
motion,"  and  this  report,  when  properly  certified,  undoubted- 
ly would  be  sufficient  evidence  of  the  taking  of  exceptions  to 
the  instructions.  But  the  Code  nowhere  authorizes  the  preser- 
vation of  the  record  of  such  exceptions  by  the  mere  certificate 
of  the  judge  and  reporter  that  they  were  taken.  This  would 
enable  a  party  to  supply  the  record  from  memory  of  these 
officers,  rather  than  to  establish  the  preservation  of  exceptions 
by  what  was  done  at  the  time.  We  think,  therefore,  that  the 
appellant  has  failed  to  sustain  the  abstract  in  this  respect  by 
the  certification  of  the  record. 

In  view  of  another  trial,  however,  it  may  be  as  well 
to  suggest  that  the  issues  be  clearly  stated  by  the  trial  court, 
instead  of  copying  the  pleadings  as  a  part  of  the  instructions. 

See  Swanson  v.  Allen,  108  Iowa,  419.    Also, 
.    M8TRUCTI0N8.    ^j^^^  genuincncss  of  the  signature  to  the  note 

of  $300  included  in  the  claim  ought  not  to  be  assumed  in  the 
instructions,  but  that  this  is  a  matter  of  proof. 

Also,  that  the  burden  is  not  upon  the  defendant,  in  estab- 
lishing his  counterclaim  for  the  use  of  the  land  alleged  to 
have  been  occupied  since  1886,  to  show  that  there  was  a  mutual 
^    _,  .      understanding  between  him  and  deceased  that 

I  .     USB    AND    OC~ 

primr^acie       *^®  latter  should  receive  pay  therefor.    Upon 
^^^'  proof  that  the  claimant  entered  upon  the  land 

and  used  and  occupied  the  same  for  his  own  benefit  with  the 
Vol.  3581a.— 20 
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flfnt  of  the  deeeaaed,  in  the  abeence  of  other  proof,  a  pnmiiae 
to  pay  a  reaaonable  oompeDaatioii  therefor  arose.  24  Qye. 
1139.  The  burden  of  proof  was  on  the  claimant  to  show  that 
uae  of  the  land  had  been  paid  for,  or  that  its  nae  was  to  be 
gratuitous.  Oakes  v.  Oakes,  16  IlL  106;  Sierreii  v.  Wright, 
27  Pa.  259.  And  if  claimed  to  be  gratuitoos^  this  was  a 
matter  to  be  set  up  in  the  pleadings.  Saddler  v.  Pickard, 
142  Iowa,  691. 

Of  course,  the  relation  of  the  parties  and  the  circum- 
stances under  which  the  land  was  occupied  are  to  be  con- 
sidered in  determining  the  understanding  between  the  parties. 

But  the  rule  prevailing  with  respect  to  the 
rendition  of  services  to  a  relative  living  in  a 
family  has  no  application  to  such  a  case. 

Because  of  the  errors  pointed  out,  the  judgment  is 
Reversed. 


John  Manion,  Apfiellant,  v.  P.  J.  Bradt  and  Wm.  S.  Habi*. 

Jmlsdiction:     non-resident:     sebtice  bt  publication.     The  statutes 

1  conferringr  jurisdiction  to  render  a  judgment  against  a  non-resi- 
dent defendant  served  bj  publication  onlj  mnst  be  strietlj  and 
literallj  complied  with,  or  the  judgment  and  all  subsequent  pro- 
ceedings will  be  void. 

Sams:    affidavit  fob  publication  of  notice.    The  affidavit  that  per- 

2  sonal  service  of  the  original  notice  cannot  be  had  on  defendant 
in  this  state  must  be  fUed  before  publication  of  the  notice. 

Oommsneemsnt  of  acUoiis:    sebvice  by  pubucation  :    pboof  or  publi- 

3  cation.  The  publication  of  an  original  notice  for  the  commence- 
ment of  an  action  must  be  for  four  consecutive  weeks,  either 
before  or  after  filing  the  petition;  and  where  the  proof  of  publi- 
cation showed  on  its  face  that  it  was  not  so  published,  and  failed 
to  show  that  it  was  made  by  the  publisher  of  the  paper  or  by  his 
foreman,  as  required  by  the  statute,  it  was  fatally  defective,  and 
could  not  be  cured  by  parol  evidence. 

Ezecation  sale:      action  to  cancel:      estoppel.     An  attempted  re- 

4  demption  of  land  sold  on  execution,  not  shown  to  have  been  prej- 
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udlclal  to  the  execution  creditor,  will  not  estop  him  from  main- 
taining an  action  to  set  aside  the  sale. 

Appeal  from  Allamakee  District  Court. — ^HoN.  A.  N.  Hobson, 

Judge. 

Wednesday,  Novembeb  20,  1912. 

Suit  in  equity  to  set  aside  a  judgment  in  rem  and  a  sale 
thereunder.  Judgment  for  the  defendants.  The  plaintiff  ap- 
peals.— Reversed. 

D.  Ed.  Dwyer,  Stilwell  &  Stilwell  and  Samson  &  Noble, 
for  appellants. 

WiUiam  S.  Hart,  for  appellee. 

Shebwin,  C.  J. — The  plaintiff  herein  waa  a  resident  of 
Minnesota,  and  owed  the  defendants  herein,  who  were  residents 
of  Allamakee  county,  Iowa.  The  defendant  Brady  brought  a 
suit  in  attachment  against  Manion,  and  had  a  levy  made  on 
land  in  Allamakee  county,  in  which  Manion  owned  an  equity 
and  to  which  he  held  title.  Brady  obtained  a  judgment,  and 
the  land  was  sold  under  execution  to  satisfy  the  same;  the 
defendant  Hart  finally  becoming  the  owner  thereof  under 
sheriff's  deed.  The  only  notice  of  suit  was  by  publication. 
The  appellant  contends  that  the  statute  authorizing  such  serv- 
ice was  not  strictly  complied  with,  and  because  thereof  the 
court  was  without  jurisdiction  to  render  the  judgment  under 
which  his  land  was  sold.  Two  specific  objections  are  made  to 
the  jurisdiction  of  the  trial  court  in  connection  with  the  ques- 
tion of  notice.  The  first  is  that  no  affidavit  was  filed  that  per- 
sonal service  could  not  be  made  on  the  defendant  within  this 
state;  and  the  second,  that  proof  of  the  publication  of  the 
notice  was  not  made  as  required  by  the  statute.  Within  the 
time  required  by  law  there  was  filed  in  the  case  a  paper,  which 
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remained  of  record,  of  which  the  following  is  an  exact  copy  in 
both  substance  and  form : 

I,  William  S.  Hart,  being  first  duly  sworn  on  oath,  say 
that  I  am  the  attorney  for  the  plaintiff  in  the  above-entitled 
action;  that  the  defendant  is  a  nonresident  of  the  state  of 
Iowa,  and  service  of  the  original  notice  in  the  said  action 
cannot  be  made  personally  upon  the  defendant  in  the  state 
of  Iowa.   [Signed]     Wm.  S.  Hart. 

Subscribed  and  sworn  to  before  me  by  the  said  William 

S.  Hart  this  31st  day  of  July,  1901.    ,  Clerk  Dist. 

Court. 

Plaintiff  respectfully  designates  the  New  Albin  Globe, 
a  newspaper  published  in  Allamakee  county,  Iowa,  as  the 
medium  which  he  desires  to  have  designated  for  the  publica- 
tion of  the  original  notice  in  this  action.  [Signed]  Wm.  S. 
Hart,  Attorney  for  Plaintiff. 

Upon  reading  the  foregoing  affidavit,  it  is  hereby  or- 
dered that  publication  be  made  in  the  paper  above  designated 
by  plaintiff's  attorney.  [Signed]  J.  C.  Ludeking,  Dep. 
Clerk  Dist.  Court. 

The  appellant  urges  that  this  paper  was  not  an  affidavit, 
for  the  reason  that  it  does  not  appear  to  have  been  sworn  to, 
and  that  it  amounted  to  no  more  than  a  declaration  made  in 
the  form  of  a  certificate.  On  the  other  hand,  the  appellees 
contend  that  the  paper  itself  shows  that  it  was  sworn  to,  and 
further,  was  in  fact  sworn  to,  and,  having  been  duly  filed, 
was  in  fact  and  in  law  the  affidavit  that  the  law  requires, 
notwithstanding  irregularity  in  the  jurat.  On  the  trial,  it 
was  shown  that  Mr.  Hart  did  in  fact  swear  to  the  body  of 
the  paper,  and  that  the  signature  of  the  officer  was  placed 
below  the  direction  for  publication  through  inadvertence  or 
mistake. 

I.     It  is  settled,  and  in  fact  conceded,  by  the  appellees  that 

IT.     ,.      /.la .    ^^6  statutes  conferring  jurisdiction  to  render 

Bervice*  by°*  *      *  judgment  agaiust  a  nonresident  defendant 

publication.        ^^  service  of  notice  by  publication  only  must 

be  strictly  and  literally  complied  with,  or  the  judgment  and 
all  subsequent  proceedings  based  thereon  are  void.    Schaller 
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dk  Son  v.  Marker,  136  Iowa,  575 ;  Empire  Real  Estate  &  Mtg. 
Co.  V.  Beechley,  137  Iowa,  7. 

It  is  also  the  rule  that  an  affidavit  that  personal  service 
eamiot  be  made  on  the  defendant  within  this  state  must  be 
^    «  ^         filed  before  publication  of  the  notice.    Cornea 

2.  Same:  affl-  '^ 

favu^Jor^^ub-    t;^  MitckeU,  82  Iowa,  601.    Whether  the  paper 
notice.  under  present  consideration  was  an  affidavit 

within  the  contemplation  of  the  statute,  or  such  an  affidavit 
as  it  requires,  is,  at  least,  very  doubtful,  and  we  shall  not 
determine  the  question  in  view  of  the  fact  that  we  are  a^eed 
that  the  affidavit  of  service  was  fatally  defective,  and  hence 
conferred  no  jurisdiction  on  the  trial  court. 

II.  The  notice  was  published  in  a  newspaper  published 
in  New  Albin,  Allamakee  county,  Iowa,  called  the  New  Albin 
Globe,  and  the  following  affidavit  of  such  publication  was 
made: 

I,  H.  J.  Metcalf,  publisher  of  the  Globe,  a  weekly  news- 
paper published  in  the  city  of  New  Albin,  in  said  county 
and  state,  do  solemnly  swear  that  the  advertisement  (a  copy 
of  which  is  hereto  annexed)  was  published  in  said  paper  4 
consecutive  weeks,  the  first  insertion  being  on  the  7th  day 
of  August,  A.  D.  1901,  and  the  last  on  the  28th  day  of  Au- 
gust, A.  D.  1901.    M.  J.  Metcalf,  Publisher. 

Subscribed  and  sworn  to  by  Geo.  W.  Metcalf,  before  me, 
a  notary  public  of  the  state  of  Iowa,  in  and  for  Allamakee 
county,  this  27th  day  of  August,  1901.  Witness  my  hand 
and  notarial  seal.  [Signed]  L.  Ferris,  Notary  Public. 
[Seal.] 

This  affidavit  wholly  failed  to  meet  the  requirements  of 

the  statute  (Code,  section  3535),  which  is  as  follows:    ''The 

3    cdMMENCB-        publication  must  be  of  the  original  notice  re- 

tionS  r^service    Quired  for  the  commencement  of  actions,  once 

p?oo?''o!f *pufcj "  each  week  for  four  consecutive  weeks,  before 

or  after  the  filing  of  the  petition,  in  some 
newspaper  printed  in  the  county  where  the  petition  is  or 
will  be  filed,  which  paper  shall  be  determined  by  the  plain- 
tiff  or  his  attorney.*' 
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In  the  first  place,  the  affidavit  on  its  face  shows  that  it 
was  not  published  once  each  week  for  four  consecutive  weeks. 
The  first  publication  was  made  on  the  7th  day  of  August, 
and  to  comply  with  the  statute  it  was  necessary  to  publish 
it  again  on  the  14th,  21st,  and  28th  of  August.  The  affidavit 
was  made  on  the  27th  day  of  August,  at  which  time  but  three 
publications  had  been  made,  and  the  statement  therein  that 
the  notice  was  published  on  the  28th  day  of  August  was 
manifestly  false.  Proof  of  publication  of  notice  each  week 
for  four  consecutive  weeks  in  a  newspaper  printed  in  the 
county  where  the  petition  is  or  will  be  filed  must  be  made 
by  the  publisher  or  his  foreman  and  filed  before  default. 
Tunis  V.  Withraw,  10  Iowa,  307 ;  Cooke  v.  Tollman,  40  Iowa, 
133;  Litilejohn  v.  BuUes,  136  Iowa,  151;  Mortgage  Co.  v. 
Beechley,  supra.  The  affidavit  also  purports  to  have  been 
sworn  to  by  Geo.  W.  Metcalf ,  who  was  not  shown  to  be  the 
foreman  or  the  publisher,  or  in  any  way  connected  with  the 
paper.  The  statute  (Code,  section  3536)  says  that  the  affi- 
davit shall  be  made  by  the  publidier  or  his  foreman,  and 
this  affidavit  itself  shows  that  it  was  not  made  by  the  pub- 
lisher, because  it  is  stated  therein  that  H.  J.  Metcalf  was  the 
publisher. 

The  record  must  show  that  the  statutory  requirements 
as  to  notice  have  been  complied  with,  and  parol  testimony 
to  show  matters  that  should  appear  of  record  is  inadmissible. 
SchaUer  &  Son  v.  Marker,  supra;  Bradley  v.  Jamison,  46 
Iowa,  68 ;  Bardsley  v.  Hines,  33  Iowa,  159 ;  Mortgage  Co.  v. 
Beechley,  supra;  Maynes  v.  Brockway,  55  Iowa,  460.  The 
affidavit  of  publication  is  fatally  defective  in  two  or  more 
respects,  and,  under  the  rule  that  the  statute  must  be  liter- 
ally complied  with  to  confer  jurisdiction  by  publication  of 
the  notice,  it  is  clear  that  the  court  had  no  jurisdiction  to 
render  the  judgment  in  question. 

The  appellee  contends  that  the  plaintiff  is  not  the  real 
party  in  interest,  and  hence  cannot  maintain  this  suit.    No 
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sach  question  was  raised  in  the  court  below,  and,  of  course, 
it  cannot  be  considered  here. 

Appellee  also  says  that  appellant  is  estopped  from  main- 
taining suit  by  his  conduct  after  appellees  had  obtained  their 
4    BxBccnoM        judgment  and  a  sale  had  been  made  thereun- 
SSSjiTlitop?'*  der.    PlaintiflF  did  nothing  more  than  to  at- 
^''  tempt  a  redemption,  and  it  is  not  shown  that 

the  defendants  herein  were  in  any  way  prejudiced  by  his 
action.  Appellees'  motion  to  strike  appellant's  amendment 
to  abstract  is  overruled.  For  the  reason  indicated,  the  judg- 
ment is  Reversed. 


Alonzo  p.  Tukey  v.  John  W.  Poster,  Ira  Knapp,  0. 
D.  Bennett,  Aufbed  Peterson  and  W.  A.  Smtth, 
Appellants. 

Mortgage  foreclosiire:    appeal:    jurisdiction.    Where  Bimpl^  a  judg- 

1  ment  in  rem  was  entered  in  a  suit  to  foreclose  a  mortgage,  the 
mortgagor  being  served  outside  the  state,  jurisdiction  on  appeal 
eould  not  be  conferred  over  a  purchaser  of  part  of  the  mortgaged 
premises,  where  such  purchaser  did  not  appeal,  by  an  attempted 
appearance  of  counsel  in  his  behalf. 

Same:     noticb  of  appeal:     parties.    Co-parties  whose  interests  may 

2  be  prejudicially  affected  by  a  modification  or  change  of  the  judg- 
ment must  be  served  with  notice  of  the  appeal;  and  the  fact  that 
notice  of  the  action  was  served  outside  the  state  wiU  not  obMate 
the  necessity  of  serving  notice  of  appeal. 

flame.    Where  the  reversal  on  appeal  of  a  decree  foreclosing  a  mort- 

3  gage  on  a  judgment  in  rem  would  continue  the  obligation  with- 
out affording  any  relief  by  way  of  subrogation,  the  mortgagor  and 
purchasers  of  the  mortgaged  property  were  co-parties  whose  inter- 
ests would  be  affected  by  the  reversal,  and  should  be  served  with 
notice  of  the  appeal. 

flame:    oonvstancbs:    oovbnants:    uabilitt  of  grantor.    Where  the 

4  purchaser  of  mortgaged  premises  conveyed  a  portion  by  war- 
ranty deed,  he-  was  liable  on  his  covenant  to  his  grantee  for  the 
amount  required  to  redeem  the  land  from  mortgage  foreclosure. 
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Appeal  from  Harrison  District  Court, — Hon.  W.  R.  Green, 

Judge. 

Wednesday,  December  11,  1912. 

Action  to  foreclose  a  mortgage  and  to  redeem  from  those 
claiming  title  under  the  foreclosure  of  a  prior  mortgage  re- 
sulted in  a  decree  as  prayed.  Several  of  the  defendants  ap- 
peal.— Affirmed; 

L.  W,  Fallon  for  appellants  Reinholdt,  Knapp,  and 
Bennett. 

C.  W.  Kellogg,  for  appellant  Peterson. 

J.  S.  Dewell  for  appellant  Smith,  Intervenor. 

Roadifer  &  Arthur,  for  appellee. 

Ladd^  J. — The  mortgage  sued  on  was  executed  by  John 
W.  Poster  to  the  plaintiff  Pebruary  25,  1888,  both  then  being 
1    MoRTOAOB  residents  of  Nebraska,  to  secure  the  payment 

app^aif  juril-'     ^^  *  promissory  note  of  even  date,  due  five 
diction.  years  thereafter.     This  mortgage  was  by  its 

terms  and  in  fact  subject  to  a  mortgage  covering  the  same 
land,  executed  by  Poster  to  Richman  &  Son,  and  by  that 
firm  assigned  to  John  Prail,  bearing  date  December  17, 
1887,  which  was  subsequently  foreclosed  without  making 
plaintiff  a  party  to  the  proceedings,  and  sheriff's  deed  is- 
sued^ in  pursuance  of  the  decree  and  sale,  to  Prail,  October 
30,  1890.  The  latter  conveyed  the  land  to  W.  A.  Smith 
under  whom,  through  mesne  conveyances,  defendants 
Peterson,  Bennett,  Knapp,  and  Reinholdt  owned  sepa- 
rate parcels  of  the  land  at  the  time  this  action  to  fore- 
close the  mortgage  from  Poster  to  plaintiff  was  commenced. 
Peterson,  in  a  cross-petition,  prayed  that  he  might  be  al- 
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lowed  to  recover  from  Smith  on  his  warranty  deed  what- 
ever amount  he  (Peterson)  might  have  to  pay  in  order  to 
redeem  his  forty  acres  from  plaintiff's  mortgage  or  decree 
foreclosing  same.  Decree  of  foreclosure  was  entered  as 
prayed,  and  order  entered  that  the  purchaser  at  the  sale 
might  redeem  from  the  sale  under  the  former  mortgage 
foreclosure  by  paying  $3,000,  with  interest,  and  also  allowed 
Peterson  to  recover  from  Smith,  as  prayed.  Foster  accepted 
service  of  the  original  notice  in  Oklahoma,  so  that  judgment 
in  rem  only  was  entered.  Neither  he  nor  Reinholdt  ap- 
pealed, and  the  attempted  appearance  of  the  latter  by  coun- 
sel did  not  confer  jurisdiction  on  this  court.  Ash  v.  Ash, 
90  Iowa,  229. 

Nor  was  any  notice  of  the  appeals  of  Bennett,  Enapp, 
Peterson  or  Smith .  served  on  either  Foster  or  Beinholdt. 

Because  of  the  omission  to  make  these  def  end- 
^'  ^appea?%ar-   onts  parties  to  the  appeal,  appellee  has  moved 

that  the  several  appeals  be  dismissed.  Co- 
parties,  whose  interests  will  be  prejudicially  affected  by  any 
change  in  the  judgment  or  decree  of  the  district  court,  must 
be  served  with  notice  of  appeal.  Section  4111,  Code;  Oliver 
V.  Perry,  131  Iowa,  655 ;  Sullivan  v.  Sullivan,  139  Iowa,  679. 
That  Foster  was  served  outside  the  state  did  not  obviate  the 
necessity  of  serving  a  notice  of  appeal  on  him.  DiUavou  v. 
Dillavou,  130  Iowa,  405. 

Would  a  reversal  of  the  decree  be  prejudicial  to  him  or 
Beinholdt  f  The  effect  of  the  foreclosure  of  the  mortgage  will 
be  the  satisfaction  of  the  indebtedness  of  Foster  from  the 

property  hypothecated  as  security  to  plain- 
AMB.  ^j^^  whereas,  if  such  foreclosure  is  denied, 

the  promissory  note  will  continue  an  obligation.  This  seems 
to  be  conceded  by  counsel  for  appellants;  but  they  say  that, 
even  if  the  indebtedness  were  to  be  collected  by  foreclosure, 
the  defendants  could  be  subrogated  to  the  claim  of  plaintiff 
against  Foster  on  the  note  secured.  All  they  acquired 
throught  mesne  conveyances  under  the  sheriff's  deed  by  vir- 
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tue  of  the  sale  under  the  decree  foreclosing  the  first  mortgage 
was  the  title  of  the  mortgagor  and  the  interest  of  the  mort- 
gagee, subject  to  the  lien,  if  any,  of  the  second  mortgage; 
and  this  being  so,  the  enforcement  of  that  lien  was  merely 
exhausting  security  given  by  the  mortgagor,  subject  to  which 
defendants  had  acquired  the  land.  Manifestly  no  equities 
could  arise  in  these  circumstances  calling  for  the  applica- 
tion of  the  doctrine  of  subrogation.  There  is  no  escape  from 
the  conclusion  that  a  reversal  might  prove  prejudicial  to 
Foster.  Equally  conclusive  is  the  record  as  to  Beinholdt. 
Neither  appealing,  nor  having  been  made  a  party  to  the  appeal, 
the  decree  as  to  his  land  would  be  unaffected  by  a  reversal 
as  to  the  tracts  acquired  by  Peterson,  Knapp,  and  Bennett; 
and  for  this  reason  the  entire  judgment  in  that  event,  instead 
of  his  equitable  portion,  would  be  saddled  on  his  land. 
Clearly  enough,  then,  he  would  be  prejudicially  affected  by 
a  reversal  of  the  decree  as  sought;  and,  in  the  absence  of 
service  of  the  notice  of  appeal  on  him  and  Foster,  the  decree 
cannot  be  reviewed.  Counsel  suggest  that,  even  if  this  is  so^ 
it  is  of  no  concern  of  appellee.  But  it  is  of  concern  to  this 
court;  for  it  is  without  jurisdiction  to  pass  on  issues  the 
decision  of  which  will  prejudicially  affect  the  interest  of 
coparties  not  served  with  notice  of  appeal.  Clayton  v.  Siev 
erisen,  115  Iowa,  687. 

What  has  been  said  disposes  of  Smith's  appeal,  also,  in 
so  far  as  it  involves  the  decree  of  foreclosure.    But  he  also 
challenges  the  correctness  of  that  portion  of  the  decree  allow- 
ing Peterson  to  recover  of  him  whatever  he 
▼eyancee?"*       may  be  required  to  pay,  in  order  to  effect 
ability  of'         redemption  of  the  parcel  of  land  acquired 

trrantor.  ^  jr  ^ 

through  mesne  conveyances.  As  no  one  else 
is  interested  in  this,  it  is  subject  to  review;  but  the  only 
doubtful  question  argued  was  settled  in  Fashay  v,  Shafer, 
116  Iowa,  302,  and  McClure  v.  Dee,  115  Iowa,  546.  See,  also, 
Boice  v.  Coffeen,  158  Iowa,  705. 

It  follows  that  the  appeals  must  be  and  are  dismissed, 
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save  in  so  far  as  that  of  Smith  involves  the  issues  on  the 
cross-petition  of  Peterson,  and  with  respect  to  these  the  decree 
is  Affirmed, 


BoBBNEE  Pby  Co.,  Appellee,  v.  I.  Muccji,  Appellant. 

Sales:    action  kxb  the  price:    issues:    instructions.    In  an  action 

1  for  goods  sold  and  delivered,  in  which  the  buyer  claimed  they  were 
bought  by  sample  and  that  they  were  not  of  the  same  quality, 
submission  of  the  case  on  that  theory  was  sufficient,  over  the  ob- 
jection that  the  instructions  ignored  the  charge  of  false  represen- 
tations and  worthlessness  of  the  goods;  since  if  they  were  not 
according  to  sample  it  was  immaterial  whether  defendant  charged 
false  representations  in  that  respect,  or  breach  of  warranty. 

Instmctioiis.     Where  the  court  submits  a  cause  on  the  theory  of  a 

2  party  as  disclosed  by  his  testimony,  though  the  evidence  may 
not  be  consistent  with  his  pleadings,  he  has  no  ground  for  com- 
plaint. 

flame:     bxtusal  of  requests.     The  refusal  of  requested  instructions 

3  fairly  covered  by  those  given  by  the  court  is  not  erroneous. 

flame:     tailurs  to  separate  issues.     Where  the  buyer  of  goods,  in 

4  defense  to  an  action  for  the  price,  pleaded  that  they  were  bought 
by  sample  with  which  they  did  not  comply,  and  also  filed  a  counter- 
claim based  upon  the  same  breach  of  contract,  he  can  not  com- 
plain that  the  court  in  its  instructions  failed  to  separate  the 
affirmative  defense  and  the  counterclaim. 

BYidence:    experiments:    discretion.     The  question  of  making  ez- 
6    periments  in  the  presence  of  the  jury  is  peculiarly  within  the  discre- 
tion of  the  trial  judge.    In  the  instant  case  the  court  did  not  abuse 
its  discretion  in  refusing  the  proffered  testimony.  ' 

flales:    evidence.    Where  the  buyer  in  an  action  for  the  price  of  goods 
6    pleaded  the  worthlessness  of  the  same,  it  was  within  the  discre- 
tion of  the  court  to  permit  the  seller  to  show  in  a  general  way 
the  extent  of  his  sales  of  the  article. 

Appeal  from  Potiawattamie  District  Court — ^HoN.  0.  D. 

Wheeler,  Judge. 


316  BoERNEB  Fry  Co.  v.  Mucci.  [158  Iowa 

Thursday,  December  12,  1912. 

The  Plaintiff  is  a  manufacturer  of  vanilla  extract,  re- 
siding at  Iowa  City.  The  defendant  is  a  manufacturer  and 
wholesale  dealer  in  ice  cream,  residing  at  Council  Bluffs.  In 
October,  1909,  the  defendant  gave  a  written  order  to  plain- 
tiff for  the  purchase  of  52  gallons  of  special  vanilla  extract 
at  $3.50  per  gallon,  payable  June  1,  1910.  The  order  pur- 
ported to  be  signed  by  the  defendant  and  by  W.  C.  Burge, 
a  traveling  salesman  of  the  plaintiff.  The  goods  having  been 
delivered,  the  plaintiff  brought  this  action  upon  the  order. 
The  defendant  admitted  the  execution  of  the  order,  but 
averred  affirmatively  that  the  sale  was  made  by  sample,  and 
that  the  goods  were  not  according  to  sample,  and  that  the 
defendant  had  therefore  rejected  the  same  and  rescinded 
the  contract,  and  so  notified  the  plaintiff.  Defendant  also 
pleaded  a  counterclaim.  Upon  a  trial  to  a  jury,  the  plaintiff 
obtained  a  verdict  for  the  full  amount  of  its  claim.  Defend- 
ant appeals. — Affirmed. 

Flickinger  Bros.,  for  appellant 

W.  H.  KUlpack,  for  appellee. 

Evans,  J. — ^The  alleged  errors  complained  of  by  appellant 
are  such  that  it  becomes  necessary  that  we  set  out  his  an- 
swer and  counterclaim,  upon  which  the  case  was  tried.  We 
quote  the  same,  as  follows,  from  his  additional  abstract  filed 
here: 

April  14,  1911,  defendant  filed: 

•Amended  and  Substituted  Answer. 

Denying  that  plaintiff  is  a  corporation;  admits  that  on 

or  about he  gave  an  order,  in  writing,  to  one  W.  C. 

Burge,  plaintiff's  agent  and  traveling  salesman,  for  barr(!l 
of  special  vanilla  extract,  in  words  and  figures  and  at  the 
price  set  out  in  plaintiff's  petition,  and  that  the  same  was 
delivered  to  him.  Further  answering,  defendant  says  that 
said  barrel  of  extract  was  sold  by  sample,  plaintiff  furnish- 
ing a  sample  gallon  can  of  the  extract,  and  covenanting 
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through  their  salesman,  W.  C.  Barge,  orally  that  the  barrel 
of  extract  to  be  furnished  under  said  order  to  be  of  the  same 
kind  and  quality  as  the  sample  furnished,  when  in  truth 
and  in  fact  the  sample  by  which  the  sale  of  the  barrel  was 
made  to  him  was  entirely  and  radically  different  from  the 
extract  sold  him  in  the  barrel,  that  in  the  sample  being  the 
kind  defendant  purchased,  and  that  in  the  barrel  was  a 
cheaper  and  different  grade  of  goods  entirely,  and  unfit  for 
the  use  defendant  purchased  the  same,  namely,  flavoring 
of  his  ice  cream  product.  That  plaintiff's  agent,  Burge^ 
represented  to  your  defendant  orally  that  the  goods  sold  by 
him  were  the  same  kind  of  goods  as  the  sample  furnished, 
when  in  truth  and  in  fact  the  said  barrel  of  extract  was 
radically  different,  unlike  the  sample  furnished,  and  was 
wholly  unfit  for  the  purpose  for  which  it  was  purchased. 
That  said  representations  were  false  and  known  by  said 
salesman  to  be  false,  and  defendant  relied  on  said  represen- 
tations in  making  his  order. 

Counterclaim. 

That  defendant  made  use  of  a  small  part  vt  this  extract 
furnished  in  the  barrel  in  the  fiavoring  of  his  ice  cream 
product,  and  the  same  resulted  in  his  customers  refusing  the 
same  and  in  shipping  the  same  back.  The  extract  gave  the 
ice  cream  a  flavoring  of  fancy  soap.  [Here  follows  a  list  of 
customers  who  returned  the  ice  cream  flavored  with  the 
extract  from  the  barrel.]  Which  parties  were  old-time  cus- 
tomers, and  that  defendant  is  damaged  in  his  reputation  in 
the  manufacture  of  ice  cream  and  his  business,  by  reason  of 
the  use  of  said  extract,  in  the  sum  of  $500.  Defendant 
further  states  that  he  advised  plaintiff  of  the  fact  that  the 
barrel  of  extract  could  not  be  used,  and  that  the  same  was 
subject  to  plaintiff's  order,  and  that  the  same  is  now  still 
held  subject  to  his  order,  which  notice  was  given  as  soon 
as  he  discovered  the  condition  of  said  extract. 

I.    The  trial  court  submitted  the  case  to  the  jury  upon  the 

theory  that  the  defendant  pleaded  a  sale  by  sample,  and  that 

^»       the  goods  furnished  were  not  equal  to  the  sam- 

1.  Sales:  action  "  ^ 

iMues^Mnrtroc-  P^^*    Appellant  complains  of  the  instructons 

tions.  g3  ^  whole  in  this  respect  and  urges  that  they 

'' misstate  the  pleadings  and  misstate  the  evidence,"  and 
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that  they  lose  Aght  of  {he  charge  of  false  representation 
and  of  worthlessness  of  the  goods  shipped.  A  perusal  of 
the  defendant's  pleading,  which  we  have  above  set  forth, 
is  sufficient  answer  to  this  complaint.  The  only  false  repre- 
sentation charged  in  such  pleading  is  that  the  goods  were 
not  according  to  sample.  If  they  were  not  equal  to  sample, 
it  waa  quite  immaterial  whether  the  defendant  should  have 
charged  ''false  representation"  or  breach  of  warranty  for 
a  failure  to  comply  with  the  sample.  He  did  plead  that 
because  of  such  failure  he  rescinded  the  contract  and  tendered 
back  the  goods.  The  trial  court  submitted  the  case  upon 
this  theory.  There  was  no  other  theory  presented  by  de- 
fendant's pleading. 

II.  The  trial  court  instructed  the  jury  that  the  burden 
was  upon  the  defendants  to  prove  the  following  propositions: 

« 

First.  That  it  was  agreed  between  Burge,  the  plain- 
tiff's agent,  at  the  time  of  the  sale,  and  the  defendant,  Mucci, 
that  the  barrel  of  extract  in  question  would  be  of  the  same 
kind  and  quality  as  that  contained  in  a  sample  to  be  fur- 
nished  by  the  plaintiff  company.  Second.  That  a  sample 
in  accordance  with  such  agreement,  was  furnished  to  de- 
fendant by  the  plaintiff  company.  Third.  That  the  barrel 
of  extract  in  question  did  not  correspond  with  such  sample 
so  furnished  in  kind  and  quality,  but  was  inferior  thereto. 
Fourth.  That  the  defendant,  within  a  reasonable  time,  after 
said  barrel  was  delivered  to  him,  elected  to  rescind  said  con- 
tract and  to  return  said  goods,  and  notified  the  plaintiff 
company  of  his  election  so  to  do. 

The  appellant  complains  because  this  instruction  as- 
sumes that  the  sample  referred  to  was  *Uo  be  furnished"  sub- 
sequent to  the  date  of  the  contract.  The  same 
2.  IN8TBUCTION8.  gggumptiou  appcaTS  in  other  instructions  of 
the  court.  The  order  sued  on  in  this  case  was  dated  October 
25,  1909.  It  provided  for  delivery  April  1,  1910,  and  pay- 
ment sixty  days  thereafter.  Turning  to  defendant's  answer, 
its  natural  construction  would  be  that  a  sample  was  pre- 
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sented  at  the  time  of  the  sale.  Appellant's  counsel  contends 
strenuously  for  this  construction.  Plaintiff's  witness  Burge 
testified  that  he  had  a  sample  vial  of  the  extract  at  the  time 
the  order  was  taken.  But  this  statement  was  vigorously  de- 
nied by  the^  defendant,  Mucei,  in  his  testimony,  notwithstand- 
ing the  form  of  his  answer.  Defendant  also  testified  that  a 
sample  gallon  was  ''to  be  sent"  to  him  forthwith  before  the 
filling  of  the  principal  order,  and  that  such  sample  gallon 
was  sent  to  him  later  in  November,  and  that  he  thereafter 
directed  the  shipment  of  the  principal  order. 

We  quote  from  his  testimony,  as  it  appears  in  his  own 
abstract,  as  follows:  ''I  ordered  a  barrel  of  vanilla  extract 
along  about  December,  1909,  through  a  Mr.  Burge,  who  is 
here  in  the  courtroom.  He  came  to  my  place  in  Council 
Bluffs  along  in  the  fall  and  wanted  to  sell  me  a  barreL  I 
told  him  to  send  a  sample  of  the  barrel,  which  he  did  later 
ill  the  fall,  about  a  month  or  six  weeks  before  I  made  the 
order.  I  examined  this  sample.  It  was  vanilla  extract,  made 
of  beans,  good  vanilla,  and  we  used  it.  Later,  afterwards 
he  came  along,  and  I  ordered  from  him  a  barrel,  which  was  to 
be  the  same  thing  as  the  sample  he  had  already  sent.  Burge 
told  me  that  the  vanUla  would  be  a  vaniUa  bean  extract,  either 
*Vergonis*  or  ^Mexica/n,'  and  it  would  be  just  as  good  as  the 
sample  he  had  sold  me.  The  barrel  was  to  be  the  same  as 
the  sample.  I  was  paying  less  money  for  it  than  what  I  had 
bought  before ;  but  it  was  to  be  like  the  sample — good  vanilla 
flavoring,  which  he  charged  me  $5  for.  I  got  the  sample  some 
time  in  November — some  time  before  I  gave  the  order,  maybe 
a  month  or  four  weeks — ^by  express.  Then  Burge  came  back 
again  and  took  my  order  for  the  barrel." 

He  also  wrote  the  following  letter  to  the  plaintiff,  which 
he  introduced  in  evidence  at  the  trial: 

''Council  Bluffs,  Iowa,  July  8,  1910. 
**Boemer  Fry  Co.,  Iowa  City,  Iowa — Gentlemen:    The 
vanilla  we  ordered  from  your  agent  was  to  be  a  straight  t;a< 
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niUa  extract.  It  is  not  like  the  sample  sent  me.  Your  agent 
gave  u>s  a  guarantee,  a  pure  vanilla,  as  good  as  the  sample 
sent  us/' 

The  foregoing  quotations  render  it  very  clear  that  the 
instructions  of  the  trial  court  at  the  point  complained  of 
simply  adopted  the  theory  of  the  defendant  in  his  testimony 
upon  the  trial.  Even  if  such  testimony  was  inconsistent  with 
his  pleadings,  he  Ib  in  no  position  to  complain  that  the  trial 
court  submitted  the  case  to  the  jury  upon  his  own  theory  of 
the  facts.  It  will  be  noted,  also,  that  the  allegations  of  the 
answer  are  not  necessarily  inconsistent  with  this  theory. 

III.  The  defendant  presented  to  the  trial  court  three  re- 
quested instructions,  which  were  marked  ** Refused,"  and  these 
3  Same  :  refusal  ^®  presented  for  our  consideration.  Although 
of  requests.  ^j^^  particular  instructions  requested  were 
marked  ** Refused,"  they  were  in  fact  incorporated,  in  their 
essential  features,  in  the  instructions  given  by  the  court  upon 
its  own.  motion.  Appellant's  argument  contends  for  the  pro- 
priety of  the  instructions;  but  he  does  not  point  out  to  us 
any  essential  part  of  any  one  of  the  same  which  is  not  fairly 
included  in  the  instructions  as  given. 

lY.  Complaint  is  made  that  the  trial  court  did  not 
properly  separate  the  allegations  of  the  affirmative  defense 

and  those  of  the  counterclaim,  and  that  these 
*'  to^eparate"'^'^    Were  SO  mingled   in   the   instructions,   that 

the  jury  could  not  distinguish  between  them. 
The  instructions  quite  conformed  to  the  defendant's  pleading 
as  he  chose  to  make  it.  The  affirmative  defense  went  to  plain- 
tiff's whole  case.  If  sustained,  it  would  necessarily  defeat 
any  recovery  on  the  part  of  plaintiff.  In  the  absence  of 
consequential  damages,  the  defeat  of  the  plaintiff's  cause  of 
action  would  measure  the  full  amount  of  plaintiff's  injury. 
But  the  counterclaim  pleaded  consequential  damages,  in  that 
the  attempted  use  of  the  defective  material  had  destroyed 
other  material  of  large  value.    But  the  counterclaim,  never- 
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theless,  necessarily  rested  upon  the  same  breach  of  contract 
as  the  a£Srmative  defence.  The  defendant  prefers  to  call  it 
''false  representation,"  but  this  adds  nothing  to  his  case. 
It  was  sufficient  for  him  to  show  that  the  goods  did  not  cor- 
respond to  sample,  and  that  he  rescinded  because  thereof.  If 
it  were  essential  to  his  defense  that  he  show  false  representar 
tions  in  a  legal  sense,  then  his  case  would  fail  for  want  of 
proof  of  scienter. 

It  is  urged  in  argument  that  the  counterclaim  rested 
upon  different  allegations  of  falsity  from  those  of  the  affirma- 
tive defense.  We  are  unable  to  find  any  allegations  in  the 
counterclaim  to  warrant  this  contention;  nor  are  we  ready 
to  concede  that  it  could  rest  upon  any  different  allegations,  ex- 
cept as  to  the  extent  of  damages  claimed.  The  damages  set 
forth  in  the  counterclaim  are  claimed  to  be  consequential  to 
the  breach  pleaded  in  the  affirmative  defense. 

v.  Complaint  is  made  of  rulings  in  the  admission  of 
evidence.    The  witness  Day,  one  of  the  employees  of  the  dc' 

fendant,  testified  on  behalf  of  defendant  as 
^'  SJertments:      follows:  '*  *We  mixed  up  a  batch  of  cream, 

'"  '  ten  gallons,  with  four  ounces  of  vaniUa.' 
Bucket  of  ice  cream  produced,  marked  'Exhibit  13.'  'The 
vanilla  extract  was  taken  out  of  this  barrel,  marked  "Boer- 
ner  Fry  Co.,"  and  is  in  that  ice  cream.  It  Jkis  a  taste  of 
vanUUne  or  vaniUa  extract.  VaniUine  is  used  in  imitation 
flavoring.*  At  this  time  defendant  asks  that  the  jury  be  per- 
mitted to  taste  the  ice  cream  in  the  jar,  'Exhibit  13.'  Ob- 
jected to  as  incompetent  and  immaterial  and  irrelevant. 
Court:  *I  do  not  believe,  gentlemen,  I  will  permit  the  jury 
to  indulge'  in  this  luxury  at  the  present  time.'  Defendant 
excepts." 

We  have  frequently  held  that  the  question  of  making 
experiments  in  the  presence  of  the  jury  is  one  peculiarly 
within  the  discretion  of  the  trial  court.  Chicago  Supply  Co. 
V.  Mame  Telephone  Co.,  134  Iowa,  252.  Several  good  rea- 
sons occur  to  us  why  the  trial  court  might  properly  refuse 

Vol.  158  U.— 21 
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the  proffered  testimony.  The  preliminary  showing  was  de- 
ficient. The  professed  purpose  of  the  experiment  was  to 
show  that  the  extract  in  question  would  produce  a  ''soapy 
taste"  in  the  ice  cream.  It  is  quite  manifest  that,  though 
the  extract  had  been  perfect,  the  ice  cream  might  nevertheless 
disclose  the  *' soapy  taste."  The  court  would  then  have  to  try 
the  question  as  to  what  other  ingredients  were  contained  in 
the  ice  cream,  and  as  to  whether  any  of  them,  other  than 
vanilla  extract,  were  calculated  to  produce  a  ** soapy  taste." 
If  the  ''soapy  taste"  was  to  be  traced  to  the  extract,  the  ex- 
tract itself  would  have  been  a  suflScient  offer.  The  trial  court 
was  clearly  within  its  discretion  in  the  ruling  complained  of. 

The  trial  court  also  permitted  the  plaintiff  to  show,  in  a 
general  way,  the  extent  of  its  sales  to  customers  of  the  kind 
c  Sales  •  evi-  ^^  vaniUa  extract  involved  in  the  controversy, 
dence.  Complaint  is  made  of  this  line  of  testimony. 

It  was  quite  beside  the  real  issues.  Its  only  justification  was 
that  the  defendant  had  redundantly  pleaded  the  worthless- 
ness  of  the  article,  and  had  introduced  some  evidence  along 
the  same  line.  The  trial  court  was  within  the  proper  exercise 
of  its  discretion  in  permitting  the  plaintiff  to  meet  such 
evidence  within  reasonable  limits.  We  think  appellant  has 
no  ground  for  complaint  here. 

The  foregoing  covers  the  principal  points  argued.  The 
record  is  badly  chopped  up  with  five  abstracts  and  four  argu- 
ments, and  this  has  materially  increased  our  labors  in  dis- 
posing of  the  case. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment below  is  accordingly  Affirmed, 


George  Collins,  Appellant,  v.  Board  op  Supervisors  op 
Pottawattamie  County,  et  al..  Appellees. 

Drftinage:     notice:     names  of  parties:     sufficiency.     The  middle 
1    initial  or  name  of  a  person  is  no  part  of  the  name  in  the  sense 
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that  it  must  be  used  in  a  notice  to  land  owners  in  drainage  pro- 
ceedings. 

Same:    claims  for  damages:     dismissal.     Where  a  party  had  suffi- 

2  cient  notice  of  the  establishment  of  a  drainage  district  and  did 
not  file  his  claim  for  damages  within  the  statutory  time,  both  the 
supervisors  and  the  court  on  appeal  were  justified  in  disallowing 
it;  and  as  the  statute  plainly  provides  the  penalty  for  such 
failure,  without  making  ^ny  exceptions,  the  supreme  court  is  not 
authorized  to  consider  any  equitable  excuses. 

Same:      appeal:      dismissal.     An  appeal  bond  in  drainage  proceed- 

3  ings  which  has  no  other  sureties  than' one  of  appellant  ^s  attorneys 
is  not  sufficient,  and  authorizes  a  dismissal  of  the  appeal. 

Same:     assessments:     voluntary  payment.    Voluntary  payment  of 

4  an  assessment  for  drainage  purposes  after  an  appeal  from  the 
assessment,  though  made  under  protest,  will  not  excuse  the  party 
from  the  consequences  of  his  act,  and  an  order  confirming  the 
assessment  will  be  approved. 

Same:     assessment:     presumption:     burden  op  proof.    An  assess- 

5  ment  in  drainage  proceedings  will  be  presumed  to  be  equitable  and 
just,  and  a  party  objecting  thereto  has  the  burden  of  showing 
that  it  was  inequitable;  and  it  is  not  enough  to  overcome  the  pre- 
sumption to  simply  show  that  it  exceeds  the  benefits  to  his  particular 
land,  as  the  assessments  of  other  like  lands  in  the  district  must  be 

^considered  in  determining  the  question  of  inequality. 

Same:    assessment:    review:    mandamus:    equitable  relief.    Where 

6  the  board  of  supervisors  properly  rejected  a  claim  for  damages  in 
drainage  proceedings  their  action  will  not  be  reviewed  in  man- 
damus proceedings:  Nor  will  a  court  of  equity  relieve  a  land- 
owner from  the  consequences  of  his  delay  in  filing  his  claim  with 
the  board  by  making  the  assessment  itself. 

Appeal  from  Pottawattamie  District  Court. — Hon.  O.  D. 

Wheeler,  Judge. 


Thursday,  December  12,  1912. 

Plaintiff's  lands  were  included  in  a  drainage  district 
established  by  defendant  county,  and  he  filed  a  claim  for 
damages  which  was  disallowed.    Subsequently  his  lands  were 
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assessed  for  benefits  to  the  extent  of  $800  or  $900,  and  he 
appealed  to  the  district  court  from  such  assessment.  There- 
after he  filed  a  petition  in  mandamus  to  compel  the  board 
to  pass  upon  his  claim  for  damages,  for  an  injunction,  etc. 
These  different  proceedings  were  all  consolidated,  and  tried 
in  the  district  court,  resulting  in  an  order  and  judgment 
sustaining  the  board  of  supervisors,  in  disallowing  the  claim 
for  damages,  confirming  the  assessment  of  his  lands,  and 
dismissing  the  petition  for  mandamus.  Plaintiff  appeals. — 
Affirmed. 

FUckinger  Bros.,  for  appellant. 

W,  H,  Kilpack,  for  appellees. 

Deemer,  J. — In  the  year  1909  a  proceeding  to  establish 
a  drainage  district  known  as  the  ''Pigeon  creek  extension 
ditch"  was  pending  before  the  defendant  board  of  super- 
visors. The  proposed  district  embraced  the  eighty  acres  of 
land  in  controversy,  which  was  then  owned  by  Emma  Jones, 
whose  maiden  name  was  Emma  Forsythe,  and  her  husband 
was  one  of  the  petitioners  for  the  district.  During  the  pend- 
ency of  the  proceedings,  which  were  regular  in  every  respect, 
Emma  Jones  and  her  husband  contracted  to  sell  the  land  to 
one  Rhodes.  This  contract  was  not  recorded.  By  the  terms 
thereof  possession  was  to  be  given  March  1,  1910.  Plaintiff 
purchased  the  land  by  taking  an  assignment  from  Rhodes,  but 
did  not  go  into  possession  of  the  land  until  March  1, 1910.  He 
obtained  his  deed,  however,  on  February  7th,  and  recorded 
it  February  9th.  Before  getting  the  deed,  and  on  January 
22,  1910,  he  filed  with  the  board  of  supervisors  his  claim  for 
damages  to  the  land  by  reason  of  the  establishment  of  the 
district.  This  claim  was  disallowed  by  the  board,  and  plain- 
tiff appealed  to  the  district  court.  The  lands  were  then 
assessed  for  benefits,  and  plaintiff  appealed  to  the  dis- 
trict court,   but   did  not   file  his   petition   in   that  court 
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within  the  time  required  by  statute.  An  excuse  is 
offered  for  not  filing  it  in  time^  which  ¥dll  be  referred  to 
later.  The  appeal  bonds  in  the  two  cases  mentioned  were 
signed  by  appellant's  counsel  as  sureties.  It  appears  that, 
when  the  case  assessing  lands  for  damages  reached  the  district 
court,  a  demurrer  was  filed  to  the  petition  on  the  ground  that 
the  plaintiff  was  not  entitled  to  file  a  claim  for  damages,  and 
that  in  any  event  the  claim  was  filed  too  late.  This  demurrer 
was  sustained,  and  plaintiff  thereupon  amended  by  pleading 
that  his  claim  was  filed  five  days  before  the  day  set  by  the 
board  for  the  hearing.  The  defendants  also  moved  to  dismiss 
both  appeals  because  the  appeal  bonds  were  signed  by  appel- 
lant's  counsel  as  sureties,  and  for  the  reason  that  plaintiff's 
petition  in  the  appeal  from  the  assessment  was  not  filed  in 
time.  Defendant  also  denied  that  the  claim  for  damages  was 
filed  in  time  for  a  hearing  before  the  board,  and  also  denied 
that  plaintiff  was  entitled  to  file  any  claim  for  dam- 
ages for  the  reason  that  he  was  not  the  owner  of  the 
land.  The  petition  for  mandamus  and  injunction  concluded 
with  this  prayer:  ''Wherefore,  by  reason  of  the  premises, 
your  petitioner  prays  the  order  and  direction  of  this  court 
enjoining  the  defendant  C.  H.  Sternberg  &  Sons  from  enters 
ing  upon  or  trespassing  upon  plaintiff's  lands.  That  the  pro- 
ceedings establishing  said  ditch  across  his  land  be  declared  null 
and  void  and  without  force  and  effect,  and  that  said  board  of 
supervisors  be  enjoined  from  further  proceeding  with  the 
construction  of  said  ditch  or  its  establishment  across  your 
petitioner's  land,  and,  in  default  of  an  injunction  restraining 
them,  they  be  commanded  and  directed  forthwith  to  hear  and 
determine  the  amount  of  damages  to  which  plaintiff  is  entitled 
by  reason  of  the  location  of  said  ditch  across  his  said  premises, 
and  your  petitioner  prays  for  such  other  and  further  relief  as 
may  be  just  and  equitable  in  the  premises."  The  answer  to 
that  petition  was  that  plaintiff  had  not  filed  his  claim  for  dam- 
ages in  time,  that  contracts  for  the  construction  of  the  ditch 
had  been  let  to  Sternberg  &  Sons,  and  that  in  any  event  plain- 
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tiff's  remedy  was  at  law  by  appeal.  Some  of  these  motions 
were  not  ruled  upon  at  any  time  except  as  may  be  inferred 
from  the  final  order  of  the  court.  The  statute  with  reference 
to  the  filing  of  claims  for  damages  provides  that  they  must  be 
filed  in  the  office  of  the  county  auditor  at  least  five  days  prior 
to  the  day  set  for  hearing  and  also  provides:  '^ Failure  to  file 
such  claim  at  the  time  specified  shall  be  held  to  have  waived 
his  rights  thereto."  Code  Supp.  section  1989-a4,  as  amended 
by  34  Q.  A.  chapter  88. 

I.  The  notice  given  in  this  case  pursuant  to  Acts  33d  G. 
A.  chapter  118,  was  directed  to  a  long  list  of  owners,  including 
the  name  Emma  Forsythe  Jones,  and  the  time  for  hearing  was 
fixed  as  January  24, 1910.  Plaintiff  did  not  file  his  claim  until 
January  22d  of  that  year,  and,  of  course,  it  was  not  in  time. 

But  it  is  contended  for  him  that  notice  was  insufficient 
because  addressed  to  ''Emma  For^he  Jones,"  instead  oi 
''Emma  Jones."  The  law  with  reference  to  this  matter  is  as 
follows : 

When  the  plan,  if  any,  shall  have  been  finally  adopted  by 
the  board  of  supervisors,  they  shall  order  the  auditor  immedi- 
ately thereafter  to  cause  notice  to  be  given  to  the  owner  of 
each  tract  of  land  or  lot  within  the  proposed  levee  or  drainage 
district,  as  shown  by  the  transfer  books  of  the  auditor's  office, 
including  railway  companies  having  rights  of  way  in  the  pro- 
posed district,  and  to  each  lienholder  or  encumbrancer  of  any 
land  through  which  or  abutting  upon  which  the  proposed  im- 
provement extends  as  shown  by  the  county  records,  and  also 
to  all  other  persons  whom  it  may  concern,  including  actual 
occupants  of  the  land  in  the  proposed  district  (without  nam- 
ing individuals),  of  the  pendency  and  prayer  of  said  petition, 
the  favorable  report  thereon  by  the  engineer  and  that  such 
report  may  be  amended  before  final  action,  the  day  set  for 
hearing  on  said  petition  and  report  before  the  board  of  super- 
visors, and  that  all  claims  for  damages  must  be  filed  in  the 
auditor's  office  not  less  than  five  days  before  the  day  set  for 
hearing  upon  the  petition,  which  notice  shall  be  served  by 
publication  thereof  once  each  week  for  two  consecutive  weefaa 
in  some  newspaper  of  general  circulation  published  in  the 
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county,  the  last  of  which  publications  shall  be  not  less  than 
twenty  days  prior  to  the  day  set  for  hearing  upon  the  petition, 
proof  of  such  service  to  be  made  by  affidavit  of  the  publisher 
and  filed  with  the  county  auditor.  (Acts  33d  G.  A.  chapter 
118.) 

The  record  shows  the  following  with  reference  to  whom 
the  notice  in-  this  case  was  addressed:  ''Publication  in  usual 
form,  giving  notice  to  a  long  list  of  owners'  names,  among  oth- 
1  drainaob-  ®™  'Emma  Forsythe  Jones.'  .  .  .  Notice 
Sf  **^rtie2°^  published  in  Council  Bluffs  Daily  Nonpareil 
tuiiicicncy.'  December  23rd  and  30th,  1909."  The  trans- 
fer books  are  reproduced,  and  they  show  that  "Emma  Jones" 
or  ' '  Emma  Forsythe, ' '  who  it  is  conceded  is  the  same  person 
as  Emma  Jones,  was  the  owner  of  the  S.  W.  ^^  of  the  S.  E.  i/4 
of  section  12,  part  of  the  land  in  controversy,  and  of  an  undi- 
vided interest  in  the  S.  E.  i/4  of  the  S.  E.  l^  of  the  same  sec- 
tion. If  there  be  any  other  party  interested  in  this  last 
described  forty  as  shown  by  the  transfer  books  it  is  Susan 
Forsythe.  However,  plaintiff's  claim  in  this  respect  is  that 
a  notice  addressed  to  "Emma  Forsythe  Jones"  is  not  a  notice 
to  "Emma  Jones."  It  is  hornbook  law  that  the  middle  mem- 
ber of  one's  name  is  no  part  of  the  same,  and  the  notice,  in  so 
far  as  complaint  is  made  of  it,  was  sufficient  Hendershoot  v. 
Thompson,  1  Morris,  186 ;  Loser  v.  Plainfield  Savings  Bank, 
119  Iowa,  672 ;  Grimes  v.  Martin,  10  Iowa,  347.  As  plaintiff 
derived  his  title  and  rights  through  Emma  Jones,  he  cannot 
complain  that  notice  was  not  given  Susan  Fort^he,  even  if  he 
had  made  that  point. 

The  notice  was  sufficient  in  so  far  as  plaintiff  is  concerned, 
and,  as  he  did  not  file  his  claim  with  the  board  in  time,  both 
the  board  of  supervisors  and  the  district  court  were  justi- 
fied in  denying  it.    Johnson  v.  Board,  148 
for  damages :     lowa,  539.    The  statute  plainly  provides  the 

dismissal.  1.     »  1    i*  •!  -I 

penalty  for  such  failure  and  contains  no  excep- 
tions. We  are  not  justified,  therefore,  in  considering  any 
equitable  excuses,  even  if  they  had  been  shown. 
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Moreover,  the  bonds  for  appeal  had  no  other  surety  than 
one  of  appellant's  attorneys.     Under  previous  holdings  this 

8    SAiiis :  appeal :   ^^^  ground  for  dismissing  the  case  in  the  dis- 
•  diBmisMT       •   i-rict  court    Minton  v.  Ozias,  115  Iowa,  148 ; 
Hudson  V,  Smith,  111  Iowa,  411;  Bank  v.  Garretson,  104 
Iowa,  655. 

II.  As  to  the  appeal  from  the  assessment  of  benefits,  there 
are  several  reasons  why  the  order  should  be  affirmed.  The  first 
is  that  since  the  appeal  plaintiff  has  voluntarily  paid  the 
4  ^samk  •  as-         amount  of  his  assessment.    True,  he  did  this  as 

u^Sry^pay-*^*"    ^'^  ^^^  Under  protest,  but  this  is  not  sufficient 
™*°**  to  relieve  him  from  the  consequences  of  his 

payment  Dittoe  v.  Davenport,  74  Iowa,  66.  Moreover,  the 
appeal  bond  given  on  this  appeal  was  signed  by  one  of  plain- 
tiff's  counsel  as  surety,  and  under  previous  holdings  this  was 
insufficient.  We  shall  treat  the  excuse  for  delay  in  fiUng  the 
petition  on  this  appeal  as  sufficient,  as  doubtless  did  the  dis- 
trict court,  and,  conceding  arguendo  that  plaintiff  is  entitled 
to  a  hearing  on  the  merits  of  this  appeal,  we  find  no  reason 
for  disturbing  the  order  of  the  district  court  affirming  and 
confirming  the  assessment 

The  assessment  is  presumed  to  be  correct  and  equitable, 
and  the  burden  is  on  the  plaintiff  of  showing  that  it  was  made 
on  an  incorrest  basis,  or  is  inequitable.    It  is  not  enough  for 

him  to  show  or  try  to  show  it  was  in  excess  of 
ment:'  pnT^'  the  actual  benefits  to  his  land.  Other 
burden  of  assessmcnts  on  lands  of  like  character  in  the 

proof. 

^district  must  be  considered  and  irregulari- 
ties or  inequalities  therein  shown.  This  was  not  done  here,  and 
no  reason  appears  for  interfering  with  the  assessment  made 
against  plaintiff's  land. 

III.  The  independent  suit  in  equity  cannot  be  main- 

tained. The  board  of  supervisors  did  act  on 
ment :' review :    plaintiff's  claim,  and  rejected  it.     Plaintiff 

mandamas : 

eqaitabie  re-      cannot  have  the  correctness  of  that  decision 

lief. 

reversed  by  mandamus. 
Nor  can  he  by  action  in  equity  have  his  damages  assessed. 
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A  court  of  equity  will  not  relieve  him  from  the  consequences 
of  delay  in  filing  his  claim  with  the  board  and  undertake  itself 
to  act  as  an  assessing  tribunal.  The  statute,  as  we  think,  for- 
bids any  such  proceeding.  £ven  if  it  were  permissible,  no 
such  showing  was  here  made  as  to  justify  equitable  interfer- 
ence. There  is  some  testimony  to  the  effect  that  failure  to  file 
the  claim  was  due  to  the  negligence  of  plaintiff  or  his  attor- 
neys. But,  however  this  may  be,  it  would  be  unwise  to 
establish  a  rule  which  would  permit  parties  in  drainage  pro- 
ceedings to  go  into  a  court  of  equity  for  relief  based  upon 
equitable  circumstances.  If  such  proceedings  were  tolerated, 
drainage  proceedings  would  be  unduly  delayed,  and  the  board 
of  supervisors  could  not  act  with  any  assurance  as  to  the  final 
cost  of  the  improvement.  Surely  a  court  of  equity  should  not 
be  made  an  independent  assessing  tribunal.  For  reasons 
already  indicated,  the  board  of  supervisors  was  justified  in 
disallowing  plaintiff's  claim  for  damages;  and,  this  being  true, 
plaintiff  has  no  cause  of  action  in  equity  upon  any  theory. 
Even  if  equitable  circumstances  might  be  considered  they 
should  be  heard  in  the  proceedings  before  the  board  and  not 
introduced  into  the  case  by  an  independent  action  in  equity. 

No  reason  appears  for  disturbing  the  orders  and  judg- 
ments appealed  from,  and  they  are  each  and  all  Affirmed. 


Martha  M.  Babthell,  et  aL,  Appellants,  v.  L.  T.  Heb- 
MANSON,  Treasurer,  et  al.,  Appellees. 

Taxation:  omitted  pROPniTY:  settlement:  repudiation  by  county. 
1  Tax  ferrets  have  authority  to  settle  with  a  taxpayer  for  the 
amount  he  should  have  paid  on  omitted  property,  and  in  doing 
Eo  could  take  into  consideration  the  amount  he  had  been  regularly 
assessed,  although  not  authorized  to  deal  with  taxes  regularly 
assessed  and  unquestioned;  and  the  county  cannot  repudiate  a 
settlement  thus  made  without  tendering  back  the  amount  received 
tinder  the  settlement. 
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Same:    treasurer's  receipt:  parol  evidence.     A    treasurer's  receipt 

2  for  the  payment  of  taxes  is  not  conclusive  on  the  subject,  but  is 
subject  to  explanation  by  parol. 

Same:     decree  of  court:     ambiguity:     explanation.    An  ambiguity 

3  in  a  court  decree  may  be  explained  by  parol  evidence. 

Same:    previous  settlement  of  taxes:    evidence.    In  this  action  to 

4  enjoin  the  sale  of  land  for  taxes  of  a  certain  year,  the  evidence  is 
hel^  to  show  that  a  settlement  of  taxes  on  omitted  property  in- 
cluded taxes  previously  assessed,  as  shown  by  a  decree  entered  upon 
a  stipulation  of  the  parties. 

Same:     mxttual  mistake:     estoppel.     Where   a  county  retained  the 

5  money  paid  as  taxes  under  a  settlement  between  tax  ferrets  and 
the  taxpayers  it  was  bound  by  the  settlement,  although  the  same 
was  paid  under  a  mutual  mistake. 

Appeal  from  Allamakee  District  Court, — Hon.  A.  N.  Hob- 
son,  Judg:e. 

Friday,  December  13,  1912. 

Action  to  enjoin  the  sale  of  certain  lands  for  the  taxes 
of  the  year  1908,  and  to  cancel  the  assessment  against  it 
for  that  year.  The  trial  court  dismissed  the  petition  and 
plaintiffs  appeal. — Reversed  and  remanded. 

William  8.  Hart,  D,  J,  Murphy,  and  Stilwell  &  Stil- 
well,  for  appellants. 

//.  E,  Taylor  and  Frank  Sayre,  for  appellees. 

Deemer,  J. — The  decision  here  turns  upon  the  effect  of 
a  decree  of  the  district  court  of  Allamakee  county  on  the 
31st  day  of  August,  1908,  entered  pursuant  to  a  stipulation 
of  the  parties  in  certain  cases  then  pending  in  said  court. 
The  stipulation  which  is  the  foundation  of  the  decree  reads 
as  follows: 

August  Term,  1908 — Stipulation.  In  the  District  Court 
of  Iowa  in  and  for  Allamakee  County.     In  the  appeal  of 
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Martha  M.  Barthell,  M.  J.  Barthell,  B.  F.  Barthell,  and  Myrtle 
L.  Barthell,  Appellants,  from  the  assessment  made  by  J.  M. 
Leppert,  Treasurer  of  Allamakee  County,  and  Chas.  H. 
Barthell,  Geo.  P.  Barthell,  J.  W.  Barthell,  Sarah  J.  Paegre, 
J.  S.  Barthell,  Minnie  Meier,  Anna  Steinbach,  other  parties 
thereto.  It  is  hereby  stipulated  by  and  between  the  board  of 
supervisors,  the  county  of  Allamakee,  Iowa,  and  the  treas- 
urer thereof,  on  the  one  part,  and  Martha  M.  Barthell,  Sarah 
J.  Faegre,  J.  W.  Barthell,  Chas.  II.  Barthell,  George  P. 
Barthell,  Anna  Steinbach,  Minnie  Meier,  ]\I.  J.  Barthell,  J.  S. 
Barthell,  B.  F.  Barthell,  and  M.  L.  Barthell,  on  the  other 
part:  That  whereas,  the  treasurer,  his  assistants  and  others, 
have  listed  for  taxation,  or  assessed  and  taxed,  a  large  amount 
of  moneys,  bonds,  stocks,  loans  and  credits  for  the  years 

1903,  1904,  1905,  1906,  1907  and  1908  against  the  above- 
named  parties  of  the  second  part:  Now  therefore,  in  order 
to  avoid  a  vast  amount  of  litigation  and  adjust  all  tax  matters 
for  said  years  of  1903,  1904,  1905,  1906,  1907  and  1908,  that 
may  have  been  made  or  shall  be  made  for  such  years  of  1903, 

1904,  1905,  1906,  1907  and  1908  against  any,  each  and  all  of 
said  parties,  including  any  such  tax  or  assessment  that  might 
have  been  assessed  against  the  estate  of  J.  M.  Barthell,  de- 
ceased, now  settled,  it  is  hereby  stipulated:  That  an  order 
shall  be  made  by  the  district  court  of  Iowa,  in  and  for  Alla- 
makee county,  at  the  August  term,  1908,  thereof  that  the 
suits  of  the  above-named  appellants  shall  be  consolidated 
and  all  of  the  other  heirs  of  the  said  J.  M.  Barthell,  deceased, 
be  made  parties  to  said  suit,  and  that  said  court  at  said  term 
shall  make  the  following  order  herein:  The  listing  for  as- 
sessment and  the  assessments  made  by  the  treasurer  or  others 
against  any  of  the  above-named  parties  be  and  the  same  are 
hereby  canceled  and  rebated  and  that  instead  of  said  assess- 
ments there  be  assessed  a  gross  sum  againsv  all  of  said  parties 
aggregating  the  sum  of  $1,800,  which  shall  be  in  full  of  all 
taxes  assessed  or  to  be  assessed  against  them  or  either  of 
them  for  the  years,  1903,  1904,  1905,  1906,  1907  and  1908. 
Peisen  Welch  Co.,  by  J.  W.  Peisen.  D.  J.  Murphy,  Stilwell 
&  Stilwell,  attorneys  for  appellants. 

And  the  decree  entered  therein  is  in  these  words: 

And  now,  to  wit,  on  the  31st  day  of  August,  the  same 
being  the  1st  day  of  the  regular  August  term,  1908,  the  court. 
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after  being  duly  advised  in  the  above  matter,  ordered,  ad- 
judged, and  decreed  that  the  causes  Nos.  7,800,  7,801,  7,802, 
and  7,803  be  and  the  same  are  hereby  consolidated  as  per  above 
stipulation,  and  on  the  payment  of  the  sum  of  $1,800,  and 
all  costs,  to  be  in  full  settlement  of  said  causes  against  all 
parties  as  stipulated  above,  and  that  all  taxes  and  assessments 
aa  per  said  stipulation  be  and  the  same  are  hereby  canceled 
and  receipted  in  full.  Said  sum  and  all  costs  have  been  paid 
in  full  and  said  amount  of  $1,800  paid  by  the  clerk  of  this 
court  to  J.  M.  Leppert,  treasurer,  and  all  ^costs  paid,  and 
taxes  canceled  as  per  stipulation. 

On  the  same  day  the  money  was  paid  to  the  clerk,  and 
he  issued  the  following  receipt: 

Duplicate. 

Waukon,  Iowa,  Aug.  31st,  1908. 
Office  of  Clerk  of  District  Court  of  Iowa,  in  and  for  Al- 
lamakee County.  Received  of  Martha  M.  Barthell,  M.  J. 
Barthell,  B.  P.  Barthell,  Myrtle  L.  Barthell,  Chas.  H.  Barth- 
ell, Geo.  P.  Barthell,  J.  W.  Barthell,  J.  S.  Barthell,  Sarah  J. 
Faegre,  Minnie  Meier,  Anna  Steinbach,  in  the  case  of  said 
parties  v.  J.  M.  Leppert,  Treasurer  of  Allamakee,  case  No. 
7,800,  the  sum  of  eighteen  hundred  dollars  ($1,800)  in  full 
payment  of  all  taxes  and  assessments  made  or  that  may  be 
made  against  each  or  any  of  said  parties  for  the  years  1903, 
1904,  1905,  1906,  1907  and  1908,  inclusive,  as  per  order  of 
court  this  day  made  in  said  case.  James  Collins,  Clerk  of 
the  District  Court  of  Iowa,  in  and  for  Allamakee  County. 

And  on  the  same  day  the  county  treasurer  receipted 
for  the  amount  by  the  following  receipt: 

received  above  amount  in  full  payment  of  taxes  as  above 
stated,  this  3l8t  day  of  August,  1908. 

J.  M.  Leppert,  Co.  Treasurer. 
Receipt  No.  173. 

It  is  claimed  on  the  one  hand,  and  denied  on  the  other, 
that  the  following  appeared  on  the  receipt  given  by  the 
clerk : 


Jan.  1913]  Bartuell  v.  Hermanson.  333 

Waukon,  Iowa,  August  31,  1908. 

M.  J.  Barthell.     Allamakee  County  Taxes  on  Omitted 
Property.    Taxing  District,  Waukon. 

Year.  Amount    Taxable    Bate.      Tax.      Int.      Total. 

Omitted.     Value. 
1903 

1904  To  cover  years  1903  to  1908,  inclusive, 

1905  .  as  against  all  parties  named  in  stip- 

1906  ulation    $1,800.00 

1907  


1908  Grand  Total   $1,800.00 

No.  173. 

Upon  this  record  plaintiffs  claim  that  all  their  taxes  for 
the  year  1908,  which  were  levied  against  them,  have  been 
fully  paid  and  satisfied  and  should  be  canceled,  and  that  the 
county  treasurer  should  be  enjoined  from  collecting  the  same 
by  a  sale  of  plaintiffs'  real  estate.  So  far  there  is  no  dispute 
in  the  record  save  over  the  nature  of  the  receipt  given  by  the 
county  clerk;  but  appellees  contend  that  the  documents^ 
receipts,  decree,  etc.,  above  referred  to  had  reference  only 
to  property  omitted  by  the  plaintiffs  from  taxation,  and  that 
the  only  taxes  for  the  year  1908  which  were  referred  to  or 
were  in  controversy  were  those  which  were  or  might  have  been 
claimed  to  have  been  omitted  from  the  assessment  made 
against  the  plaintiffs,  and  they  introduced  testimony  to  show 
the  nature  of  the  previous  controversies,  and  the  intent  of 
the  parties  in  making  the  settlement  and  in  consenting  to 
the  decree.  In  response  to  this,  plaintiffs  say  the  record  is 
a  verity,  and  that  it  cannot  be  contradicted  or  explained  by 
parol  testimony,  and  further  that,  conceding  the  admissibility 
of  such  testimony,  plaintiffs  have  shown  that  the  stipulation 
and  decree  were  intended  to  cover  all  their  taxes  for  the  year 
1908. 

Defendants  also  claim  that,  even  if  the  settlement  did 
cover  all  the  taxes  assessed  against  plaintiffs  for  the  year 
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1908,  it  should  not  be  considered  nor  the  decree  given  force 
1    Taxation  :         ^^^  ^^®  reason  that  the  tax  ferrets  who  made 
orty':*^*leui?-^     the  stipulation  and  consented  to  the  decree 
Son*  by*^**"^*    had  no  authority  either  in  law  or  fact  to 
coun  y.  ^^  ^     ^^  ^^^^  ^^  ^^jj  dispose  of  this  prop- 

osition of  law  here  before  going  to  the  other  matters  in  dis- 
pute. Assuming  that  the  tax  ferrets  had  no  authority  to 
deal  with  taxes  regularly  assessed  and  which  were  not  the 
subject  of  controversy,  they  undoubtedly  had  authority  to 
settle  with  plaintiffs  for  the  amount  they  should  pay  on 
property  omitted  from  taxation,  and,  if  in  so  doing  they  took 
into  account  in  making  the  settlement  the  amount  of  taxes 
already  assessed,  there  is  no  reason  why  the  county  should 
be  permitted  to  repudiate  the  settlement 

Moreover,  if,  as  plaintiffs  claim,  they  made  the  settle- 
ment on  the  basis  of  the  inclusion  of  all  of  their  taxes  for  the 
year  1908,  neither  the  county  nor  any  of  its  representatives 
can  repudiate  that  settlement,  even  if  made  without  author- 
ity, unless  it  tenders  back  to  plaintiffs  the  amount  received 
from  them  in  virtue  of  the  settlement.  Neither  the  county 
nor  its  ofiScials  can  have  the  benefits  of  the  agreement  with- 
out assuming  its  burdens,  and  by  retaining  the  money  it  be- 
comes bound  to  perform  the  agreement,  whatever  it  may  have 
been.  These  propositions  are  very  fundamental  in  actions 
between  private  persons,  and  a  county  and  its  ofiScials  are  not 
exempt  from  such  wholesome  rules. 

Appellants'  main  insistence  is  that  as  the  decree  and 
stipulation  covers  all  taxes  assessed,  or  to  be  assessed,  against 
the  parties  named  for  the  year  1903,  1904,  1905,  1906,  1907, 

and  1908,  this  is  the  end  of  the  controversy. 
^'  urw^i*  receipt :    They  also  rely  upon  the  terms  of  the  receipt 

Mirol  evidence.        .  «        at_        i     i       i-    a  xi_   x    • 

given  by  the  clerk;  but,  as  that  is  a  mere 
receipt  and  capable  of  explanation,  it  is  not  conclusive,  but 
may  be  considered  as  an  evidentiary  fact  in  construing  the 

decree  itself. 

Defendants  say  that  the  decree  is  not  conclusive,  but  is 
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subject  to  explanation,  and  that  it  has  no  reference  what- 
ever to  any  taxes  except  on  omitted  property  for  any  of  the 
3    Same-  decree     y^^^  named.     That  it  had  reference  to  no 
bfjfuUy^?  cxpSa.   ^^^^^  taxes  except  omitted  ones  for  all  years 
nation.  prior  to  1907  is  very  clear,  for  they  were  not 

in  dispute,  and,  as  the  decree  in  virtue  of  this  fact  is  am* 
biguous,  we  think  parol  testimony  was  admissible  to  explain 
just  what  taxes  for  the  years  in  question  were  intended  to  be 
covered  by  the  decree.  Manifestly  it  was  omitted  taxes  for 
the  years  1903, 1904, 1905, 1906,  and  1907. 

Was  it  the  same  kind  of  taxes  assessed  or  to  be  assessed 
for  the  year  1908?    This,  is  it  seems  to  us,  is  the  pivotal 
question  in  the  case.    Upon  this  proposition,  because  of  the 
A    Q.x..,.  ..«-4«.,-  denials,  amendments  to  and  counter  denials 
SxJl^evi-^'     of  abstracts,  we  have  been  compelled  to  re- 
dence.  ^^  ^^  ^^^  transcript;  and  from  a  reading 

thereof  we  extract  the  following:  The  Peisen  Welch  Com- 
pany was  employed  some  time  in  the  year  1907  by  Allamakee 
county  for  the  purpose  of  collecting  taxes  on  omitted  prop- 
erty. Early  in  March  of  the  year  1908  they  reported  to  the 
treasurer  assessments  for  the  years  1903  to  1907  including  a 
large  amount  of  moneys  and  credits  which  had  been  omitted 
from  taxation  by  M.  J.  Barthell,  B.  F.  Barthell,  Martha  M. 
Barthell,  and  Myrtle  L.  Barthell,  and  the  treasurer  gave 
each  of  these  parties  notice  that  it  was  proposed  to  assess 
them  on  such  omitted  property.  Each  of  them  appeared  and 
filed  objection,  and  on  April  1st  M.  J.  Barthell  was  assessed 
with  a  total  tax  on  such  property  amounting  to  $9,651.51, 
B.  F.  Barthell  to  the  amount  of  $1,062.24,  Martha  M.  Barthell 
to  the  amount  of  $2,205.13,  and  Myrtle  L.  Barthell  to  the 
amount  of  $708.18.  Each  appealed  to  the  district  court,  and 
pending  the  appeal  negotiations  for  a  settlement  were  entered 
into  between  the  appellants  and  all  the  other  heirs  of  J.  M. 
Barthell,  deceased,  and  the  ''tax  ferrets,"  culminating  in  the 
written  agreement  of  settlwnent  herein  before  set  out.  This 
contract  was  entered  into  on  August  31,  1908,  and  the  regu- 
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lar  taxes  for  that  year,  while  already  assessed,  were  not  due. 
Some  of  the  regular  1907  taxes  levied  against  the  property  of 
some  of  the  parties  to  the  settlement  had  not  been  paid ;  that 
is  to  say,  some  of  them  had  not  paid  the  second  installment 
of  the  1907  taxes.  The  taxes  in  controversy  are  the  remainder 
of  the  taxes  for  the  year  1907  and  the  whole  of  those  for 
the  year  1908,  being,  as  we  understand  it,  $55.62,  against 
Martha  M.  Barthell,  against  C.  H.  Barthell  $88.76,  against 
G.  P.  Barthell  $52.45,  against  Anna  Steinbach  $52.45,  against 
M.  J.  Barthell  $75.63,  and  against  the  estate  of  J.  M.  Barthell, 
deceased,  the  sum  of  $217.82;  these  taxes  being  upon  real 
and  personal  property,  iududing  in  some  cases  a  small 
amount  on  moneys  and  credits. 

It  will  be  noticed  from  the  contract  that  for  some  reason 
seven  persons  in  addition  to  those  who  were  parties  to  the 
appeal  were  brought  into  the  settlement,  and  that  taxes  as- 
sessed or  to  be  assessed  for  the  year  1908,  which  were  not 
included  in  the  original  appeals,  were  also  expressly  covered. 
Defendants  contend  that  the  additional  parties  were  intro- 
duced because  they  were  heirs  of  J.  M.  Barthell,  deceased, 
from  whom  they  inherited  the  moneys  and  credits  which  it 
is  claimed  had  been  omitted  with  the  thought  of  closing  up 
the  entire  matter  of  omitted  taxes  for  the  years  in  question, 
and  they  also  say  that  the  year  1908  was  referred  to  in  order 
to  cover  any  future  assessment  on  omitted  property  for  that 
year.  While,  on  the  other  hand,  plaintiffs  say  that  the  nego- 
tiations for  settlement  at  all  times  had  reference  not  only  to 
taxes  on  omitted  property,  but  covered  all  taxes  assessed  or 
to  be  assessed  against  any  or  all  of  the  parties  named,  for 
the  years  named  in  the  agreement  of  settlement,  and  that, 
in  all  negotiations  for  the  settlement,  all  taxes  then  due,  or 
assessed,  or  to  be  assessed,  were  specifically  mentioned,  and 
the  fact  that  some  of  the  taxes  were  not  then  due  was  con- 
sidered and  taken  into  account.  It  is  unfortunate  that  the 
agreement  of  settlement  was  so  carelessly  draughted  as  to  be 
subject  to  two  constructions.     Standing  alone  and  without 
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reference  to  any  of  the  circumstances  surrounding  its  mak- 
ing, it  clearly  covers  all  taxes  for  the  years  1903,  1904,  1905, 
1906,  1907,  and  1908,  and  but  for  the  fact  that  the  original 
controven^  was  over  omitted  property  and  made  by  tax  fer- 
rets whose  only  employment  was  to  collect  such  taxes,  there 
would  be  no  doubt  in  our  opinion  that  it  supports  plaintifib' 
contention.  One  of  the  tax  ferrets  testifies,  however,  that 
the  agreement  was  made  to  cover  omitted  taxes  for  the  years 
1903  to  1907,  inclusive,  and  any  claim  for  taxes  on  such  prop- 
erty which  it  might  be  claimed  should  be  assessed  for  the  year 
1908.  But  this  is  expressly  denied  by  at  least  three  witnesses 
who  testified  that  in  all  the  negotiations  all  taxes  for  the 
years  mentioned,  including  taxes  on  the  real  estate,  were 
expressly  mentioned  and  taken  into  account.  It  is  manifest 
that  in  this  settlement  new  parties  were  brought  in  for  some 
purpose,  and  taxes  included  which  down  to  that  time  had  not 
been  the  subject  of  controversy.  At  that  time  no  claim  was 
being  made  against  some  of  these  new  parties,  but  taxes  had 
been  assessed  against  them  on  other  property,  and  it  is  also 
shown  that  nothing  but  regular  taxes  had  ever  been  assessed 
or  claimed  against  them.  The  preponderance  of  the  testi- 
mony shows  that  mention  was  made  of  the  fact  that  some  of 
the  taxes  covered  by  the  agreement  were  not  yet  due,  and 
the  record  shows  that  Chas.  Barthell  stated  to  Mr.  Peisen, 
who  made  the  settlement,  that  he  had  no  moneys  and  credits, 
that  there  was  a  regular  tax  against  him  on  real  and  per- 
sonal property  at  that  time,  that  he  would  not  settle  unless 
these  regular  taxes  were  included,  and  that  upon  the  settle- 
ment he  paid  $100  of  the  $1,800  agreed  upon.  A  refyiing  of 
the  testimony  satisfies  us  that  the  preponderance  is  with  the 
plaintiffs,  and  that  those  of  them  having  to  do  with  the  set- 
tlement— three  in  number — fully  understood  and  believed 
that  all  their  taxes  for  the  years  1907  and  1908  were  included 
in  the  settlement.  As  we  view  it,  the  wording  of  the  agree- 
ment itself  lends  support  to  this  contention. 

At  any  rate,  if  they  were  mistaken  in  their  belief,  as 
Vol.  158  lA.— 22 
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defendants  contend,   they    (defendants)    as   representatives 
of  the  county  cannot  hold  the  money  paid  in  because  of  the 

mistake  and  collect  the  taxes  too.  The  most 
^'  mistake?  es^'^     that  can  be  claimed  from  the  record  is  that 

a  mutual  mistake  was  made,  not  only  in  the 
negotiations  but  in  drawing  the  stipulation  as  well ;  but  that 
in  our  opinion  is  not  sufficient  to  defeat  the  plaintiffs. 

From  this  conclusion  it  follows  that  the  decree  must  be, 
and  it  is,  reversed,  and  the  cause  remanded  for  one  in  har- 
mony with  the  opinion. — Reversed  and  Remanded. 


Theodore  Olson  v.  Joseph  Michener,  Appellant. 

Partnenblp:  evidencx:  accountino.  In  this  action  for  an  account- 
ing between  partners,  the  evidence  ia  reviewed  and  held  to  show 
that  plaintiff  had  an  interest  in  the  profits  on  a  sale  of  horses; 
and  to  support  a  finding  that  there  was  a  partnership  relation 
entitling  him  to  an  accounting. 

Appeal  from  Pottawattamie  District  Court. — Hon.  W.  R. 

Green^  Judge. 

Friday,  December  13,  1912. 
The  facts  are  stated  in  the  opinion. — Affirmed. 
Fremont  Benjamin  and  Verne  Benjamin,  for  appellant. 
F.  E.  GUI  and  Geo.  H.  Mayne,  for  appellee. 

Sherwin,  J. — This  is  an  action  in  equity,  brought  by  the 
plaintiff  against  the  defendant  for  a  partnership  accounting. 
There  was  a  judgment  for  the  plaintiff,  from  which  the  de- 
fendant appeals. 

At  the  time  of  the  transaction  in  question  John  S.  Cooper 
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was  engaged  in  the  horse  commission  business  at  South 
Omaha,  Neb.,  and  the  appellant,  Joseph  Michener,  was  em- 
ployed by  Cooper  as  an  auctioneer  and  solicitor  of  business. 
Appellant  was  also  engaged  in  buying  horses  on  his  own  ac- 
count for  sale  through  the  Cooper  commission  house  in  South 
Omaha.  The  plaintiff  lived  in  Sioux  City,  Iowa,  and  had 
been  handling  range  horses  for  a  number  of  years.  In  May, 
1907,  plaintiff  and  the  defendant  met  in  Sioux  City,  where 
they  had  a  talk  about  the  purchase  and  sale  of  Western 
horses,  and  according  to  the  plaintiff's  testimony,  where  they 
first  talked  about  forming  a  partnership  for  the  purpose  of 
buying  range  horses  and  selling  them  through  the  Cooper 
sales.  No  definite  final  arrangement  was  made  at  that  time, 
but  defendant  asked  the  plaintiff  to  go  to  South  Omaha  at 
a  later  time  for  the  purpose  of  further  considering  the  laattcr 
of  a  partnership,  telling  the  plaintiff  that  he  knew  where 
they  could  buy  horses  that  would  make  them  money.  On  the 
14th  of  May,  the  Plaintiff  went  to  South  Omaha,  where  he 
met  the  defendant,  and  they  again  talked  of  a  partnership. 
The  defendant  then  told  the  plaintiff  that  there  were  several 
bands  of  horses  in  the  Laramie  Plains  district  that  could  be 
bought,  and  particularly  spoke  of  a  band  of  about  3,000 
horses  called  the  Smith  &  Moore  horses.  ^This  band  of  horses 
had  been  owned  by  a  partnership  composed  of  J.  A.  Smith 
and  Alexander  Moore.  Alexander  Moore  had  recently  died, 
and  the  horses  were  to  be  sold  by  the  surviving  partner,  J.  A. 
Smith.  There  is  evidence  tending  to  show  that  in  the  con- 
versation at  this  time  the  defendant  showed  the  plaintiff  let- 
ters that  he  had  received  from  Sam  Moore,  who  was  a  son 
and  heir  of  the  deceased,  Alexander  Moore,  in  reference  to 
these  horses.  It  was  finally  agreed  between  plaintiff  and 
defendant  that  tHey  would  go  together  to  Wyoming  for  the 
purpose  of  looking  at  these  horses  and  buying  them,  if  they 
could  be  bought  right.  Following  out  this  arrangement,  they 
went  to  Wheatland,  Wyo.,  for  the  purpose  of  buying  the 
Smith  &  Moore  horses,  arriving  there  on  the  19th  of  May. 
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Sam  Moore  lived  in  Wheatland,  and  they  at  once  arranged 
with  him  to  go  with  them  to  the  Smith  &  Moore  ranch  at 
Toltec  to  meet  J.  A.  Smith,  look  at  the  horses,  and  see  if 
they  could  buy  them ;  Olson  hiring  a  livery  team  for  the  trip 
and  paying  therefor.  The  ranch  was  some  eighty  miles  from 
Wheatland,  as  we  understand  the  record,  and  after  these 
parties  had  got  about  half  way  there  they  learned  that  J.  A. 
Smith  had  already  sold  the  horses  to  one  Oallup,  of  South 
Omaha,  and  they  then  immediately  went  back  to  Wheatland. 
Sam  Moore,  who,  as  one  of  the  heirs  of  Alexander  Moore, 
had  an  interest  in  the  horses,  was  dissatisfied  with  the  sale 
to  Oallup,  and  there  is.evidence  tending  to  show  that  he  asked 
Michener  and  Olson  if  they  would  give  more  for  the  horses, 
and  they  told  him  they  would  pay  $40  a  head  for  them,  if 
that  price  was  necessary  to  get  them. 

On  the  same  day  a  contract  was  made  by  Michener  & 
Olson,  as  a  partnership,  to  buy  horses  owned  by  Sam  Moore 
alone,  and  Olson  testified  that  he  told  Michener  that  he 
would  become  a  partner  in  the  contract  with  Sam  Moore,  on 
condition  that  all  horses  that  were  bought  in  the  Laramie 
Plains  district  were  to  be  bought  in  partnership,  and  that 
such  agreement  was  then  definitely  made.  After  the  pur- 
chase of  the  Sam  ]V{pore  horses,  it  was  agreed  that  all  three 
of  them  would  go  to  Cheyenne  and  see  Mr.  J.  A.  Smith,  and, 
if  possible,  get  him  to  cancel  the  Gallup  contract  for  the 
Smith  &  Moore  horses.  They  went  to  Cheyenne,  saw  Mr.  Smith, 
and  Olson  offered  him  $40  a  head  for  the  horses,  as  he  testifies, 
acting  upon  Michener 's  suggestion.  Smith  told  him  that 
the  horses  were  sold ;  ''that  it  was  too  bad,  but  he  couldn't  do 
anything  for  him."  This  offer  was  made  on  behalf  of 
Michener  &  Olson.  Sam  Moore  at  that  time  told  Smith  that 
he  was  not  satisfied  with  the  sale  that  had  been  made  to  Gal- 
lup, and  that  he  would  not  stand  for  a  sale  of  the  horses  at 
$35  a  head,  which  was  the  price  that  Gallup  was  to  pay.  The 
principal  bands  of  horses  in  the  Laramie  Plains  district 
were  the  Smith  &  Moore  horses,  the  Sam  Moore  horses,  the 
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Frank  Amos  horses,  the  Bowles  &  Wright  horses,  and  the 
Qoaley  horses;  and  after  the  meeting  in  Cheyenne,  to  which 
we  have  referred,  Michener  &  Olson,  as  a  partnership,  en- 
tered into  contracts  for  and  bought  the  Amos,  the  Bowles  & 
Wright,  and  the  Qualey  Ijiorses.  The  Sam  Moore  horses  they 
had  already  bought,  and  Michener  also  subsequently  bought 
other  horses  for  the  partnership.  While  Michener  claims 
that  their  partnership  relations  ceased  about  the  15th  of  June, 
the  defendant's  subsequent  aets^  and  a  letter  written  by  him 
to  the  plaintiff  on  the  17th  of  June,  sustain  the  plaintiff's  con- 
tention that  the  relationship  still  continued.  We  shall  again 
refer  to  this  letter  later  on. 

Plaintiff  and  defendant  met  in  South  Omaha  on  the 
15th  of  June,  and  under  an  agreement  then  made  Olson  went 
back  to  Wyoming,  where  he  completed  the  purchase  of  the 
Qualey  horses  for  the  partnership  on  the  18th  of  June. 
Michener  went  to  Cheyenne  for  a  conference  with  J.  A.  Smith 
and  Sam  Moore  relative  to  the  purchase  of  the  Smith  &  Moore, 
horses,  and  on  the  17.th  of  June  he  wrote  the  plaintiff  from 
Cheyenne  as  follows:  **Will  go  to  Omaha  to-night  or  to-mor- 
row with  Smith  and  Sam  to  try  and  get  the  horses,  but  keep 
this  to  yourself.  Think  they  can  get  them  back.  Have  you 
bought  anything  yett  Did  you  get  the  ^Qualey  horses  f  Let 
me  know  at  Omaha  what  you  have  done.  Sam  is  sober  and 
fine,  and  is  all  business  now.  It  makes  things  quite  differ- 
ent. Keep  me  posted  what  you  buy,  so  I  can  arrange 
accordingly."  Michener,  Smith,  and  Moore  came  together 
to  South  Omaha,  as  it  was  stated  in  Michener 's  letter  they 
would,  and  there  Smith  made  arrangements  with  Oallup  to 
cancel  his  contract  with  him  for  the  sale  of  the  Smith  &  Moore 
horses  to  him,  and  paid  Oallup  $10,000  for  such  cancellation ; 
the  money  being  advanced  by  John  S.  Cooper.  As  soon  as 
this  was  done,  on  the  24th  of  June,  Smith  made  a  contract 
with  Michener  to  sell  the  horses  to  him  at  $40  per  head, 
the  $10,000  advanced  by  Cooper  for  Oallup  to  be  the  first 
payment  thereon.     All  of  the  horses  were  to  be  delivered 
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before  the  15th  of  November,  1908.  Later  in  the  same  day, 
and  without  the  knowledge  of  J.  A.  Smith,  a  written  agree- 
ment was  made  by  Michener  and  Sam  Moore,  by  which  Moore 
was  to  have  one-half  interest  in  the  profits  of  the  deal.  At 
this  time  Olson  was  in  Wyoming,  looking  for  horses  to  buy  for 
the  firm  of  Michener  &  Olson,  and  he  did  not  learn  of  the 
purchase  by  Michener,  of  the  Smith  &  Moore  horses  until  he 
was  told  thereof  by  the  foreman  of  the  Smith  &  Moore  ranch. 
Olson  did  not  see  Michener  until  he  met  him  in  South  Omaha, 
shortly  after,  and  Michener  at  first  denied  having  bought  the 
Smith  &  Moore  horses.  He  afterwards  admitted  that  he  had 
bought  them,  and  said  that  he  had  to  take  Sam  Moore  in  on 
the  deal  in  order  to  get  it  through.  Olson  made  objections  to 
sharing  the  profits  of  the  transaction  with  Moore,  whereupon 
Michener  assured  him  that  they  could  buy  Moore  out  for  a 
small  sum.  Under  the  contract,  the  first  delivery  of  the 
Smith  &  Moore  horses  was  to  be  made  on  the  2d  of  August, 
1907,  at  Medicine  Bow,  Wyo.  This  first  shipment  was  made, 
and  the  horses  were  sold  at  South  Omaha,  through  Cooper's 
house.  Olson  did  not  know  until  after  this  sale  that  Michener 
did  not  intend  to  share  the  profits  with  him,  and  when  he 
learned  the  true  situation  he  consulted  an  attorney,  and  was 
by  him  advised  to  take  no  action  at  once,  but  to  watch  the  sales, 
and  keep  track  of  the  proceeds,  and  thereafter  bring  an  action 
for  an  accounting,  all  of  which  Olson  did.  The  profits  derived 
from  the  sale  of  the  Smith  &  Moore  horses  were  over  $28,000. 
While  the  defendant  denies  many  of  the  more  important 
facts  recited  above,  and  produces  some  evidence  tending  to 
sustain  his  denials  and  his  version  of  some  of  the  transactions, 
we  think  such  facts  are  well  established  by  the  record,  when 
the  relations  of  the  parties  and  their  several  transactions  im- 
mediately preceding  the  purchase  of  the  Smith  &  Moore 
horses  are  given  their  proper  weight.  The  most  serious  mat- 
ters, tending  to  throw  suspicion  on  the  correctness  of  the 
plaintiff's  claim,  are  his  attempt  to  buy  off  Sam  Moore,  and 
his  failure  to  assert  his  claimed  right  as  the  horses  were  being 
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sold  during  the  seasons  of  1907  and  1908.  But  as  to  both 
of  these  matters  there  is  a  fair  explanation.  If  plaintiff  is 
correct  in  his  statement  that  Michener  assured  him  that  Moore 
had  to  be  taken  into  the  deal  to  secure  the  horses,  and  sug- 
gested to  him  that  Moore  could  be  bought  off  for  a  small  sum, 
it  explains  his  action  along  that  line,  because  he  might  well 
deem  it  wiser  to  surrender  a  small  part  of  the  profits  from  the 
horses  rather  than  a  greater  sum.  He  says  that  Michener 
told  him  that  Moore  could  be  bought  off  for  $500  or  $1,000, 
and  that  would  evidently  have  been  a  wise  buy.  As  to  the 
other  point,  plaintiff  consulted  a  reputable  attorney  and  acted 
upon  his  advice,  and  if  he  did  so  honestly,  and  in  the  belief 
that  it  pointed  out  the  wisest  course,  the  circumstance  is  en- 
titled to  but  little,  if  any,  weight  against  his  present  claim. 
We  have  given  the  record  careful  consideration,  in  the  light 
of  able  and  full  oral  argument  on  both  sides,  and  we  are 
united  in  the  conclusion  that  the  plaintiff  has  established  a 
partnership  in  the  Smith  &  Moore  horses,  and  that  he  is  en- 
titled to  recover  herein.  The  trial  court  gave  him  a  judg- 
ment for  one-fourth  of  the  profits  arising  therefrom,  with 
interest,  and  such  judgment  is  Affirmed. 


Chiesa  &  Company  and  Peter  Chiesa,  Appellees,  v.  The  Crrr 

OF  Des  Moines,  Appellant. 


Maniclpal  coxporatioiiB:      change  of  street  oradb:      recovbry  of 

1  DAMAGES.  The  right  to  recover  damages  for  injury  to  property 
bj  reason  of  the  alteration  of  the  grade  of  a  city  street  depends 
entirely  upon  statutory  authority. 

Statutes:     liberal  construction.     The  rule  that  statutes  in  deroga- 

2  tion  of  the  eommon  law  shall  be  strictly  construed  does  not  obtain 
in  this  state,  as  it  is  expressly  provided  therein  that  all  proceed- 
ings thereunder  shall  be  given  a  liberal  construction  to  promote 
their  objects  and  to  assist  partiea  in  obtaining  justice. 
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Mnnldpal  coiporatioiui:  chanoi  6t  stbskt  orads:  riobt  of  tcnaht 
3  TO  DAMAGES.  Under  the  provisions  of  the  Code  requiring  a  eitj 
to  pay  the  owner  of  abutting  property  any  damages  suffered  by 
reason  of  a  change  in  the  grade  of  a  street,  a  tenant  for  life  or 
for  a  term  of  years  may  recover  injury  to  leased  property  caused 
by  such  change;  the  word  owner  as  used  in  the  statute,  when 
liberally  construed,  being  broad  enough  to  include  a  tenant  for 
years. 

.  Appeal  from  Polk  District  Court. — Hon.  Hugh  Bbennan, 

Judge. 

Saturday,  December  14,  1912. 

AcnoN  at  law  to  recover  damages  aUeged  to  have  been 
sustained  by  the  plaintiffs  because  of  a  change  made  by  the 
city  in  the  street  grade  fronting  a  certain  lot  and  building 
occupied  by  the  plaintiffs  as  tenants  for  years  of  the  fee  owner. 
There  was  a  verdict  and  judgment  for  plaintiffs,  and  defendant 
appeals. — Affirmed. 

R.  0.  Brenrum,  H.  W.  Byers,  and  E.  C.  Carlson,  for 
appellant. 

Miller  &  Wallingford,  and  0.  H.  MiUer,  for  appellees. 

Weaver,  J. — The  property  in  question  abuts  upon  East 
Locust  street,  one  of  the  principal  streets  of  Des  Moines,  and 
near  the  east  end  of  the  bridge  which  carries  said  street  over 
the  Des  Moines  river.  As  originally  established,  the  grade 
sloped  downward  somewhat  rapidly  from  the  Inddge  eastward 
to  a  point  near  the  property  in  question,  whence  it  followed  an 
ascending  slope  for  a  distance  of  several  blocks.  Adjacent  to 
this  grade  the  lot  in  question  had  been  improved  bv  the  erec- 
tion of  a  building.  The  plaintiff  acquired  the  possession  and 
use  of  the  lot,  as  thus  improved,  in  April,  1907,  under  lease 
from  thj^  owner  for  a  term  of  five  years.  In  the  year  1909 
a  change  in  the  grade  of  East  Locust  street  was  ordered  by 
the  cily,  raising  the  same  about  six  feet  in  front  of  this  lot. 
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The  work  of  conforming  the  street  to  the  new  grade  has  been 
done,  and  plaintiff  sues  to  recover  damages  for  the  conse- 
quential injuries  to  his  leasehold  interest.  There  was  trial  to 
a  jury  and  verdict  found  for  plaintiff  for  $506. 

The  argument  in  support  of  the  appeal  presents  the  single 
question  whether  a  tenant  under  a  lease  for  a  term  of  years 
is  entitled  to  maintain  an  action  of  this  nature.  The  argu- 
ment by  which  the  appellant  negatives  the  proposition  may 
be  briefly  stated  as  follows :  The  right  to  recover  damages  for 
injuries  resulting  to  abutting  property  by  reason  of  a  change 
of  grade  was  unknown  to  the  common  law,  and  now  exists 
only  where  it  is  expressly  provided  for  by  statute.  Our 
statute  creates  such  right  but  limits  it  to  the  ''owner"  of  the 
property  so  affected.  A  tenant  under  lease  from  the  holder 
of  thie  legal  title  is  not  an  ''owner**  of  the  property,  and, 
although  his  leasehold  interest  may  suffer  injury,  the  law 
gives  him  no  remedy.  To  the  soundness  of  this  reasoning  we 
now  give  consideration. 

That  the  right  to  recover  damages  occasioned  by  the  act 

of  the  public  authorities  in  altering  the  grade  of  a  city  street 

exists  only  by  reason  of  some  statute  providing  therefor  may 

1    Municipal         ^  admitted  for  the  purposes  of  this  case.    In 

SSdrS^o?"' '    a  very  early  case   {Creal  v.  Keokuk,  4  G. 

?lSyerr*ot'     Greene  [Iowa]  47)  the  court,  feeling  bound 

dama^ies.  ^^    what    it    believed    was    the    weight    of 

authority,  expressed  its  reluctant  assent  to  that  view.  That 
precedent  has  since  been  cited  with  approval.  Cotes  v,  Daven- 
port,  9  Iowa,  227 ;  Bussell  v.  Burlington,  30  Iowa,  267 ;  Farmer 
V,  Cedar  Rapids,  116  Iowa,  324. 

The  statute  under  which  plaintiff  asserts  his  alleged  right 
of  iftcovery  reads  as  follows:  "When  any  city  or  town  shall 
have  established  the  grade  of  any  street  or  alley,  and  any 

person  shall  have  made  improvements  on  the 

**  uSeraTcon-        Same,  or  lots  abutting  thereon,  according  to 

8  nic  OD.  ^j^^  established  grade  thereof,  and  such  grade 

shall  thereafter  be  altered  in  such  a  manner  as  to  damage. 
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injure  or  diminish  the  value  of  such  property  so  improved, 
said  city  or  town  shall  pay  to  the  owner  of  such  property  the 
amount  of  such  damage  or  injury."  Code,  section  785.  It  is 
manifest  from  the  foregoing  that  the  decision  of  the  question 
thus  presented  turns  entirely  upon  the  word  ** owner,"  as  used 
in  the  statute,  and  whether  it  may  properly  be  construed  to 
include  tenant  as  well  as  holder  of  the  title. 

The  appellant  starts  out  with  the  proposition  that  the 
statute,  being  in  derogation  of  common  law,  must  be  given  a 
strict  construction.  That  this  rule  prevails  in  many  juris- 
dictions is  quite  true.  It  has,  however,  a  much  less  restrictive 
effect  in  our  procedure  because  of  our  statutory  rule  of  con- 
struction providing  that  ''the  rule  of  the  common  law  that 
statutes  in  derogation  thereof  are  to  be  strictly  construed  had 
no  application  to  this  Code.  Its  provisions  and  all  proceed- 
ings under  it  shall  be  liberally  construed  with  a  view  to  pro- 
mote its  objects  and  assist  the  parties  in  obtaining  justice." 
Code,  section  3446.  The  old  rule  has  at  times  been  quoted 
by  our  courts  with  apparent  forgetfulness  of  this  wholesome 
provision,  but  a  statute  so  clearly  in  accord  with  essential 
justice  and  fairness  ought  not  to  be  ignored  or  allowed  to  fall 
into  disuse. 

The  word  "owner"  is  of  frequent  use  in  our  statutes  per- 
taining to  property  and  property  rights,  and,  like  most  words, 
its  significance  is  subject  to  some  degree  of  variance,  dependent 
3    mdnicipal        iipon  its  context  and  the  subject-matter  to 
change^of^^^  *    which  it  is  applied.    In  common  speech  it  is 
riKht^of^tMant   doubtless  most  often  used  to  designate  the  per- 
amages.       ^^^  .^  whom  the  legal  or  equitable  title  rests, 
as  distinguished  from  a  mere  occupant  or  tenant.    As  used  in 
law,  it  is  very  often  given  a  wider  and  more  comprehensive 
meaning.    In  its  strictest  sense,  the  owner  of  land  is  he  who 
had  the  sole  right  of  dominion,  use,  enjoyment,  and  disposi- 
tion.   It  may  happen,  however,  and  does  happen  every  day, 
that  with  respect  to  a  given  item  of  real  property  the  various 
elements  or  estates  which  together  make  up  what  we  may  call 
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absolute  ownership  are  vested  in  different  persons.  One  may 
hold  the  legal  title,  another  the  equitable  title,  another  a 
tenancy  for  life,  and  another  a  term  of  years.  Each  owns  a 
property  right  in  the  land,  and  each  is,  for  many  purposes, 
the  actual  owner  thereof. .  The  statutes  of  the  state  expressly 
note  the  existence  of  different  estates  in  the  same  land,  and 
inferentially  recognize  the  several  holders  of  such  distinct 
estates  as  owners.  It  is  provided  that  the  words  '"land," 
**real  estate,'*  and  **real  property"  shall  be  held  to  include 
lands,  tenements,  hereditaments,  and  all  rights  thereto  and 
interests  therein,  equitable  as  well  as  legal.  Code,  section  48 
(8).  And  the  word  ** property"  includes  **real  property." 
Code,  section  48  (10).  A  tenant  for  life  or  for  a  term  of 
years  of  a  city  lot  or  other  land  certainly  has  a  right  and 
interest  therein.  He  is  therefore  ah  owner  of  the  property  to 
the  extent  of  that  interest;  and  it  would  seem  to  follow  of 
necessity  that  the  statute  which  gives  the  right  to  recover  for 
damages  to  the  property  includes  damages  to  each  and  every 
estate  or  interest  therein,  legal  or  equitable.  In  pursuance 
of  that  conception  or  definition  of  property,  this  court  has 
held  the  word  ** owner"  to  include  the  wife  of  a  husband  who 
holds  title  to  a  family  homestead.  Adams  v,  Beale,  19  Iowa, 
68.  The  court  there  says  that  any  right  which,  in  law  or 
equity,  amounts  to  an  ownership  in  land,  any  right  of  entry 
upon  it,  to  its  possession  or  enjoyment,  or  any  part  of  it  which 
may  be  deemed  an  estate,  makes  the  person  an  owner,  as  far 
as  it  is  necessary  to  entitle  him  to  redeem  the  land  from  tax 
sale.  See,  also,  Cummings  v.  Wilson,  59  Iowa,  14;  Swan  v. 
Harvey,  117  Iowa,  58.  A  mortgagee  is  an  owner,  within  the 
statute  providing  for  the  condemnation  of  land  for  public  pur- 
poses. Severin  v.  Cole,  38  Iowa,  463.  The  word  ** owner," 
as  used  in  the  mechanic's  lien  statute,  has  been  held  to  include 
''any  person  who  has  an  estate  or  interest  in  the  land." 
Monroe  v.  West,  12  Iowa,  119.  As  supporting  this  view,  see 
Oitchell  V.  Kreidler,  84  Mo.  476;  Benjamin  v.  Wilson,  34 
Minn.  517  (26  N.  W.  725) ;  Oerrard  v.  Railroad  Co.,  14  Neb. 
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270  (15  N.  W.  231) ;  Use  v.  Sutherland,  38  Mich.  171 ;  Mixan 
V.  atatUey,  100  Oa.  377  (28  S.  E.  440) ;  Higgins  v.  San  Diego, 
131  Cal.  308  (63  Pac.  470) ;  Telephone  Co.  v.  Marsh,  96  App. 
Div.  122  (89  N.  Y.  Supp.  79) ;  Parker  v.  Railroad  Co.,  79 
Minn.  373  (82  N.  W.  673) ;  Smith  Co.  v.  Lahore,  37  Kan.  480 
(15  Pac.  577) .  In  Schott  v.  Harvey,  105  Pa.  228  (51  Am.  Rep. 
201),  this  language  is  used:  ''A  tenant  for  years,  a  tenant 
for  life,  and  a  remainderman  in  fee  is  each  an  owner." 
Indeed,  it  seems  to  be  thoroughly  established  that  the  term 
^' owner"  will  be  held  to  include  the  owners  of  any  distinct 
interest  or  estate  in  the  land  less  than  a  fee,  whenever  the 
connection  in  which  it  is  used,  or  the  apparent  purpose  of  the 
statute,  is  such  as  to  call  for  the  broader  construction.  If 
we  look  to  the  reasonableness  and  justice  of  the  case,  there  is 
no  good  ground  upon  which  the  owner  of  the  fee  ought  to  be 
given  the  right  to  recover  which  does  not  apply  with  at  least 
equal  force  to  the  tenant,  who  suffers  injury  by  the  same  wrong. 
As  we  have  already  noted,  this  court,  in  the  pioneer  case  of 
Creal  v.  Keokuk,  supra,  expressed  its  regret  at  the  absence 
of  a  statute  holding  the  city  to  liability  for  injury  in  such 
cases.  Thereafter,  and  apparently  to  remedy  this  defect  in 
the  law,  the  statute  under  consideration  was  passed.  If  it  is 
to  be  given  the  construction  for  which  the  city  contends,  and 
its  benefits  restricted  to  owners  of  the  fee  only,  it  furnishes 
but  a  very  partial  and  imperfect  remedy  for  hardships  which 
the  individual  citizen  ought  not  to  be  compelled  to  bear  alone. 
The  tenant,  even  more  than  his  landlord,  is  often  exposed  to 
irremediable  injury  from  improvements  of  this  nature.  The 
improvement  may  be  such  as  to  destroy  in  a  large  measure  the 
value  of  the  use  for  which  the  tenant  leased  the  premises, 
while  the  actual  market  value  of  the  fee  has  been  enhanced 
rather  than  decreased.  While  the  city  is  not  here  prosecuting 
a  condemnation  proceeding,  the  effect  of  it  upon  the  plaintiff's 
rights  partakes  very  much  of  the  same  nature.  True  there 
is  not  ph3rsical  invasion  or  taking  of  the  property,  but  there 
is  an  interference  with  its  use  and  a  taking  away  of  its  value 
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to  promote  th&  interest  of  the  public  at  large,  and  the  statute 
which  provides  for  compensation  for  injuries  so  inflicted  ought 
not  to  be  given  a  construction  which  denies  relief  to  persons 
whose  rights  have  thus  been  invaded,  unless  the  language  of 
the  act  clearly  requires  it.  No  injustice  is  done  by  requiring 
the  municipality,  as  a  whole,  to  pay  for  the  injury  it  inflicts 
in  carrying  on  improvements  for  the  general  public  good. 
The  statute  as  it  stands  is  capable  of  a  construction  which 
prevents  injustice,  and  we  think  it  the  duty  of  the  courts  to 
so  interpret  it.  The  trial  court  did  not  err  in  holding  plaintiff 
entitled  to  maintain  the  action. 

Question  has  been  raised  by  the  appellee  whether,  under 
the  record  as  presented,  the  city  has  any  standing  in  this  court 
to  raise  the  principal  question  argued  by  counsel,  because 
of  failure  to  make  such  point  in  the  court  below,  except  by 
amendment  to  motion  for  new  trial.  As  we  are  disposed  to 
hold  against  appellant  upon  the  merits  of  the  appeal,  we  do 
not  undertake  to  pass  upon  this  question  of  practice. 

The  judgment  below  is  therefore  Affirmed. 


First  National  Bank  op  Tftonka  v.  J.  Casey  and  L.  Halt 

voRSON,  Appellants.  ^^  ,^^  ^^^ 

Appeal  by  infant:     jurisdiction:     dismissal.     Although  an  appeal 

1  taken  by  a  minor  himself  rather  than  through  his  guardian  is 
irregular,  still  the  court  will  acquire  jurisdiction  thereby,  and  the 
appeal  should  not  be  dismissed  for  that  reason. 

Appeal:    parties:    dismissal.    A  member  of  a  co-partnership  against 

2  whom  judgment  was  entered  on  default  need  not  be  made  a  party 
to  an  appeal  by  the  other,  as  a  reversal  of  the  judgment  could 
not  affect  him  prejudicially;  and  failure  to  serve  the  co-partner 
with  notice  was  not  ground  for  dismissal  of  the  appeal. 

Infants:     contract£>:    disaffirmance:    evidence.    A  minor  is  bound 

3  by  his  contracts  regardless  of  whether  he  is  under  guardianship, 
unless  he  disaffirms  within  a  reasonable  time  and  returns  the  prop- 
erty received  which  is  stiU  in  his  possession,  except  in  cases  where 
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the  contract  was  obtained  ^y  misrepresentation  of  bis  age,  or 
from  having  engaged  in  business  as  an  adult  and  the  other  party 
had  good  reason  to  believe  him  capable  of  contracting.  In  the 
instant  case  the  question  of  whether  plaintiff  had  good  reason  to 
believe  the  minor  capable  of  contracting  was  for  the  jury. 

Same:     evidence  of  minority.    The  appearance  of  a  minor  as  a  wit- 
4    ness  in  an  action  to  which  he  was  a  party,  was  a  matter  to  be  con- 
sidered in  determining  whether  from  having  engaged  in  business 
on  his  own  account  the  other  party  to  the  contract  had  good  rea- 
son to  believe  him  a  minor. 

Appeal  from  Kossuth  District  Court, — Hon.  A.  D.  Bailil:, 

Judge. 


Saturday,  Decembek  14,  1912. 

Action  on  promissory  notes  resulted  in  verdict  being 
directed  against  defendant  Halvorson  and  judgment  entered 
thereon.    He  appeals.    Reversed, 

Oliver  Gordon  and  Quarton  d)  Hastings,  for  appellant. 

E.  A,  i&  W.  H,  Morling  and  E.  V.  Swetting,  for  appellee. 

Ladd,  J. — One  John  Casey  and  Carl  Halvorson  formed  a 
partnership,  which  operated  a  meat  market  in  Titonka  in 
September,  1909.  After  a  short  time  Halvorson  sold  his  in- 
terest in  the  business  to  his  brother,  L.  Halvorson,  who  be- 
came a  partner  of  Casey  in  the  business.  About  August  1, 
1910,  the  latter  sold  out  to  the  defendant,  who  conducted  the 
business  in  his  own  name  until  October  3d  following,  when 
the  building  containing  the  market  was  burned  down.  The 
partnership  composed  of  Casey  and  defendant  was  indebted 
to  the  plaintiff  on  notes  executed  to  cover  moneys  used  in 
carrying  on  the  business,  and  this  action  was  brought  to  re- 
cover the  amount  due  thereon.  Judgment  by  default  was 
entered  against  Casey.     Halvorson  suggested  his  minority. 
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and  that  his  mother,  Enuna  Halvorson,  had  been  appointed 
his  guardian  August  28,  1900,  and  prayed  that  she  be  per- 
mitted to  defend.  Thereupon  the  guardian  filed  an  answer 
putting  in  issue  the  allegations  of  the  petition  with  respect  to 
the  indebtedness,  and  alleging  that  the  defendant  would  not 
attain  his  majority,  until  December  19,  1911,  and  praying 
that  he  go  hence  with  his  costs.  The  plaintiff  in  its  reply 
alleged  that  the  moneys  were  actually  advanced  to  defendant 
for  which  the  notes  were  executed  while  he  was  engaged  as  an 
adult  in  operating  a  meat  market  at  Titonka  in  partnership 
with  Casey. 

I.    Notice  of  appeal  served  October  25,  1911,  recited  that 

the  defendant  L.  Halvorson  appealed,  and  was  signed  by 

counsel  for  appellant  as  ''attorneys  for  defendant."     One 

1    Appeal  by         ^^  ^^^  grounds  of  the  motion  to  dismiss  is  that 

i»aiction :  ^"''     ^^®  appeal  should  have  been  prosecuted  by 

dismiBsai.  ^j^g  guardian,  instead  of  defendant.     Section 

3480  of  the  Code  requires  an  action  by  a  minor  to  be  brought 
by  his  guardian,  or,  if  he  has  none,  then  by  his  next  friend, 
and  section  3482  that  the  defense  of  a  minor  must  be  by  his 
regular  guardian  or  one  appointed  to  defend.  But  the  court 
is  not  without  jurisdiction  in  an  action  brought  by  a  minor  in 
his  own  name,  even  though  the  judgment  may  have  been 
erroneous.  Parkins  v,  Alexander,  105  Iowa,  75.  Nor  is  the 
defense  by  guardian  essential  to  the  jurisdiction  of  the  court, 
though  a  judgment  against  an  infant  in  the  absence  of 
guardian,  regular  or  ad  litem,  is  erroneous.  In  re  Estate  of 
Strange,  131  Iowa,  583;  Wise  v.  ScMoesser,  111  Iowa,  16; 
Rice  V.  Bolton,  126  Iowa,  654 ;  Harris  v.  Bigley,  136  Iowa,  307. 
The  infant  is  the  real  party  in  interest,  and,  though  suit 
should  be  brought  or  defended  as  prescribed  in  the  statutes 
cited,  the  omission  so  to  do  is  an  irregularity  rendering  the 
judgment  erroneous  but  not  void  and  subject  to  correction  by 
procedure  defined  in  the  Code.  At  the  common  law  an  in- 
fant was  required  to  sue  and  defend  by  guardian.  Later,  by 
act  of  Parliament,  he  was  permitted  to  act  through  his  next 
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friend  also.  Williams  v.  Cleaveland,  76  Conn.  426  j[56  Atl. 
851.)  And,  though  he  might  prosecute  a  writ  of  error  by 
his  next  friend,  yet  if  he  did  so  in  his  own  name,  and  there 
was  a  joinder  in  error,  his  disability  was  waived.  McClay  v. 
Norm,  9,  111.  370.  In  Ramsey  v.  Keith  (Ky.)  77  S.  W.  693, 
an  appeal  was  prosecuted  by  an  infant,  and  the  court  denied  a 
petition  to  dismiss  on  the  ground  that  appellee  by  previously 
submitting  a  motion  to  affirm  as  a  delay  case  had  waived  the 
objection  that  appellant  was  without  capacity  to  sue.  That 
the  appeal  was  taken  by  the  minor,  acting  for  himself,  in- 
stead of  through  the  guardian,  undoubtedly  was  irregular, 
but  the  court  acquired  jurisdiction  thereby.  Of  course,  he 
subsequently  might  have  disaffirmed  what  he  had  done,  but, 
instead,  upon  the  filing  of  the  motion  to  dismiss,  which  was 
long  after  he  had  attained  his  majority,  he  resisted  the  same, 
and  thereby  confirmed  his  action  in  taking  the  appeal.  For 
these  reasons,  this  ground  for  dismissal  of  the  appeal  should 
be  denied. 

The  other  ground  of  the  motion  to  dismiss  is  that 
notice  of  appeal  was  not  served  on  Casey.  He  was  a  coparty, 
and  must  have  been  served  with  such  notice,  unless  it  can  be 

said  that  a  reversal  of  the  judgment  will  not 
^*  partie8:*di9-      prejudicially  affect  him.    Section  4111,  Code; 

Clayton  v.  Sievertson,  115  Iowa,  687.  Re- 
gardless of  the  issue  as  to  Halvorson,  Casey  was  liable  as 
partner,  and  judgment  was  entered  against  him  by  default. 
This  would  not  be  affected  by  any  ruling  in  the  case  against 
Halvorson,  and  the  only  contingency  in  which  prejudice  might 
result  from  passing  on  the  errors  assigned  in  this  case  would 
be  in  the  settlement  of  the  affairs  between  Casey  and  Halvor- 
son. But  the  judgment  finally  entered  in  this  suit  of  plain- 
tiff against  Halvorson  would  not  constitute  an  adjudication 
in  any  action  between  Casey  and  Halvorson  for  the  adjust- 
ment of  their  partnership  affairs.  Possibly  such  judgment 
might  be  valuable  as  evidence  in  an  action  between  Casey  and 
Halvorson  as  tending  to  establish  Halvorson 's  obligation  as 
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a  member  of  the  partnership;  but,  should  the  judgment  in 
this  suit  finally  be  in  Halvorson's  favor,  this  would  not  be 
conclusive  as  between  Casey  and  Halvorson.  In  the  settle- 
ment of  their  relative  obligations  growing  out  of  the  partner- 
ship, the  most  that  can  be  said,  then,  is  that  the  ruling  in 
this  case  might  incidentally  affect  evidence  to  be  used  in  pos- 
sible litigation  between  Casey  and  Halvorson,  but,  as  it  would 
not  be  conclusive  therein,  it  cannot  be  said  to  prejudicially 
affect  the  rights  of  Casey.  In  other  words,  if  as  a  result  of  the 
ruling  on  this  appeal  judgment  should  be  finally  entered  in 
favor  of  Halvorson,  such  judgment  would  not  constitute  an 
adjudication  as  to  the  relative  obligations  of  Casey  and  HaU 
vorson  in  the  adjustment  of  their  partnership  affairs.  This 
case  is  readily  distinguishable  from  Fisher  v.  Chaffee,  96 
Iowa,  15,  where  a  judgment  had  been  obtained  against  a 
principal  and  two  sureties,  and  it  was  held  that  in  an  appeal 
by  one  surety  notice  thereof  must  be  served  on  the  other  in 
order  to  confer  jurisdiction.  It  follows  that  neither  of  the 
grounds  of  the  motion  to  dismiss  the  appeal  is  sufficient,  and 
it  is  therefore  overruled. 

II.  Appellant  contends  that  there  was  error  in  directing 
a  verdict  for  plaintiff  for  that  during  the  transactions  in 
controversy  defendant  was  under  guardianship,  and  whether 
,    -  plaintiff  had  good  cause  to  believe  defendant 

o«     INFANTS  !  COO' 

flrmRnce?*?vi-    ^^  adult  did  not  conclusively  appear.    In  this 
dence.  g^^^^  ^  minor  is  bound  by  his  contracts,  re- 

gardless of  whether  he  is  under  guardianship,  unless  he  dis- 
affirms within  a  reasonable  time '  after  having  attained  his 
majority,  and  restores  the  property  received  thereunder  and 
remaining  in  his  control  (section  3189,  Code),  but  ''no  con- 
tract can  be  thus  disaffirmed  in  cases  where,  on  account  of  the 
minor's  own  misrepresentations  as  to  his  majority,  or  from 
his  having  engaged  in  business  as  an  adult,  the  other  party 
had  good  reason  to  believe  him  capable  of  contracting."  Sec- 
tion 3190,  Code. 

The  defendant  was  engaged  in  operating  a  meat  market. 
Vol.  158  Ia.— 23 
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The  business  in  behalf  of  plaintiff  was  transacted  with  him 
through  its  cashier,  Armstrong.  Neither  he  nor  any  other 
officer  of  the  bank  knew  of  the  appointment  of  a  guardian  of 
defendant  in  a  neighboring  county,  and,  under  the  language 
of  the  statute,  constructive  notice  of  his  status  is  not  to  be 
imputed.  No  exception  is  contained  therein.  That  minors 
may  disaffirm  is  the  rule  to  which  there  are  two  exceptions: 
(1)  Where  he  has  misrepresented  his  age;  and  (2)  where  he 
has  engaged  in  business  as  an  adult.  But  in  either  event, 
from  such  misrepresentation  as  to  age,  or  being  so  engaged  in 
business,  the  other  contracting  party  must  have  had  good 
reason  to  believe  him  capable  of  contracting.  These  excep- 
tions are  not  limited  by  statute  to  minors  not  under  guardian- 
ship but  apply  to  all,  and  whether  there  was  ''good  reason  to 
believe"  the  minor  dealt  with  capable  of  contracting  neces- 
sarily must  depend  on  the  circumstances  of  each  particular 
case. 

Armstrong  testified  that  defendant  was  engaged  in  the 
buying  and  selling  incident  to  the  operation  of  a  meat  shop, 
that  an  account  was  kept  with  plaintiff,  numerous  deposits 
made  and  checks  issued  thereon  by  him  for  Casey  &  Halvor- 
son  or  for  himself  after  buying  Casey  out,  and  that  he  enter- 
tained no  suspicion  that  he  was  a  minor,  but  believed  him  to 
be  an  adult.  Wolfe  thought  his  appearance  that  of  an  adult, 
while  his  mother  testified  that  ''he  did  not  look  as  though 
he  was  twenty-one  years  old.'* 

The  defendant  was  a  witness  before  the  jury,  and,  of 
course,  was  subject  to  their  inspection.  He  was  still  a  minor, 
and  certainly  his  appearance  was  a  proper  matter  for  the  jury 

to  consider  in  determining  whether  Arm- 
*'  d«JJ5  of *minor-  Strong,  in  acting  for  the  bank,   had   good 

Itr 

reason  for  supposing  him  of  age.  Hermann 
V.  State,  73,  Wis.  248  (41  N.  W.  171,  9  Am.  St.  Rep.  789) ; 
Commonwealth  v,  Hollis,  170  Mass.  433  (49  N.  B.  632) ; 
Jones  V.  State,  32  Tex.  Cr.  R.  108,  (22  S.  W.  149) ;  1  Wig. 
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Evidence,  section  222,  and  note.  See  contra  Bird  v.  State, 
104  Ind.  384  (3  N.  E.  827),  but,  saying  that  were  the  ques- 
tion not  foreclosed  by  prior  decisions,  some  members  of  the 
court  would  be  of  the  view  here  expressed.  In  State  v.  Rob- 
inson,  32  Or.  43  (48  Pac.  857),  the  court  held  that  not  allow- 
ing a  witness  to  testify  from  the  appearance  of  a  person  to 
her  age  was  not  error,  where  such  person  was  present  at  the 
trial,  as  this  would  furnish  no  substantial  aid  to  the  jury. 
Though  an  ordinary  witness,  after  fully  describing  a  person, 
may  express  his  opinion  as  to  his  age  {State  v.  Bernstein,  99 
Iowa,  5),  this  would  be  of  little  or  no  value  where  the  witness 
is  before  the  jury,  and  but  one  ground  seems  to  have  been 
suggested  for  denying  consideration  of  appearance  by  the 
jury  in  determining  age;  i.  e.,  that  such  appearance  may  not 
be  preserved  for  the  purposes  of  review.  This  court,  how- 
ever, is  committed  to  the  doctrine  that  this  is  not  a  valid 
objection,  for  experiments,  not  exemplified  by  the  record,  are 
now  allowed  in  presence  of  the  jury,  and  injured  members  of 
the  body  are  exposed  to  their  view  in  damage  cases,  although 
there  is  no  way  of  accurately  reproducing  them  in  the  ab- 
stracts. Moreover,  in  State  v.  Smith,  54  Iowa,  104,  a  baby 
two  years  old  was  shown  to  the  jury  as  tending  to  establish 
resemblance.  The  appearance  of  a  minor  in  a  case  like  this  is 
especially  pertinent  to  the  inquiry  as  it  would  be  an  impor- 
tant circumstance  in  determining  whether  from  his  having 
engaged  in  business  as  an  adult  the  other  party  ot  the  con- 
tract had  good  cause  to  believe  him  such.  See  Better  v.  Mer- 
chant, 30  Iowa,  350 ;  Jacques  v.  Sax,  39  Iowa,  367.  We  are  of 
opinion  that  the  record  was  such  that  this  issue  should  have 
been  submitted  to  the  jury. 

III.  There  is  nothing  in  the  suggestions  that  defendant 
had  not  disaffirmed  nor  returned  the  moneys  or  property  re- 
ceived in  virtue  of  the  notes.  By  interposing  the  defense  he 
undertook  to  disaffirm,  and  his  testimony  that  he  had  none 
of  such  moneys  nor  properly  within  his  control  was  undis- 
puted. 
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Because  of  the  error  in  directing  a  verdict,  the  judg- 
ment is  Reversed. 


Florence  Layton,  Ouardian  of  Rockwell  Y.  Layton,  a  Minor, 
Appellant,  v.  Inter-State  Business  Men's  Accident 

Association,  Appellee. 

« 

Accident  insiiraiice:    permanent  insanity:    evidence.    In  this  action 

1  upon  an  accident  policy  of  insurance,  in  which  the  association  was 
exempted  from  liability  for  disability  or  death  resulting  from 
bodily  or  mental  infirmity,  the  evidence  is  reviewed  and  held  in- 
sufficient to  support  a  finding  that  at  the  time  the  insured  com- 
mitted suicide  he  was  actuated  by  a  temporary  insane  impulse, 
but  rather  that  his  insanity  was  of  a  permanent  character,  and 
therefore  an  infirmity. 

Same:     contracts:     construction:     suicide:     stipulation  against 

2  liability.  Where  an  accident  company  undertakes  to  insure  only 
against  specified  forms  of  accident,  its  contracts  will  be  construed 
most  strictly  against  it  and  it  will  be  held  to  the  strict  letter 
and  spirit  thereof;  but  a  stipulation  against  liability  for  suicide, 
whether  sane  or  insane,  is  competent  and  will  be  upheld. 

Same:     suicide:    pleading:     issue.    The  question  of  whether  insanity 

3  had  any  causative  connection  with  the  suicide  of  deceased  was 
not  in  issue  under  an  allegation  that  the  suicide  sprang  from 
insanity,  and  was  therefore  not  a  question  for  the  jury. 

Appeal  from  Linn  District  Court. — Hon.    Milo  P.    Smith, 

Judge. 

Wednesday,  January  15,  1913. 

Action  on  a  policy  of  accident  insurance.  The  insured 
died  by  suicide.  At  the  close  of  the  evidence  there  was  a 
directed  verdict  for  the  defendant.  Plaintiff  appeals. — 
Affirmed, 

C.  R,  Sutherland  and  J.  N.  Hughes,  for  appellant. 

Dunshee  &  Haines  and  Orimm  cfe  Trewin^  for  appellee. 
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Evans,  J. — The  policy  in  question  was  issued  to  George 
W.  Layton  on  March  29, 1910.  The  beneficiary  named  therein 
was  Brockwell  T.  Layton,  the  minor  child  of  the  insured.  The 
insured  took  his  own  life  on  May  25,  1910.  Plaintiff  is  the 
mother  of  the  beneficiary  minor  and  brings  action  as  his 
guardian.  The  policy  sued  upon  promised  indemnity  only 
for  **  bodily  injury  effected  solely  by  external  violent  and 
accidental  meana"  If  the  insured  intentionally  took  his 
own  life,  then  his  death  was  not  accidental  within  the  mean- 
ing of  the  policy.    The  appellant  does  not  contend  otherwise. 

The  contention  of  the  appellant  is  that  the  insured  was. 
insane  at  the  time  he  took  his  own  life,  and  that  ''said  act 
causing  death  sprang  from  an  insane  impulse  of  a  disordered 
,    ^  and  unsound  mind."    The  evidence  tending 

1.  Accident  in-  ° 

manent'^fn^Tn-    ^^  show  the  insanity  of  Layton  consisted  of 
ity:  evidence,     ^.j^^  history  of  his  married  life  which  began 

on  September  18,  1907.  He  was  forty  years  of  age  when 
married,  and  his  wife,  the  plaintiff  herein,  a  young  lady  of 
seventeen.  Layton  was  a  business  man  and  gave  no  special 
evidence  of  anything  abnormal  in  his  business  and  ordinary 
social  relations.  In  his  relations  with  his  wife,  however,  he 
disclosed  brutal  and  fiendish  characteristics.  This  began  im- 
mediately after  the  marriage  and  never  ceased  until  his  death. 
He  was  of  an  intense,  emotional  temperament,  alternately 
profuse  with  terms  of  endearment  and  savage  in  vituperation ; 
overbearing,  domineering,  suspicious,  jealous,  and  cruel.  He 
accused  and  cursed  and  threatened  and  beat  his  wife  repeat- 
edly, and  often  quickly  repented.  He  frequently  threatened 
to  kill  her  and  injured  her  seriously  at  various  times.  This 
history  is  set  out  in  the  record  in  large  volume,  and  we  need 
not  set  it  out  in  more  detail.  On  one  or  two  occasions  his 
wife  left  him  and  returned  again.  In  October,  1908,  the  child, 
Bcickwell,  was  bom.  About  the  1st  of  February,  1910,  the 
wife  left  him  again  and  brought  an  action  for  divorce  in 
the  city  of  Cedar  Rapids.  She  then  went  to  her  parents  in 
Missouri.    He  ascertained  her  whereabouts  and  followed  her 


358  Layton  v.  Accident  Ass'n.  [158  Iowa 

a  few  days  later  and  tried  to  induce  her  to  return,  but  with- 
out avail.  He  returned  to  Iowa  and  to  his  business.  May 
25, 1910,  he  again  appeared  at  the  home  of  the  wife's  parents, 
(where  she  was)  on  a  farm  near  Springfield,  Mo.,  and  again 
pleaded  with  his  wife  and  demanded  that  she  return.  The 
meeting  was  a  strenuous  one  in  many  ways.  The  final  ques- 
tion put  by  Lay  ton  was,  **  Don't  you  love  me  any  more?" 
She  answered,  ''I  cannot."  He  thereupon  suddenly  drew  a 
revolver  and  shot  her  twice  through  the  body.  He  then 
turned  the  revolver  upon  himself  and  took  his  own  life. 

The  plaintiff,  having  put  this  history  in  evidence,  pro- 
pounded to  two  expert  witnesses  a  hypothetical  question  in- 
cluding the  entire  history  and  obtained  from  each  one  an 
opinion  that  Lay  ton  was  of  ''unsound"  mind.  The  policy 
sued  on  contains  a  provision  for  nonliability  of  the  company 
for  disability  or  death  resulting  from  accidental  injury  '*if 
the  occasion  of  the  accident  be  bodily  or  mental  infirmity. *^ 
In  order  to  avoid  this  provision  of  the  policy,  it  is  the  con- 
tention of  plaintiff  that  the  insanity  of  Layton  was  temporary 
and  momentary  only,  and  that  it  lacked  the  quality  of  perma- 
nency or  continuity  which  is  said  to  inhere  in  the  meaning 
of  the  term  ''infirmity."  It  is  argued  that,  though  insanity 
is  ordinarily  a  mental  infirmity,  yet,  where  such  insanity  is 
only  a  sudden  insane  impulse  produced  momentarily  by  some 
overwhelming  cause,  and  where  it  passes  away  with  the  pass- 
ing of  the  cause,  it  is  not  an  "infirmity."  It  is  further 
argued  that  it  would  have  been  competent  for  a  jury  in  this 
case  to  have  found  that  Layton  was  insane  at  the  mere  mo- 
ment of  shooting,  and  yet  fail  to  find  that  he  had  been  insane 
before. 

Whether  the  distinction  urged  could  be  sustained  in  the 
light  of  any  supposed  evidence,  we  will  not  stop  to  consider. 
What  is  clear  to  us  is  that  the  evidence  in  this  record  will 
not  permit  the  distinction.  The  hypothetical  question  upon 
which  plaintiff  took  the  opinion  of  her  experts  included  Lay- 
ton's  entire  conduct  for  two  years  and  a  half.    To  this  ques^ 
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tion  the  expert  witnesses  gave  their  opinion  that  Layton  was 
of  ''unsound  mind."  In  explanation  of  such  opinion  they 
further  testified  that  his  mind  was  unsound  ''all  the  time." 
Mr.  Spangler  was  a  witness  on  this  question.  He  was  an 
attorney  who  had  been  employed  by  Layton  to  defend  the 
divorce  case,  and  he  consulted  with  him  frequently  from  Feb- 
ruary  to  April.  Plaintiff  proved  by  this  witness  that  Lay- 
ton's  mind  was  unsound  at  that  time.  The  same  is  true  of 
the  testimony  of  Mr.  Allen,  an  attorney  of  Springfield,  Mo., 
who  was  consulted  by  Layton  on  his  first  trip  to  Missouri  in 
February.  Layton  told  Allen  at  that  time  that  if  his  wife 
would  not  live  with  him  she  should  not  live  at  all.  This  wit- 
ness testified  that  he  was  mentally  unbalanced  at  that  time. 

It  was  subsequent  to  this  time  that  Layton  took  out  the 
policy  now  sued  on.  In  the  light  of  this  testimony  it  would 
have  been  very  insincere  for  the  plaintiff  to  ask  a  jury  to 
find  that  Layton  was  insane  at  the  moment  of  the  shooting 
and  not  before.  A  jury  would  not  be  justified  in  such  a 
finding.  It  is  clear,  then,  that  the  situation  presents  two 
horns  upon  one  of  which  the  plaintiff's  case  is  necessarily 
impaled. 

The  defendant  undertakes  to  insure  only  against  speci- 
fied forms  of  accident.  The  courts  are  disposed  to  construe 
its  policy  most  strictly  against  it  and  to  hold  it  to  the  letter 
o    a*w-.  ^«        and  spirit  thereof .    But  we  have  held  it  com- 

2 .   BAMB :   con-  '^ 

stfaSionTlrai-    Patent  to  Stipulate  against  liability  for  sui- 
«S'w?Mt"     «ide  whether  "sane  or  insane."  Scarth  v.  Be- 
*^'  curity  Mutual  Ins.  Co.,  75  Iowa,  346.    See  also, 

Bigelow  v.  Insurance  Co.,  93  U.  S.  284  (23  L.  Ed.  918)  j 
Sireeier  v.  Life  &  Accident  Soc,  65  Mich.  199  (31  N.  W. 
779,  8  Am.  St.  Rep.  882).  Judicial  ingenuity  should  not  be 
strained  to  avoid  such  provision.  To  recover  indemnity  for 
intentional  suicide  not  only  works  an  injustice,  but  it  operates 
as  an  incentive  to  suicide  and  to  the  fraudulent  procurement 
of  insurance  by  persons  contemplating  such  a  course. 

It  is  further  urged  by  appellant  that,  even  though  the 
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alleged  insanity  of  Layton  be  deemed  a  mental  infirmity 
within  the  meaning  of  the  policy,  yet  it  was  for  the  jury  to 

say  whether  it  had  any  causative  connection 
^'  pfeading":*^*^^  *   with  the  suicide.    It  is  sufficient  to  say  that 

""^  the  plaintiff 's  petition  expressly  alleged,  as 

we  have  above  quoted,  that  the  act  of  suicide  '"sprang"  from 
Layton 's  insanity. 

It  is  our  conclusion  that  upon  the  evidence  in  this  record 
a  verdict  for  the  plaintiff  could  not  be  sustained.  The  trial 
court  therefore  properly  directed  a  verdict  for  the  defendant, 
and  its  order  is  Affirmed. 


W.  A.  Theobald,  et  al.,  v.  Pat  Flynn,  et  al.,  and  Four  Other 

Cases. 

Intoxicating  liquors:    petition  of  consent:     signatures  in  certain 

1  cities.  In  cities  of  2,500  and  less  than  5,000  a  petition  of  con- 
sent to  the  sale  of  liquor  signed  by  eighty  per  cent  of  the  voters 
of  the  city,  or  by  a  majority  of  the  voters  of  the  city  and  township 
and  sixty-five  per  cent  of  the  voters  of  the  county  is  sufficient.  It 
is  not  necessary  to  have  sixty-five  per  cent  of  the  voters  of  the 
county  sign  the  petition  in  addition  to  eighty  per  cent  of  those  of 
such  cities. 

Appeal:     additional  abstract:     motion  to  strike.     Where  the  ap- 

2  pellant's  abstract  did  not  set  out  a  full  statement  of  the  agreed 
statement  of  facts  on  which  the  case  was  submitted,  appellees 
additional  abstract  containing  a  complete  copy  of  the  same,  will  not 
be  stricken,  although  the  entire  stipulation  may  not  have  been  re- 
quired to  make  the  correction. 

Appeal  from  Crawford  District  Court. — Hon.  F.  M.  Powers, 

'Judge. 

Frtoay,  January  17,  1913. 

Appellants,  W.  A.  Theobald,  Velie  Sowles,  and  J.  L. 
McLeod,  as  plaintiffs,  brought  five  injunction  suits  against 
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Pat  Flinn,  Catherine  Flinn,  and  Nora  Kinney,  as  defendants, 
in  one  case,  Martin  Saggau,  T.  C.  MeCarty,  John  Klinker, 
William  Keopke,  and  John  Saggau,  defendants  in  the  others, 
alleging  that  defendants  were  maintaining  nuisances  in  the 
sale  of  intoxicating  liquor  contrary  to  law.  The  cases  were 
tried  in  the  court  below  on  an  agreed  statement  of  facts,  and 
by  agreement  the  cases  are  tried  together  in  this  court.  The 
injunctions  were  denied.    The  plaintiffs  appeal. — Affirmed, 

John  F.  Joseph,  for  appellants. 

Connor  cfc  Lally  and  E.  K,  Burch,  for  appellees. 

Preston,  J. — These  cases  were  tried  in  the  district  court, 
before  the  decision  of  this  court  in  Conly  v.  Dilley,  153  Iowa, 
677,  and  the  question  as  to  the  number  of  saloons  allowed  un- 
der the  so-called  Moon  Law  is  not  in  controversy  in  this  case ; 
the  parties  have  so  agreed  in  argument.  The  question  here 
presented  has  not  heretofore  been  determined  by  this  court, 
and  it  is  agreed  that  the  sole  proposition  is  whether  or  not, 
because  80  per  cent,  of  the  legal  voters  of  the  city  of  Denison 
did  not  petition  for  the  sale  of  liquors,  the  defendants  should 
be  enjoined.  The  city  of  Denison  is  a  city  of  over  2,500  and 
less  than  5,000  inhabitants.  The  stipulation  as  to  the  facts 
is  as  follows: 

It  is  hereby  stipulated  by  and  between  the  parties  to 
the  above-entitled  action  that  the  evidence  in  the  case  shows 
that  the  defendant  Pat  Flinn  did  not  secure  the  consent  of 
80  per  cent,  of  the  voters  of  the  city  of  Denison,  as  shown  by 
the  poll  list  of  the  preceding  general  election  of  1908,  and  it 
is  agreed  that  a  petition  of  general  consent  was  circulated  in 
the  county  of  Crawford,  and  that  more  than  65  per  cent,  of 
the  voters  of  the  county,  as  shown  by  the  poll  list  of  the  said 
county  at  the  last  preceding  general  election  of  1908,  peti- 
tioned the  board  of  supervisors  for  the  sale  of  intoxicating 
liquors  in  the  county,  and  that  the  board  of  supervisors  so 
determined  and  made  a  record  to  such  effect;  and  at  the 
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same  time  that  more  than  50  per  cent,  of  the  voters  of  the  city 
of  Denison,  and  the  township  in  which  Denison  is  situated, 
petitioned  for  the  sale  of  intoxicating  liquors,  and  that  the 
board  of  supervisors  so  found  and  determined,  and  made  a 
record  showing  the  fact,  prior  to  the  time  the  city  council 
granted  resolutions  of  consent  to  sell  intoxicating  liquors  to 
the  defendant  Pat  Flinn.  If  defendant  has  no  legal  right 
to  run  his  saloon  without  80  per  cent,  of  the  voters  of  the 
town  or  city  of  Denison  petitioning  therefor,  then  a  perma- 
nent injunction  should  be  granted ;  if  a  majority  of  the  voters 
of  the  city  of  Denison  and  of  Denison  township,  in  which  it 
is  situated,  in  addition  to  65  per  cent,  in  the  county,  are 
only  required  to  petition  for  the  sale  of  intoxicating  liquors, 
then  he  should  not  be  enjoined.  It  is  agreed  that  the  popu- 
lation of  Denison,  .Iowa,  is  and  waa  at  the  time  the  petition 
was  circulated,  over  2,500  and  less  than  5,000,  as  shown  by 
the  last  federal  and  state  census.  Except  as  hereinbefore 
stated,  it  is  stipulated  and  agreed  that  the  provisions  of  the 
mulct  law  of  the  state  of  Iowa,  in  so  far  as  the  defendant 
is  concerned,  have  been  complied  with.  It  is  also  agreed  that 
Catherine  Plinn  and  Nora  Kinney,  are  the  owners  of  the 
property,  and  have  knowledge  of  the  facts  herein  set  out. 
The  case  is  submitted  to  the  court  on  the  above  statements 
of  facts,  which  are  agreed  to  be  the  evidence  in  the  case,  on 
the  application  for  a  permanent  injunction.  [Properly 
signed.] 

A  like  stipulation  was  made  in  each  of  the  cases;  the 
names  of  the  parties  and  description  of  property  being 
different. 

I.    The  controversy  arises  over  the  construction  of  sec- 
tions 2448  and  2449  of  the  Code,  or  certain  parts  thereof. 
1    iNToxicAT-         '^^^  ^^^  P*^  ^^  section  2448  refers  to  cities  of 
pe?itioi?o?"5)ii-  5,000  or  more,  and  it  is  not  necessary  here  to 
turea  in^cer-     quote  that  part  of  the  section.   The  latter  part 
tain  cit  es.        ^^  ^. ^  section,  just  before  division  1,  provides : 

And  in  any  city  of  over  twenty-five  hundred  and  less 
than  five  thousand  inhabitants,  when  a  written  statement  of 
consent  that  intoxicating  liquors  may  be  sold  in  such  city, 
signed  by  eighty  per  cent,  of  the  voters  residing  in  such  city, 
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voting  therein  at  the  last  preceding  election,  as  shown  by  the 
poll  list  of  said  election,  shall  have  been  filed  with  the  county 
auditor,  and  shall  by  the  board  of  supervisors  at  a  regular 
meeting,  or  at  a  special  meeting  called  for  that  purpose,  have 
been  held  sufBcient,  and  its  findings  entered  of  record  which 
statement  when  thus  found  sufficient  shall  be  effectual  for 
the  purpose  herein  contemplated  until  revoked,  said  city 
shall  come  within  the  provisions  of  this  section. 

Section  2449  provides: 

In  order  that  any  city  or  town  or  city  acting  under  spe- 
cial charter  of  less  than  five  thousand  inhabitants  may  come 
within  the  provisions  of  the  preceding  section,  except  as  is 
otherwise  provided,  the  following  additional  condition  must 
be  complied  with:  A  written  statement  of  general  consent 
shall  be  filed  with  the  county  auditor,  signed  by  sixty-five 
per  cent,  of  all  of  the  legal  voters  who  voted  at  the  last  pre- 
ceding general  election,  as  shown  by  the  poll  list  of  said  elec- 
tion, residing  within  such  county  and  outside  of  the  cor- 
porate limits  of  cities  having  a  population  of  five  thousand 
or  over;  but  no  such  statement  of  general  consent  shall  be 
construed  as  a  bar  to  proceedings  against  persons  selling  in- 
toxicating liquors  in  towns  situated  in  townships  of  which 
less  than  a  majority  of  the  voters  of  the  township,  including 
the  town,  have  signed  the  statement  of  general  consent; 
nor  shall  it  be  construed  as  a  bar  in  any  town  in  which  a 
majority  of  the  voters  do  not  sign  said  statement. 

The  appellants'  contention,  as  their  counsel  state  it,  is 
that  in  cities  the  size  of  Denison,  in  order  to  legalize  the  sale 
of  intoxicating  liquors  in  said  city,  there  must  be  a  petition 
of  general  consent  showing  the  signature  of  80  per  cent,  of 
the  voters  in  said  city,  and  that  t&is  requirement  is  in  addi- 
tion to  that  mentioned  in  section  2449,  requiring  the  consent 
of  65  per  cent,  of  the  voters  of  the  county  in  which  the  city 
is  situated. 

Appellees'  contention,  as  their  counsel  state  it  (after 
quoting  the  latter  part  of  section  2448,  and  which  we  have 
set  out  in  this  opinion  as  the  first  quotation) ,  is :    In  such  case 
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no  attention  whatever  need  be  paid  to  the  balance  of  the 
county,  as  to  whether  or  not  the  petition  was  either  circulated 
in  or  signed  by  65  per  cent,  or  any  other  number,  of  the 
voters  of  said  county.  And  furthier  they  say:  We  contend 
that  the  statement'*  except  as  otherwise  provided"  refers  abso- 
lutely to,  and  is  controlled  by,  that  portion  of  section  2448 
above  referred  to. 

We  think  appellant  s  contention  in  this  respect  is  not 
sound,  because  that  would  mean  that  a  party  desiring  to  sell 
liquor  in  a  town  the  size  of  Denison  would  hiave  to  get  65 
per  cent,  of  the  voters  of  the  county,  outside  of  cities  of 
5,000,  and  only  a  majority  of  the  voters  in  said  city,  and 
the  township  in  which  the  city  is  situated,  which  would  be 
inconsistent  with  getting  80  per  cent,  of  the  voters  in  such 
city.  The  latter  part  of  section  2449  provides  for  obtaining 
a  majority,  and,  as  we  say,  that  would  be  inconsistent  with 
requiring  them  to  get  80  per  cent. 

Appellees'  argument  is,  as  we  understand  it,  that  the 
latter  part  of  section  2448,  heretofore  quoted,  required  a 
person  desiring  to  sell  liquor  in  a  city  of  that  size — that  is,  a 
city  over  2,500  and  under  5,000 — ^to  get  80  per  cent,  of  the 
voters  in  such  city,  but  they  insist  that  they  do  not  have  to 
get  65  per  cent,  of  the  voters  in  the  county. 

It  must  be  conceded  that  the  two  statutes  are  not  well 
or  clearly  drawn.  That  part  of  section  2448  which  we  have 
quoted  was  not  contained  in  the  original  act  as  passed  by  the 
Legislature  (Acts  25  G.  A.,  chapter  62,  section  17) ,  but  did  pro- 
vide for  cities  of  5,000  or  more,  and  then  provided,  in  the 
different  subdivisions  of  said  section,  that  a  statement  signed 
by  a  majority  of  the  voters  of  such  city,  and  a  compliance  with 
a  number  of  other  conditions,  would  be  sufficient  to  bar  prose- 
cutions. The  latter  part  of  section  2448  (before  subdivision 
1)  was  legislated  into  the  Code  of  1897  at  the  same  time  sec- 
tion 2449  was  inserted.  The  meaning  of  section  2449  is,  we 
think,  and  so  hold,  that  in  cities  and  towns  of  less  than  5,000 
the  petition  must  contain  the  signatures  of  65  per  cent,  of  the 
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voters  of  the  county,  and  outside  of  the  corporate  limits  of 
cities  having  a  population  of  5,000  or  over;  also  a  majority  of 
the  voters  of  the  city  or  to:wn,  and  a  majority  of  the  voters 
of  the  township,  except  as  otherwise  provided,  in  order  to  come 
within  the  provisions  of  the  preceding  section.  The  latter 
part  of  section  2448  does^  otherwise  provide ;  that  is,  as  to  cities 
over  2,500  and  less  than  5,000,  a  petition  signed  by  80  per 
cent,  of  the  voters  of  such  city  is  sufficient.  In  such  a  city 
they  may  proceed  either  way ;  that  is,  get  80  per  cent,  of  the 
city,  or  a  majority  of  the  city,  and  a  majority  of  the  town- 
ship, and  65  per  cent,  of  the  county,  etc. 

The  additional  condition  referred  to  in  section  2449 
means  that,  in  addition  to  the  numerous  conditions  mentioned 
in  the  different  subdivisions  of  section  2448,  they  must  get 
65  per  cent  of  the  county,  etc.,  and  does  not  mean  that,  in 
addition  to  getting  signatures  of  80  per  cent,  of  the  voters  of 
such  city,  the  signatures  of  65  per  cent,  of  the  voters  of  the 
county  and  a  majority  of  the  town  and  township  must  be 
obtained. 

It  follows  that  cities  the  size  of  Denison  may  come  within 
the  provisions  of  section  2448  by  obtaining  the  signatures  of 
80  per  cent,  of  the  voters,  and  complying  with  the  other  con- 
ditions therein  mentioned. 

II.  Appellants  have  filed  a  motion  to  strike  appellees' 
additional  abstract,  which  was  submitted  with  the  case.  Ap- 
pellants  did  not  set  out  an  exact  copy  of  the  agreed  statement 
2  Appeal  :  addi-  ^^  ^^^^ "»  appellees  did  do  SO.  It  may  not  have 
motion*^© '^'^^^  *  been  necessary  for  appellees  to  set  out  the 
strike.  entire  stipulation,  to  make  the  corrections; 

but,  under  the  circumstances,  we  think  the  motion  should  be 
overruled. 

The  decision  of  the  district  court  was  right,  and  its 
judgment  is  Affirmed. 
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Coleman  John,  Appellant,  v.  Jasper  Peneoab  and  Annie 

Peneoar,  Appellees. 

Vendor  and  vendee:     reservation  of  ufe  use:     evidence.    In  tlus 

1  action  to  obtain  posBession  of  real  property,  the  evidence  is  re- 
viewed and  held  to  sustain  a  finding  that  a  purchaser  of  the  land, 
in  having  the  conveyance  taken  in  the  name  of  another,  made  an 
agreement  with  the  grantee  that  he  should  have  the  life  use  and 
occupancy  of  the  premises. 

Same:     good  faith  purchaser:     notice.     A  purchaser  of  land  who 

2  knew  that  the  same  was  and  had  been  in  the  possession  of  an- 
other for  a  long  series  of  years,  and  that  the  grantor  had  never 
occupied  the  same,  and  who  was  told  that  he  had  better  consult 
the  occupant  of  the  premises,  was  put  on  inquilry  as  to  the  rights  of 
the  occupant  and  took  the  title  subject  thereto. 

Appeal  from  Davis  District  Court. — ^Hon.  M.  A.  Roberts, 

Judge. 

Tuesday,  February  11,  1913. 

Action  brought  by  plaintiff  to  obtain  possession  of  nine 
acres  of  land.  The  case  was  commenced  before  a  justice  of 
the  peace.  Defendants  filed  an  equitable  answer,  and  the 
cause  was  transferred  to  the  district  court.  The  cause  was 
then  transferred  to  the  equity  calendar,  and,  after  a  trial  to 
the  court,  a  decree  was  entered  finding  that  defendant  Jasper 
Penegar  was  entitled  to  the  use  of  the  land  during  his  life> 
and  that  plaintiff  was  not  entitled  to  the  possession.  The 
facts  are  more  fully  stated  in  the  opinion.  Plaintiff  appeals. 
— Affirmed. 

Payne  dk  Ooodsqn,  for  appellant. 

W.  F.  Oarreti  and  Ellsworth  Bominger,  for  appellees. 
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Preston,  J. — ^Many  matters  were  set  up  in  the  pleadings 
by  both  parties.  As  to  some  of  these,  there  is  no  evidence, 
and  others  are  not  applicable  to  the  case  made.  The  appellant 
has  argued  some  things  which  are  not  pleaded,  and  which 
are  not  now  materiaL  His  principal  contention  is  that  the 
evidence  is  not  of  that  clear  and  satisfactory  character  re- 
quired in  such  cases.  We  have  not  been  favored  with  argu- 
ment by  appellee.  Briefly  stated,  the  controven^,  so  far  as 
plaintiff  is  concerned,  is  whether  he  is  entitled  to  the  posses- 
sion of  the  land,  and  that  is  all  the  relief  asked  by  him.  In 
his  reply,  he  pleads  the  statute  of  limitations  as  to  the  de- 
fendants' claim  that  the  deed  hereinafter  referred  to  is  a  mort- 
gage; he  also  pleads  the  statute  of  frauds.  He  introduced 
in  evidence  a  deed  from  John  Penegar  to  plaintiff,  dated 
September  29,  1909,  also  a  deed  from  Dexter  Richards  to 
John  H.  Penegar,  purporting  to  bear  date  January  7,  1889, 
notices  to  quit,  and  the  original  notice  of  suit  before  the 
justice,  and  rested. 

The  defendants  state  their  claim  in  different  ways  in 
their  pleading,  one  of  which  is  that  the  deed  heretofore 
referred  to,  executed  by  Richards  to  John  Penegar,  was  in  fact 
a  mortgage,  and  that  he  (Jasper)  was  in  fact  the  owner  of 
said  land  at  the  time  said  deed  was  executed,  and  that,  at  the 
time  said  deed  was  executed,  he  had  an  agreement  with  John 
Penegar,  by  which  the  said  Jasper  was  to  occupy  the  land 
during  the  life  of  said  Jasper;  that  he,  in  writing,  directed 
the  grantor,  Richards,  to  name  said  John  Penegar  as  grantee, 
and  claims  that  the  plaintiff,  Coleman  John,  had  notice  of 
his  rights  and  equities  before  plaintiff  obtained  his  deed  from 
John  Penegar,  knew  that  said  John  Penegar  had  no  right  to 
convey,  and  had  no  title  that  he  could  convey.  Other  matters 
were  set  up  by  him ;  but  the  evidence  was  directed  mainly  to 
the  proposition  as  to  whether  defendant  had  the  right  to  use 
said  land  during  his  life. 

The  question  is  then,  as  we  view  it,  whether  defendant 
Jasper  had  rights  in  the  premises,  and,  if  so,  what  they  were. 


368  John  v.  Penegar.  [158  Iowa 

and  whether  plaintiff  had  notice  thereof  before  his  purchase 
of  the  land.  The  determination  of  the  controversy  depended 
on  the  evidence,  and  was  almost  entirely  a  question  of  fact. 
There  was  a  conflict  in  the  evidence.  We  shall  not  attempt 
to  review  all  of  it,  but  enough  to  show  that  the  decree  has 
support,  and  that  the  findings  of  the  trial  court,  he  having 
seen  and  heard  the  witnesses,  should  not  be  interfered  with. 
The  court  found  in  the  decree:  *'That  the  legal  title  and 
ownership  of  the  land  in  controversy  was  placed  in  the  name 
of  John  H.  Penegar  by  a  written  order  of  Jasper  Penegar  in 
August,  1893,  for  the  purpose  of  securing  said  John  H.  Pene- 
gar for  the  sum  of  $112.50  paid  to  Steckel,  for  Jasper  Penegar, 
by  John  H.  Penegar,  to  release  said  premises  from  a  lien  of 
said  amount  held  by  said  Steckel  against  said  land,  and  that 
it  was  a  part  of  the  arrangement,  at  the  time,  that  Jasper 
Penegar  was  to  have  the  right  to  use  and  occupy  said  land 
as  a  home,  without  any  interest  charges  on  said  sum  during 
his  lifetime ;  and,  Jasper  Penegar  being  in  possession  of  the 
land  under  said  arrangement  when  John  H.  Penegar  sold 
same  to  plaintiff,  the  court  holds  that  the  plaintiff,  Coleman 
John,  had  constructive  notice  when  he  purchased  said  land  of 
John  H.  Penegar  of  the  rights  of  Jasper  Penegar,  and  that 
although  the  deed  from  John  H.  Penegar  to  John  was  one  of 
general  warranty,  still  the  said  plaintiff  was  not  entitled  to 
the  possession  of  said  real  estate  when  this  suit  was  begun." 
The  decree  dismissed  the  plaintiff's  petition,  and  rendered 
judgment  against  him  for  costs. 

I.  The  plaintiff  claims  that  the  deed  from  Richards  to 
John  Penegar  was  in  fact,  what  it  purports  to  be,  an  abso- 
lute deed,  and  that  said  John  Penegar  was  to  be  the  owner. 
^    „  Defendant  Jasper  is  a  cripple,  illiterate,  and 

1.  Vendor  and  ^  "^^    '  ' 

vatKn"of  ^e     ^^^  *^^®>  without  assistance  from  his  relatives 
use :  evidence.     ^^^^  neighbors,  to  support  himself  and  mother. 

He  was  not  a  great  success  as  a  witness.  The  mother,  who 
at  the  time  of  the  trial  was  seventy-seven  years  of  age,  had 
lived  with  Jasper  on  this  land  since  1889.    John  Penegar 
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had,  from  time  to  time,  assisted  his  brother  and  mother  more 
or  less. 

The  undisputed  evidence  shows  that  in  1889  Jasper  made 
a  written  contract  with  one  Steckel  for  the  purchase  of  this 
land;  that  a  bond  for  a  deed  was  given;  and  the  plaintiff 
in  this  case  admits,  in  his  reply,  that  Jasper  Penegar  first  pur- 
chased the  land  from  Amos  Steckel,  trustee,  and  that  bond  for 
a  deed  was  executed  therefor.  Richards  executed  the  deed 
in  question  January  7,  1889;  that  the  name  of  the  grantee 
was  left  blank ;  that  in  August,  1893,  at  the  time  of  the  alleged 
agreement  between  John  and  Jasper,  said  Steckel  inserted 
the  name  of  John  Penegar  therein;  that  at  the  same  time 
there  was  indorsed,  in  writing,  on  the  written  contract  between 
Steckel  and  Jasper,  the  following:  '^ Please  make  deed  here- 
under  to  John  H.  Penegar.    Jaaper  Penegar. " 

The  testimony  of  Jasper  Penegar,  taken  by  itself  as  to 
what  occurred  at  the  time  of  the  transaction  last  referred  to, 
is  not  entirely  satisfactory;  but,  taking'  all  the  evidence  to- 
gether, and  all  the  circumstances,  we  are  satisfied,  as  was 
the  trial  court,  that  there  was  an  agreement  between  Jasper 
and  his  brother  that  Jasper  should  have  the  right  to  occupy 
and  use  it  during  his  life.  Jasper  so  testifies,  and  he  claims 
that  he  borrowed  the  money  of  John  to  pay  off  the  amount 
then  due  Steckel,  which  was  $112.50.  Jasper  had,  prior  to 
that  date,  paid  at  least  $98  on  the  purchase  price,  and  perhaps 
more.  The  original  purchase  price  was  $150.  The  brother 
claims  there  was  no  loan,  but  that  he  furnished  the  money  to 
pay  off  the  indebtedness.  Jasper  testifies,  in  substance,  that 
the  agreement  was  that  he  should  have  the  right  to  use  the 
land  without  paying  any  interest ;  and  the  brother  John  admits 
that  he  did  not  expect  to  charge  any  interest,  and  that  he 
did  not  intend  that  Jasper  or  his  mother  should  be  removed 
from  the  place  after  the  deed  to  him  was  made;  that  he 
intended  and  expected  them  to  still  live  on  the  place,  and  that 
he  did  permit  them  to  live  thereon  from  1893  up  to  the  time 
of  the  commencement  of  the  suit,  which  was  about  seventeen 
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years.  Jasper  and  his  mother  had  occupied  the  place  about 
five  years  prior  to  1893;  that  is,  since  his  contract  of  1889. 
John  Penegar  also  testifies  that  he  expected  Jasper  to  pay  the 
taxes;  as  to  the  taxes  for  seventeen  years  he  answered,  ''I 
supposed  him  living  on  there  and  me  giving  him  the  money 
he  would  see  to  that"  He  says  that  for  a  part  of  the  time 
he  furnished  the  money  to  pay  the  taxes.  This  last  matter 
is  denied  by  Jasper. 

There  was  other  evidence  both  ways;  but  we  think  we 
have  set  out  enough  to  show  the  general  tendency  of  the  evi- 
dence. We  are  satisfied  with  the  finding  of  the  court  on  this 
proposition. 

II.  The  next  question  is  as  to  whether  the  plaintiff 
herein,  Coleman  John,  had  notice  of  the  rights  of  Jasper. 
He  testifies  that  he  had  lived  near  this  land  in  question,  and 

knew,  of  his  own  knowledge,  that  Jasper  was 
^   fAuf  ^pST*       in  possession  and  living  on  the  place  and 

chaser:  notice.  •         "x  ^         i.      x     •   i-x  j 

carrying  it  on  for  about  eighteen  years,  and 
that  he  did  not  think  John  Penegar  ever  lived  on  the  place. 
John  Penegar  testified  that,  after  he  had  agreed  to  sell  to 
plaintiff,  but  before  the  deed  was  executed,  he  told  Jasper 
and  his  mother  that  he  had  sold  the  land,  and  that  Jasper 
got  mad  and  claimed  that  he  (John)  did  not  own  it;  that 
the  deed  was  made  out  after  he  told  plaintiff  about  this  trouble 
with  his  brother;  and  that  plaintiff  made  no  objection.  He 
modified  this  statement  somewhat  on  his  re-examination,  and 
says  that  all  he  told  plaintiff  was  that  Jasper  got  mad  and 
went  to  cursing,  and  was  trying  to  raise  trouble,  when  he 
told  him  he  had  sold  the  land.  Witness  StufSebean  testifies 
that  plaintiff  talked  to  him  about  buying  the  land,  and  that 
the  witness  asked  plaintiff  if  the  land  did  not  belong  to  Jasper 
and  his  mother,  and  if  he  had  not  better  go  and  see  Jasper. 
If  plaintiff  had  inquired  of  Jasper,  he  could  have  learned 
what  the  claim  was.  There  may  be  other  circumstances  which 
we  have  not  noticed  bearing  on  this  question;  but  we  think 
enough  was  shown  here  to  put  plaintiff  upon  inquiry,  and  to 
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give  him  notice  that  Jasper  had  rights  in  the  premises.  Truth 
Lodge  v.  Barton,  119  Iowa,  230;  AUen  v.  McCalla,  25  Iowa, 
482 ;  Wilson  v.  MiUer,  16  Iowa,  111 ;  Watters  v.  Connelly,  59 
Iowa,  217 ;  29  Cyc.  1114. 

Enough  has  been  »aid  to  show  that  the  decree  of  the 
trial  court  was  just  and  right.    It  ought  to  be,  and  is,  Affirmed. 


Cyrenius  L.  McCash,  Trustee,  Appellee,  v.  Mary  Bellm 
Derby,  Appellant,  Milton  M.  Dayton  and  William 
Bartscher,  Appellees. 

Trusts:     constbuction:     benefioiabiss.    In  this  action  to  determine 

1  the  beneficiaries  under  a  trust  deed  it  appeared  that  the  donor 
had  previously  created  a  life  estate  in  the  property,  but  by  the 
terms  of  the  deed  the  trustee  was  directed,  in  case  the  life,  tenant 
survived  her  and  died  without  issue,  to  convey  the  property  to 
the  heirs  of  the  donor  in  such  shares  as  they  would  have  received 
had  she  died  owning  the  property.  The  donor  died  testate  and 
bequeathed  the  residue  of  her  property  to  her  children,  including 
the  life  tenant.  Held,  that  as  the  duties  of  the  trustee  were  fixed 
and  irrevocable  by  the  terms  of  the  deed  itself  and  in  no  man- 
ner subject  to  the  direction  of  the  grantor,  the  identity  of  the 
beneficiaries  to  whom  the  trustee  was  to  convey  was  to  be  deter- 
mined from  the  deed,  independently  of  the  will. 

Same:     The  provision  of  the  trust  deed  that  in  case  of  the  death  of 

2  .the  life  tenant  without  issue  the  trustee  was  to  convey 'the  prop- 

erty to  the  heirs  of  tho  donor,  fixed  the  class  who  should  receive 
the  property  as  grantees,  and  amounted  to  a  distribution  of  the 
property  among  living  children  of  the  donor  and  the  representa- 
tives of  those  deceased. 

Same:      whJjS:      constbuction.     Under  the  provisions  of  the  trust 

3  deed  in  suit,  directing  a  conveyance  of  the  property  to  the  chil- 
dren of  the  life  tenant  upon  her  death,  if  any,  but  in  case  she 
left  no  issue  then  to  the  children  of  the  donor,  the  life  tenant 
though  surviving  the  donor,  but  without  issue,  took  no  interest  in 
the  remaining  estate  which  would  pass  by  her  will. 

Appeal  from  Des  Moines  District  Court. — Hon.  W.  S.  With- 

Row,  Judge. 


372  McCiVSH  V.  Derby.  [158  Icwa 

Tuesday,  February  11,  1913. 

Action  brought  by  the  plaintifiE  as  trustee  to  determine 
the  beneficiaries  of  a  certain  trust  deed.  A  controversy  is 
presented  by  the  claims  of  the  parties  as  to  their  respective 
interests  in  certain  real  estate  described  in  the  trust  deed. 
It  is  the  claim  of  appellant  Derby  that  she  has  two-thirds 
interest  in  such  real  estate.  As  an  alternative  claim  she  con- 
tends that,  if  she  is  not  entitled  to  two-thirds,  she  is  entitled 
to  at  least  two-fifths  thereof.  The  trial  court  awarded  her 
one-fourth  thereof  only,  and  she  has  appealed.  The  grounds 
of  her  contention  are  stated  in  the  opinion. — Affirmed, 

Blake  &  Wilson^  for  appellant. 

Seerley  ct  Clark,  for  appellee  McCash,  Trustee. 

W,  L.  Cooper,  for  appellee  Dayton. 

Power  &  Power  and  A,  M.  Antrobus,  for  appellee 
Mennen, 

Evans,  J. — The  property  in  controversy  is  a  certain  lot 
in  the  city  of  Burlington.  The  parties' all  claim  under  their 
ancestor,  Mary  McCash,  who  was  the  owner  of  said  lot  prior 
to  January  27,  1893.  On  that  date  she  conveyed  to  her 
daughter  Grace  a  life  estate  to  such  lot.  On  September  27, 
1893,  she  conveyed  the  remainder  by  ''trust  deed*'  to  the 
plaintiff  herein.  Such  conveyance  was  made  in  express  terms 
subject  to  the  life  estate  of  her  daughter  Grace.  The  duty 
of  the  trustee  was  specified  in  the  first  and  second  sections 
of  the  trust  deed  as  follows : 

First.  That  if  at  the  death  of  my  daughter  Grace  L. 
McCash,  if  she  shall  have  been  married  and  shall  have  child 
or  children  living,  or  shall  have  had  child  or  children  and  he 
or  they  shall  have  died  leaving  issue,  I  direct  my  trustee 
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herein  named  to  execute  to  the  said  party  or  parties  a  deed 
conveying  the  title  to  the  west  seventy-eight  (78)  feet  of  said 
lot  nine  hundred  and  twenty-four  (924),  original  city  of 
Burlington,  Iowa,  in  such  shares  as  they  would  have  received 
had  the  said  Grace  L.  McCash  died  seised  of  the  said  prop- 
erty in  fee  simple.. 

Second.  If  said  Grace  L.  lilcCash  die,  and  there  are  no 
beneficiaries  to  take  said  property,  as  provided  in  section 
1,  then  I  direct  my  trustee  herein  named  to  execute  this  trust 
by  conveying  the  title  to  the  west  seventy-eight  (78)  feet  of 
said  lot  nine  hundred  and  twenty-four  (924),  original  city 
of  Burlington,  Iowa,  to  the  grantor  herein,  Mary  McCash, 
if  she  be  living,  and  if  she  be  dead,  that  said  trustee  execute 
a  deed  to  the  heirs  of  said  Mary  McCash  in  such  shares  as 
they  would  have  received  had  the  said  Mary  McCash  died 
owning  the  said  property  in  fee  simple. 

Mary  McCash  was  the  mother  of  five  children.  Before 
her  death,  two  of  these  had  died,  each  leaving,  respectively, 
an  only  child.  These  grandchildren  appear  in  the  record  as 
Dayton  and  Bartscher,  and  it  is  conceded  that  each  is  enti- 
tled to  take  the  share  of  his  deceased  mother.  Mary  McCash 
was  survived  by  three  living  children,  viz.,  the  plaintiff, 
Mrs.  Derby,  and  Grace  McCash,  since  deceased.*  Some  time 
prior  to  February,  1911,  Mary  McCash  died  testate.  In 
February,  1911,  Grace  McCash  died  testate,  leaving  no  hus- 
band nor  issue.  The  will  of  Mary  McCash  was  executed  in 
1900.  It  contained  no  specific  reference  to  the  real  property 
described  in  the  trust  deed.  It  did  contain  a  residuary  clause 
disposing  of  all  '* residue"  in  equal  parts  to  her  three  living 
children,  Cyrenius  L.  McCash,  Mary  Belle  Derby,  and  Grace 
L.  I^IcCash.  Grace  McCash  by  her  will  made  the  defendant 
Mrs.  Derby  her  sole  beneficiary,  and  bequeathed  to  her  all 
her  property  of  every  kind. 

It  will  be  noticed  from  the  second  section  of  the  trust 
deed  above  quoted  that,  if  Grace  McCash  survived  her 
mother  and  died  without  issue,  then  the  trustee  was  directed 
to  **  execute  a  deed  to  the  heirs  of  said  Mary  McCash  in  such 
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shares  as  they  would  have  received  had  the  said  Mary  McCash 
died  owning  the  said  property  in  fee  simple."  It  is  the 
contention  of  Mrs.  Derby  that,  by  this  provision  of  the  deed, 
the  trustee  was  bound  to  take  notice  of  the  will  of  Mary  Mc- 
Cash, and  to  convey  the  trust  property  to  the  beneficiaries 
named  in  such  will.  She  contends,  further,  that  she  is  en- 
titled to  take  one-third  of  the  property  under  the  residuary 
clause  of  her  mother's  will,  and  that  she  is  entitled  to  take 
another  one-third  thereof  as  sole  beneficiary  of  the  will  of 
her  sister  Grace.  To  put  it  in  another  way,  she  contends 
that  the  will  of  her  mother  fixed  the  grantees  to  whom  the 
trustee  should  convey,  and  that,  under  such  will,  Qrace  would 
take  one-third  share,  and  that  such  share  inured  to  the  benefit 
of  Mrs.  Derby  as  sole  beneficiary  of  the  will  of  Grace.  If 
this  contention  should  not  be  sustained,  then,  as  an  alterna- 
tive, she  claims  that  Grace  would  take  one-fifth  of  the  prop- 
erty as  heir  of  her  mother,  and  that  such  share  would  inure 
to  the  benefit  of  Mrs.  Derby  as  sole  beneficiary  of  the  will  of 
Grace. 

I.  There  is  a  fallacy  that  runs  through  the  argument  of 
the  appellant,  in  that  it  is  assumed  therein  that  the  trust  deed 
executed  in  1893  and  the  later  will  of  Mary  McCash  should 

be  construed  together  as  one  testamentary 
^'  Sruc«onf°°"  instrument.  So  far  as  the  title  to  this  par- 
ticular lot  is  concerned,  the  will  of  Mary 
McCash  is  -quite  foreign  to  the  case.  The  will  of  Grace  is 
still  more  so.  The  beneficiaries  of  the  trust  deed  wiU  take 
the  title  through  the  trust  deed  and  through  nothing  else. 
In  the  trust  deed  before  us  the  trust  was  fully  declared  and 
its  conditions  specified.  No  power  of  revocation  was  reserved 
nor  was  any  interest  in  the  property  retained.  True,  one 
contingency  was  specified  wherein  it  would  become  the  duty 
of  the  tru^ee  to  convey  the  property  to  the  grantor,  but  such 
contingency  never  happened.  Whichever  of  the  specified 
contingencies  should  happen,  the  duty  of  the  trustee  was  fixed 
and  irrevocable  by  the  terms  of  the  deed  itself,  and  was  in 
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no  manner  subject  to  the  will  or  direction  of  the  grantor. 
It  is  conceded  of  record  that  the  grantor  parted  with  pos- 
session of  the  property  at  the  time  of  the  conveyance  of  the 
life  estate  to  Grace,  and  that  she  never  exercised  any  do- 
minion over  the  same  thereafter.  The  effect  of  her  trust  deed 
was  to  pass  from  her  the  title  to  the  remainder,  and  to  trans- 
fer it  to  the  trustee  for  the  purpose  specified.  See  Craven  v. 
Winter,  38  Iowa,  471;  Leiois  v.  Cumuti,  130  Iowa,  423; 
Forney  v.  Remey,  77  Iowa,  550;  McCartney  v.  Bidgway,  160 
111.  129  (43  N.  E.  826,  32  L.  R.  A.  555) ;  Foreman  v.  Archer, 
130  Iowa,  55.  In  order,  therefore,  to  ascertain  the  identity 
of  the  proposed  grantees  or  beneficiaries  to  whom  the  trustee 
must  convey,  we  must  be  governed  by  the  provision  of  the 
trust  deed  itself. 

II.  Looking  to  the  last  clause  of  section  2  of  the  trust 
deed  which  we  have  quoted  above,  viz.,  **that  said  trustee 
execute  a  deed  to  the  heirs  of  said  Mary  McCash  in  such 

shares  as  they  would  have  received  had  the 
said  Mary  McCash  died  owning  the  property 
in  fee  simple,"  Mrs.  Derby  contends  that  the  trustee  must  con- 
vey to  the  persons  who  would  have  received  the  property  if 
Mary  McCash  had  owned  the  same  in  fee  simple  at  the  time 
of  her  death.  She  arg^ues  that  this  would  carry  the  property 
to  the  residuary  devisees  of  the  mother's  will.  But  the  trust 
deed  requires  the  trustee  to  convey  to  the  ''heirs,"  and  not 
to  the  "devisees"  of  Mary  McCash.  The  term  ''heirs"  fixed 
the  class  of' those  who  should  take  as  grantees.  The  remainder 
of  the  clause  fixed  the  extent  of  interest  or  share  which  each 
grantee  should  take.  It  amounted  to  a  provision  for  equality 
of  distribution  as  between  her  living  children  and  the  repre- 
sentatives of  those  deceased. 

III.  Was  Grace  McCash  a  beneficiary  under  the  trust 
deed?  Did  the  trust  deed  carry  to  her  any  beneficial  inter- 
est in  the  remainder  after  the  termination  of  her  life  estate? 

Did  the  trust  deed  specify  any  condition  or 

construction.       contingency  whereby  it  should  become  the 

duty  of  the  trustee  to  convey  to  Grace  any  interest  in  the 
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remainder  f  These  queries  all  must  be  answered  in  the  nega- 
tive. By  the  terms  of  the  trust  deed  the  final  grantees  could 
be  ascertained  only  on  the  death  of  Grace  and  the  termination 
of  her  life  estate.  If  she  left  issue,  then  these  took  the  re- 
mainder of  the  fee.  If  she  left  no  issue,  and  yet  survived  her 
mother  (as  she  did),  then  the  class  of  takers  of  the  remainder 
became  fixed  as  the  ** heirs"  of  the  mother.  Such  heirs,  how- 
ever, would  take  not  by  descent  from  the  mother,  nor  yet 
under  the  will  of  the  mother,  but  by  conveyance  from  the 
trustee  in  strict  accord  with  the  terms  of  the  trust  deed.  By 
these  terms  such  class  could  include  only  those  who  survived 

Grace.   Birdsall  v,  Birdsall,  157  Iowa, ;  Jordan  v.  Hinkle, 

111  Iowa,  43.  It  follows,  therefore,  that  the  will  of  Grace 
McCash  carried  nothing  to  Mrs.  Derby  so  far  as  the  property 
in  suit  is  concerned.  Applying  the  provisions  of  the  trust 
deed  to  the  conceded  facts  as  they  existed  at  the  time  of  the 
death  of  Grace,  the  plaintiff  and  Mrs.  Derby  are  each  entitled 
to  one-fourth  of  the  property  as  the  only  children  of  their 
mother  surviving  the  daughter  Grace,  and  the  defendants 
Dayton  and  Bartscher  are  each  entitled  to  one-fourth  share 
as  the  only  children,  respectively,  of  the  two  deceased 
daughters. 

This  was  the  conclusion  of  the  trial  court,  and  its  order  is 
Affirmed. 


Stapp    and    Hendrick,    Appellants,    v.    J.    M.    Godfrey, 

Appellee.' 

Agency:     commission  contract:     pleading:     recoveby.     Where  an 

1  agent  seeks  to  recover  compensation  for  negotiating  an  exchange 
of  property,  and  alleges  an  express  contract  to  pay  a  stipulated 
price  for  his  services,  he  cannot  recover  on  quantum  meruit. 

Same:    middleman:    right  to  commissions.    An  agent,  in  acting  as 

2  a  middle  man,  simply  undertakes  to  get  the  parties  together,  and 
not  to  negotiate  for  either  of  them;  and  when  understandingly 
employed  he  may  receive  a  commission  from  both,  with  or  with- 
out the  consent  of  the  other. 
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Same:      instruction.     Where  the  pleadings,  in  an  action  to  recover 

3  commissions  for  the  exchange  of  property,  are  drawn  wholly  upon 
the  theory  that  defendant  knew  plaintiff  was  to  receive  compen- 
sation from  the  other  party,  and  not  that  plaintiff  was  simply 
acting  as  a  middleman  for  the  sole  purpose  of  bringing  the  parties 
together,  there  was  no  necessity  for  an  instruction  defining  mid- 
dleman, in  the  absence  of  a  request. 

Same:    bight  to  commissions:     instructions.     If  an  agent  is  em- 

4  ployed  simply  to  get  the  parties  together,  with  no  power  to  nego- 
tiate for  either,  the  law  implies  notice  to  the  principal  that  he 
may  receive  a  comnussion  from  both;  but  if  he  is  employed  to 
find  a  purchaser  or  make  a  sale,  he  cannot  receive  compensation 
from  both  without  the  consent  of  each;  and  where  the  case  was 
tried  on  the  theory  of  actual  knowledge  by  defendant  that  plain- 
tiff was  to  receive  compensation  also  from  the  other  party,  and  the 
court  submitted  the  case  on  that  theory,  plaintiff  could  not  com- 
plain that  the  court  did  not  instruct  on  the  theory  of  implied  notice. 

Same:   middleman.     An  agent  employed  by  both  parties  to  make  an  • 

5  exchange  of  properties,  and  who  actually  participates  in  the  nego- 
tiations, is  not  a  middleman. 

Same:     plsadings:     burden   of  proof.     Where   the   plaintiff  alleged 

6  an  express  contract  for  the  payment  of  commissions,  and  in  reply 
to  the  defense  that  he  had  received  compensation  from  the  other 
party,  he  alleged  that  defendant  knew  that  he  was  expecting  the 
same,  the  burden  was  upon  him  to  show  that  defendant  had  such 
knowledge  when  he  promised  to  pay  plaintiff  a  commission. 

Appeal  from  Keokuk  District  Court. — Hon.  B.  W.  Preston, 

Judge. 


Tuesday,  February  11,  1913. 

Action  to  recover  a  commission  for  finding  a  purchaser 
of  certain  real  estate  belonging  to  defendant.  Defendant 
denied  that  he  authorized  plaintiffs  to  find  a  purchaser,  ad- 
mitted that  he  executed  a  contract  for  exchange  of  properties 
with  one  Kaufman,  and  further  averred  that  plaintiffs,  with- 
out his  knowledge  or  consent,  obtained  a  commission  from 
Kaufman  for  effectuating  the  exchange.  Plaintiffs,  in  reply, 
admitted  that  they  received  a  commission  from  Kaufman, 
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but  averred  that  this  was  with  the  fall  knowledge  of  de- 
fendant and  Kaufman.  On  these  issues  the  case  was  tried 
to  a  jury,  resulting  in  a  verdict  for  defendant,  and  plaintiffs 
appeal. — Affirmed. 

J.  H,  Wyllie,  for  appellants. 

D,  W.  Hamilton,  for  appellee. 

Deemer,  J. — The  issues  as  made  by  the  pleadings  were : 
First.  Did  plaintiffs  and  defendant  enter  into  an  agreement 
whereby  defendant  was  to  allow  plaintiffs  a  commission  for 
the  sale  of  his  real  estate?  Second.  Admitting  that  plain- 
tiffs received  a  commission  from  the  purchaser  Kaufman, 
did  defendant  know  of  that  fact  before  the  sale  was  con- 
summated! Third.  If  plaintiffs  are  entitled  to  recover,  what 
is  the  measure  of  their  recovery? 

The  verdict  was  general,  and,  as  there  was  a  conflict  in 
the  testimony  upon  each  of  the  propositions  involved,  the 
case  must  be  affirmed,  unless  it  appears  that  errors  were  com- 
mitted upon  the  trial  which  call  for  a  reversal  of  the  judg- 
ment entered  upon  the  verdict.  The  errors  argued  relate 
to  the  instructions  given  by  the  trial  court,  and  to  its  failure 
to  give  instructions  relating  to  certain  issues,  although  no 
requests  were  made  by  plaintiffs  with  reference  thereto.  As 
complaint  is  made  of  most  of  the  instructions,  we  have  set 
out  the  ones  which  are  complained  of,  with  others  which 
tend  to  modify  or  explain  them. 

In  the  instruction  stating  the  issues,  the  court  quoted 
this  part  of  the  reply  filed  by  plaintiffs:  **The  plaintiff  ad- 
mits that  it  received  a  commission  from  the  said  Kaufman, 
and  says,  further,  that  plaintiff  was  acting  as  a  mere  middle- 
man in  consummating  the  trade,  or  exchange  of  property,  and 
that  defendant  expected  to  pay  a  commission  as  allege^  in 
plaintiff's  petition,  and  that  plaintiff  expected  to  receive  such 
commission,  and  that  defendant  knew  that  plaintiff  expected 
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to  receive  a  commission  from  both  parties,  and  that  plaintiff 
was  acting  with  the  full  knowledge  and  consent  of  both  the 
said  Kaufman  and  defendant."  And  this  was  followed  by 
the  main  body  of  the  charge,  reading  in  this  wise : 

Under  the  issues  thus  presented,  the  burden  of  proof  is 
upon  the  plaintiff  to  establish  the  material  allegiations  of  his 
petition  by  a  preponderance  of  the  evidence  before  he  can 
recover,  and  it  being  admitted  by  the  plaintiff  that  it  re- 
ceived a  commission  from  the  other  party  to  said  trade,  to 
wit,  E.  C.  Kaufman,  the  burden  is  upon  plaintiff  to  show  in 
like  manner — ^that  is,  by  a  preponderance  of  the  evidence — 
that,  before  the  contract  between  Kaufman  and  Godfrey  was 
signed  up,  plaintiff  or  a  member  of  the  firm  disclosed  to  the 
defendant  Godfrey  the  fact  that  plaintiff  firm  was  to  receive 
a  commission  from  Kaufman  in  the  trade.  The  material  al- 
legations of  plaintiff's  petition  are  that  there  was  a  contract 
between  plaintiff  and  defendant,  and  that  the  terms  thereof 
were  substantially  as  set  out  and  claimed  by  the  plaintiff, 
and  that  there  was  a  performance  thereof  on  plaintiff's  part 
by  bringing  Kaufman  and  defendant  together  for  negotia- 
tion for  exchange  of  their  properties,  and  that  there  is  some- 
thing due  plaintiff  from  defendant  by  reason  thereof.  If 
you  find  these  several  matters  so  established  by  the  evidence, 
and  that  the  plaintiff  firm,  or  a  member  thereof,  disclosed 
to  the  defendant,  before  the  signing  of  the  contract  betwecA 
Kaufman  and  Godfrey,  that  Kaufman  had  listed  his  prop- 
erty with  the  plaintiff  firm,  and  that  plaintiff  was  to  re- 
ceive a  commission  from  said  Kaufman,  as  herein  explained, 
then  your  verdict  should  be  for  plaintiff.  If  you  fail  to  so 
find,  then  your  verdict  should  be  for  defendant.  .  .  . 
The  defendant  alleges  in  his  answer  that  the  plaintiff  was  to 
receive,  and  did  receive,  a  commission  in  this  same  trade  from 
Kaufman,  and  it  is  admitted  by  plaintiff  that  such  is  the  fact. 
This  being  so,  the  plaintiff  cannot  recover  herein,  even  though 
you  find  the  contract  between  the  plaintiff  and  defendant  as 
claimed  by  plaintiff,  unless  the  plaintiff  firm  or  a  member 
thereof  disclosed  to  defendant  that  fact  prior  to  the  final 
consummation  and  signing  of  the  contract  between  Kaufman 
and  Godfrey.  If  you  find  from  the  evidence,  and  by  a  pre- 
ponderance thereof,  that  plaintiff  firm,  or  a  member  thereof, 
did  so  disclose  such  fact  to  defendant,  and  that  the  contract 
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was  as  claimed  by  plaintiff — that  is,  that  plaintiff  was  to 
bring  Godfrey  and  Kaufman  together  for  negotiations  as  to 
the  exchange  of  the  property — and  that  the  agreement  be- 
tween plaintiff  and  defendant  was  that  defendant  should  pay 
$1  per  acre  for  such  services,  then  your  verdict  should  be 
for  plaintiff.  But,  if  you  fail  to  so  find,  your  verdict  should 
be  for  the  defendant.  If  you  find  plaintiff  entitled  to  re- 
cover, the  measure  of  his  damages  or  recovery  will  be  $320, 
with  interest  at  6  per  cent,  from  May  21,  1911,  and,  if  you 
so  find,  you  should  compute  the  interest  and  return  your 
verdict  in  one  lump  sum. 

The  last  instruction  was  given  on  the  theory  that  plain- 
tiffs are  entitled  to  recover  either  $320,  with  interest,  or 
nothing;  and  in  this  there  was  no  error,  for  plaintiffs  in  their 
Ac  N  Y-  com-    P®*^^^^  alleged  an  express  contract  to  pay 
Sa*ct?"p?ead-     them  $1  per  acre  for  finding  a  purchaser  of 
ing:  recovery,    defendant's  three  hundred  and  twenty  acres 
of  land  and  there  could  be  no  recovery  on  quantum  meruit. 
The  chief  complaint  made  of  the  instructions  quoted 
is  that  the  court  did  not  define  a  middleman  or  instruct  as 
to  the  law  of  the  case  in  the  event  the  jury  found  plaintiffs 

were  what  counsel  call  ** middlemen."    As  we 

2.  Samb:  middle-  -j       x      j    -4.  'jji  •  i_  . 

man:  ri^ht  to    Understand  it,  a  middleman  is  one  who  acts 

commissions.  n  1      1  •  11  . 

as  agent  of  both  parties,  and  who  sustains  no 
such  confidential  relations  to  either  as  that  he  is  bound  to 
look  after  his  interests.  He  is  the  agent  of  both,  and  merely 
brings  the  parties  together  in  order  that  they  may  negotiate ; 
he  being  under  no  duty  of  negotiating  for  either.  Synnott  v. 
Shaugknessy,  2  Hash.  (Idaho)  122,  (7  Pac.  82).  Strictly 
speaking,  a  middleman  is  one  who  simply  undertakes  to 
bring  the  parties  together,  and  does  not  involve  the  duty  of 
negotiating  for  either.  He  may  contract  for  and  receive  a 
commission  from  both,  for  such  an  agreement  is  implied  from 
the  nature  of  the  agency.  Stewart  v.  Mather,  32  Wis.  344; 
Redden  v.  Shepherd,  29  N.  J.  Law,  344;  Riipp  v.  Sampson, 
16  Gray  (Mass.)  398,  (77  Am.  Dec.  416).  If  the  agent  is 
understandingly  employed  as  a  mere  middleman  to  brinp: 
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the  parties  together,  he  may  receive  a  commission  from  both 
with  or  without  the  other's  consent,  provided  it  is  simply  his 
duty  to  bring  the  parties  together.  It  is  true  that  this  thought 
is  not  specifically  covered  by  the  instructions  given,  and  the 
reason  for  it  doubtless  was  that  no  instruction  to  that  effect 
was  asked. 

Plaintiffs  in  their  petition  allege  that  they  entered  into 
an  oral  agreement  with  defendant:  ** Whereby  it  was  agreed 
by  and  between  the  plaintiff  and  defendant  that  said  plain- 

3    Same  :  instruc-   ^^^  ^^^  ^^  ^®®  ^^  efforts  in  procuring  a  party 
^^^'  who  would  trade  a  stock  of  goods  for  said 

three  hundred  and  twenty  (320)  acres  of  land;  and,  in  con- 
sideration of  said  service,  the  said  defendant  agreed  to  pay 
to  said  plaintiff  the  sum  of  one  dollar  ($1.00)  per  acre." 
These  allegations  do  not  show  that  plaintiffs  were  employed  as 
mere  middlemen,  and  the  only  reference  thereto  is  found  in 
plaintiffs'  reply  to  meet  the  defense  interposed  by  defendant 
to  the  effect  that  plaintiffs  received  a  commission  from  the 
buyer  without  their  knowledge  and  consent.  The  allega- 
tions of  this  reply  were  as  follows:  **That  at  the  time  of 
making  the  contract  of  employment,  as  alleged  in  plaintiff's 
petition,  defendant  was  informed  that  said  stock  was  listed 
with  plaintiff,  and  was  informed  that  plaintiff  expected  to 
obtain  a  commission  if  exchange  was  made.  .  .  .  He  ad- 
mits that  he  received  a  commission  from  the  said  E.  C.  Kauf- 
man. For  further  reply  plaintiff  states  that  it  was  acting 
as  a  mere  middleman  in  consummating  the  said  trade  or  ex- 
change of  property,  and  that  defendant  expected  to  pay  a 
commission  as  alleged  in  plaintiff's  petition,  and  the  plain- 
tiffs expected  to  receive  said  commission,  and  that  the  de- 
fendant knew  that  plaintiff  expected  to  receive  a  commission 
from  both  parties,  and  that  plaintiff  so  acted  with  the  full 
knowledge  and  consent  of  both  the  said  E.  C.  Kaufman  and 
the  defendant  herein."  The  reply  was  called  forth  in  re- 
sponse to  defendant's  answer  alleging  that  plaintiffs  were 
not  defendant's  agents,  and  that  they  received  a  commission 
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from  Kaufman.  In  so  far  as  the  reply  departed  from  the 
allegations  of  the  petition,  it  cannot  be  considered;  but,  if  the 
allegations  thereof  be  received,  they  proceed  on  the  theory 
that  defendant  knew  plainti&  were  to  receive  a  commis- 
sion from  Kaufman^  and  not  upon  the  ground  that  plaintiffs 
were  mere  middlemen.  For  this  reason,  the  court  did  not 
err  in  the  instructions  given  or  in  failing  to  instruct  in  the  ab- 
sence of  specific  request  upon  the  theory  that  plaintiffs  were 
mere  middlemen. 

It  is  familiar  doctrine  that  a  real  estate  broker  cannot 
act  as  agent  for  both  bu^'er  and  seller,  and  receive  a  com- 
mission from  each,  without  the  consent  of  both.  But  this 
A    a  It...      consent  may  sometimes  be  inferred  from  the 

afoM^instruc-   ^*^ture  of  the  agency.    If  one  be  employed  as 
^^^'  a  mere  middleman  without  the  power  or  duty 

of  negotiating  for  either,  the  law  will  imply  notice  to  the 
principal  that  the  middleman  may  receive  and  collect  a  com- 
mission from  each.  But  if  an  agent  is  employed  to  find  a 
purchaser,  or  is  to  make  a  sale,  he  cannot  recover  a  commis- 
sion from  both,  without  the  consent  of  each ;  for,  as  has  been 
well  said,  *  *  a  man  cannot  serve  two  masters. ' '  In  either  event, 
however,  consent  either  express  or  implied,  is  necessary. 

The  case  was  tried  on  the  theory  that  plaintiffs  had  to 
show  actual  knowledge  on  the  part  of  defendant  that  plain- 
tiffs were  to  receive  a  commission  from  Kaufman,  and  the  in- 
structions were  based  upon  this  notion,  and  of  this  plaintiffs 
are  in  no  position  to  complain,  for  they  asked  no  instruc- 
tions whatever.  As  notice  express  or  implied  is  necessary 
in  either  case,  the  trial* court  was  not  required,  in  the  ab- 
sence of  specific  request^  to  charge  on  the  theory  of  implied 
notice. 

Moreover,  the  testimony  shows  that  plaintiffs  actually 
participated  in  the  negotiations  leading  up  to  the  final  ex- 
change, and  were  at  that  time,  so  far  as  defendant  knew, 
R    c.    - .  ^MAAi^    acting  for  him.    They  were,  therefore,  not  mid- 
™*"-  dlemen.     In  Casady  v.  CarraJier,  119  Iowa, 

500,  we  said :    '  *  The  plaintiff  undertakes  to  excuse  his  conduct 
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on  the  ground  that  he  was  merely  a  middleman,  engaged 
to  bring  the  parties  together,  and,  as  such,  was  not  bound 
to  disclose  his  relations  with  one  to  the  other.  See  Bupp  v. 
Sampson,  16  Gray  (Mass.)  398,  (77  Am.  Dec.  416) ;  Orton  v. 
8  CO  field,  61  Wis.  382  (21  N.  W.  261).  But,  in  order  to  occupy 
that  position,  he  should  have  limited  his  exertions  to  such 
service.  If,  in  addition  thereto,  the  middleman  assists  either 
in  effecting  a  trade,  he  becomes  to  that  extent  a  partisan 
agent,  and  the  obligation  immediately  devolves  upon  him  to 
disclose  his  agency  to  the  other.  Strawbridge  v.  Swan,  43  Neb. 
781,  (62  N.  W.  199) ;  Copeland  v.  Insurance  Co.,  6  Pick. 
(Mass.)  203;  note  to  Leathers  v.  Canfield,  117  Mich.  277,  (75 
N.  W.  612,  45  L.  B.  A.  51).  No  definite  value  was  put  on 
their  property  by  either  defendant  or  Coombs  in  listing  with 
plaintiff,  and  he  was  not  authorized  by  either  to  negotiate  the 
trade.  But  his  compensation,  as  he  claims,  was  dependent 
on  an  exchange,  and  he  admits  having  exerted  himself  to 
the  utmost  to  bring  about  the  deal ;  advising  each,  apart  from 
the  other,  that  the  trade  was  a  desirable  one  to  make.  Under 
these  circumstances,  he  was  more  than  a  middleman,  for  he 
attempted  to  aid  each  in  effecting  the  exchange  for  which  he 
was  instrumental  in  bringing  them  together.  Loyalty  to 
either  principal  required  him  to  disclose  his  relations  to  the 
other.  The  agent  cannot  serve  two  principals  without  the 
intelligent  consent  of  both,  and,  if  he  undertakes  to  do  so, 
compensation  cannot  be  recovered  for  services  rendered. 
Wilson  V.  Webster,  88  Iowa,  514;  Lindt  v.  Brewing  Co,,  113 
Iowa,  200;  Bell  v.  McConnell,  37  Ohio  St.  396,  (41  Am.  Rep. 
528) ;  Leathers  v.  Canfield,  117  Mich.  277,  (75  N.  W.  612,  45 
L.  R.  A.  33),  and  valuable  note;  Rice  v.  Wood,  113  Mass.  133, 
(18  Am.  Rep.  459).  Even  with  such  consent,  the  utmost 
good  faith  toward  each  principal  is  exacted,  and,  unless  each 
may  be  honestly  served,  the  agency  should  be  promptly 
terminated.  Morey  v.  Laird,  108  Iowa,  670.  Fidelity  in  the 
agent  is  what  is  aimed  at,  and  as  a  means  of  securing  it  the 
law  will  not  permit  the  agent  to  place  himself  in  a  situation 
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in  which  he  may  be  tempted  by  his  own  private  interest  to 
disregard  that  of  his  principal.  'This  doctrine/  in  the  words 
of  another,  'has  its  foundation  not  so  much  in  the  commission 
of  actual  fraud  as  in  that  profound  knowledge  of  the  human 
heart  which  dictated  that  hallowed  petition,  'Lead  us  not 
into  temptation,  but  deliver  us  from  evil,'  and  that  caused 
the  announcement  of  the  infallible  truth  that  'a  man  cannot 
serve  two  masters/  Mechera,  Agency,  section  455.  As  both 
parties  knew  plaintiff  had  not  seen  the  properties  exchanged, 
and  as  no  fact  appears  to  have  been  misrepresented  by  him, 
nothing  was  in  the  way  of  acting  for  both,  save  the  conceal- 
ment of  his  relation  to  the  defendant  from  Coombs.  Up  to 
the  time  the  agreement  was  dictated,  then,  plaintiff' was  guilty 
of  duplicity  which  would  defeat  recovery."  See,  also,  Scrib- 
ner  v.  Collar,  40  Mich.  375,  (29  Am.  Rep.  541). 

Under  the  admissions  made  in  the  pleadings,  the  burden 
was  properly  placed  upon  plaintiffs  to  show  that  defendant 
knew  when  he  made  his  promise  to  pay  a  commission,  if  he 

made  one,  that  plaintiffs  were  expecting  a 
^'  h^^' burden'     commission  from  Kaufman.    Nothing  to  the 

contrary  is  announced  in  Redmond  v.  Ilenke, 
137  Iowa,  228.  In  that  case  there  was  an  issue  as  to  whether 
or  not  plaintiff  received  a  commission  from  the  purchaser; 
while  here  plaintiffs  in  their  reply  admitted  that  fact,  but 
sought  a  verdict  by  pleading  knowledge  on  the  part  of  de- 
fendant that  they  were  to  have  a  commission  from  the  pur- 
chaser. As  they  were  required,  in  the  face  of  their  admission, 
to  plead  the  fact  of  knowledge,  the  burden  was  upon  them 
to  prove  it.  Lindt  v.  Brewing  Co.,  113  Iowa,  200;  Wilson  v. 
Webster,  88  Iowa,  514. 

No  error  appears,  and  the  judgment  must  be,  and  it  is 
Affirmed. 

Preston,  J.,  taking  no  part. 
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The  Citt  op  Ottumwa,  Iowa,  Appellant,  v.  Albert  Scott. 

ICnnicipal  corporatlonB:  police  courts:  jitbisdiotion :  statutes. 
Police  courts^  in  cities  having  no  superior  courts,  haye  jurisdic- 
tion of  a  civil  action  to  recover  a  tax  which  has  not  been  paid. 
In  violation  of  an  ordinance  requiring  certain  citizens  to  per- 
form labor  upon  the  streets,  or  to  pay  a  stated  sum  in  lieu  thereof. 

Appeal  from  Wapello  Districi  Court. — Hon.  Frank  W. 

ElCHELBEROER,  Judge. 

Tuesday,  February  11, 1913. 

Action  to  recover  poll  tax  was  be^n  in  the  police  court 
of  the  city  of  Ottumwa.  The  defendant  moved  that  the  cause 
be  dismissed,  for  that  the  court  was  without  jurisdiction. 
The  motion  was  sustained,  and,  on  writ  of  error  being  sued 
out  to  the  district  court,  the  ruling  was  affirmed.  The  city  of 
Ottumwa  appeals. — Reversed. 

W.  D.  Tisdale,  for  appellant 

No  appearance  for  appellee. 

Ladd,  J. — The  city  of  Ottumwa  enacted  an  ordinance, 
in  pursuance  of  sections  891  and  892  of  the  Code,  requir- 
ing every  able-bodied  resident  of  the  city  between  twenty-one 
and  forty-five  years  of  age  to  perform  two  days'  labor  upon 
the  streets,  on  three  days'  notice  in  writing,  or  to  pay,  in 
lieu  thereof,  the  sum  of  $1.50  for  each  of  such  day's  labor, 
and  that  upon  failure  to  pay  within  a  specified  time  recovery 
might  be  had  in  the  police  court  of  the  city.    The  petition 

alleged  facts  entitling  the  city  to  recover  $3  unpaid  poll  tax 
Vol.  158  lA.— 25 
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from  defendant,  unless  the  police  court  was  without  juris- 
diction to  entertain  the  suit.  To  determine  this  question  the 
statutes  bearing  thereon  must  be  examined.  All  cities  of  the 
first  class,  without  a  superior  court,  have  a  police  court.  Sec- 
tion 688  of  the  Code  declares  that  it  ''shall  always  be  open  for 
the  dispatch  of  business.  It  shall  have,  in  all  criminal  cases, 
the  powers  and  jurisdiction  of  justices  of  the  peace  and  the 
jurisdiction  of  a  mayor's  court  in  the  case  of  a  violation  of 
a  city  ordinance."  Section  691  reads  in  part:  *'The  mayor 
shall  have  exclusive  jurisdiction  of  all  actions  or  prosecutions 
for  violations  of  the  city  or  town  ordinances.  He  shall  also 
have,  in  criminal  matters,  the  jurisdiction  of  a  justice  of  the 
peace,  coextensive  with  the  county,  and,  in  civil  cases,  the 
same  jurisdiction  within  the  city  or  town  as  a  justice  of  the 
peace  has  within  the  township.  None  of  the  jurisdiction 
referred  to  in  this  section  shall  be  exercised  by  the  mayors  in 
cities  having  a  superior  or  police  court." 

Section  692  provides  that  **the  proceedings  before  a 
mayor  or  a  police  court  shall  be,  as  far  as  applicable,  in 
accordance  with  the  law  regulating  similar  proceedings  before 
a  justice  of  the  peace,  unless  otherwise  provided ;  but  there 
shall  be  no  change  of  venue  in  actions  or  prosecutions  under 
ordinances,  aad  the  trial  shall  be  by  the  court  without  a  jury, 
except  on  appeal;  appeals  and  writs  of  error  shall  be  taken 
from  the  mayor  or  the  police  court  in  the  same  time  and  man- 
ner, and  subject  to  the  same  restrictions."  Section  892  of  the 
Code  Supplement  provides  that,  ''in  case  of  failure  to  pay 
said  sum  of  money  in  lieu  of  said  labor,  together  with  such 
forfeit,  to  the  supervisor  of  highways,  street  commissioner  or 
other  officer  of  said  corporation  authorized  to  receive  the  same 
within  ten  days  from  the  expiration  of  the  time  fixed  for  the 
performance  of  such  labor,  said  corporation  may  recover  the 
same  by  action  brought  in  the  name  of  such  city  or  town 
before  the  mayor  of  said  corporation,  or  before  any  justice  of 
the  peace  in  the  proper  township." 

The  section  previously  quoted  confers  jurisdiction  of  the 
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mayor's  court  on  the  police  court,  if  the  action  may  be  said  to 
be  based  on  a  violation  of  an  ordinance  of  the  city.  The 
exaction  of  the  poll  tax  was  authorized  by  section  891  of  the 
Code  Supplement,  which  declares,  in  part,  that  ''any  city  or 
town  shall  have  power  to  provide  that  all  able-bodied  male 
residents  of  the  corporation  between  the  ages  of  twenty-one 
and  forty-five  years,  between  the  first  day  of  January  and 
the  first  day  of  November  of  each  year,  either  by  themselves 
or  satisfactory  substitute,  shall  perform  two  days'  labor  of 
eight  hours  each  upon  the  streets,  avenues,  alleys,  highways 
or  public  grounds  within  such  corporaton,  at  such  times  and 
places  as  the  proper  officer  may  direct,  upon  three  days' 
notice  in  writing  given,  or  pay  in  lieu  thereof  in  money  a 
sum  to  be  fixed  by  such  council,  not  exceeding  one  and  one- 
half  dollars  for  each  of  such  day's  labor.  For  each  day's 
failure  to  attend  and  perform  the  labor,  or  pay  said  sum  of 
money,  as  required,  at  the  time  and  place  specified,  unless 
excused  by  the  supervisor  of  highways  or  street  commissioner, 
the  delinquent  shall  forfeit  and  pay  the  sum  of  two  dollars, 
not  exceeding  four  dollars  in  all." 

Matters  relating  to  exceptions  are  not  involved,  and  need 
not  be  set  out.  Only  upon  the  enactment  of  an  ordinance  so 
providing  then  may  residents  of  the  city,  as  described,  be  re- 
quired to  perform  labor,  or  pay  in  lieu  thereof;  and  if  such 
residents  fail  to  comply  therewith  this  constitutes  a  violation 
of  the  ordinance.  An  ordinance,  and  not  the  statute,  required 
the  labor  to  be  performed  or  the  money  paid,  and  if  neither 
was  done  it  was  violated ;  and  by  the  language  of  the  statute 
jurisdiction  of  actions  for  the  violation  of  ordinances  is  con- 
ferred on  the  police  court  in  cities  like  Ottumwa,  having  no 
superior  court.  No  distinction  is  drawn  between  causes  of  a 
criminal  nature  and  civil  actions.  Indeed,  the  language  of 
section  691  of  the  Code,  in  including  ''actions"  as  well  as 
"prosecutions"  for  violations  of  ordinances,  plainly  contem- 
plates both  civil  and  criminal  actions,  as  does  the  similar  use 
of  these  words  in  section  692  of  the  Code;  and  section  688 
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is  quite  as  broad  in  conferring  on  the  police  court  the  juris- 
diction of  the  mayor  in  the  matter  of  violations  of  ordinances. 
See  City  of  Lansing  v.  Railway,  85  Iowa,  215. 

The  manifest  design  of  the  statutes  is  to  give  the  police 
court  precisely  the  same  jurisdiction  with  respect  to  the  viola- 
tion of  city  ordinances  as  is  conferred  on  mayors  of  cities  and 
towns;  and,  as  recovery  for  violation  of  an  ordinance  exacting 
the  payment  of  a  poll  tax  is  authorized  before  such  mayor  by 
section  892  of  the  Code  Supplement,  the  action  therefore  may 
also  be  maintained  in  the  police  courts' of  cities  of  the  first 
class.  That  section  680  of  the  Code  limited  municipalities  to 
the  imposition  of  fines  and  imprisonment  for  the  enforcement 
of  obedience  to  ordinances  did  not  obviate  power  subsequently 
being  conferred  by  the  Legislature  to  enforce  such  obedience 
by  civil  action,  as  was  done  by  section  892  of  the  Code  Sup- 
plement. 

We  are  of  opinion  that  the  police  court  had  jurisdiction 
of  the  cause  of  action,  and  the  court  erred  in  holding  other- 
wise.— Reversed. 


F.  M.  Davis,  Appellee,  v.  Habvet  RrrcHEY,  Appellant. 

Practica:    continuance  of  cause:    discretion.     The  trial  court  has 

1  a  discretion  in  the  matter  of  granting  a  continuance;  and  where 
the  motion  for  continuance  was  for  the  purpose  of  obtaining  testi- 
mony from  a  foreign  state,  and  the  pleadings  to  which  it  was 
applicable  had  been  on  file  for  some  time,  and  there  was  no  show- 
ing why  the  desired  evidence  had  not  been  taken,  a  denial  of  the 
motion  was  not  an  abuse  of  such  discretion. 

Judgments:      formes   adjudication.     A  former   decree   quieting  the 

2  title  to  property  in  the  defendant's  father,  and  a  subsequent 
judgment  against  defendant  in  his  action  to  set  the  decree  aside, 
are  conclusive  against  his  claim  to  the  property  in  subsequent  liti- 
gation over  the  title  to  the  property. 

Evidence:     communications  with  a  decedent.    The  defendant  in  an 

3  action  to  quiet  title  and  for  an  injunction  was  incompetent  to 
teetifjr  to  an  oral  agreement  between  himself  and  a  deceased  person, 
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•  one  of  the  grantees  to  whom  the  land  in  controversy  was  conveyed, 
and  of  whom  plaintiff  was  the  survivor,  where  the  plaintiff  did  not 
testify  concerning  the  agreement. 

Appeal  from  Adams  District  Court. — Hon.  H.  K.  Evans, 

Judge. 

Wednesday,  Februaby  12,  1913. 

Suit  in  equity  to  quiet  title  and  for  injunction.  There 
was  a  trial  to  the  court,  and  a  decree  for  plaintiff.  Defendant 
appeals. — Affirmed. 

J.  H.  Ritckiey,  for  appellant. 

Stanley  &  Stanley,  for  appellee. 

Preston,  J. — The  pleadings  are  somewhat  voluminous, 
covering  twelve  pages  of  the  abstract,  but,  stated  briefly,  plain- 
tiff in  his  petition,  amendment,  and  reply  claims  that  he  is 
the  owner  of  lot  128,  in  Coming,  Iowa,  and  asking  that 
defendant  be  enjoined  from  interfering  with  his  possession 
thereof,  and  claims  that  he  has  been  in  possession  under  color 
of  title  for  more  than  ten  years,  except  that  for  the  last  few 
years  defendant  has  by  force  and  threats  attempted  to  hold 
possession  against  plaintiff.  He  also  pleads  a  former  adjudi- 
cation against  the  defendant.  The  defendant's  claim  is  sub- 
stantially that  he  denies  that  plaintiff  is  the  owner,  but  ad- 
mits that  plaintiff  has  an  apparent  title  thereto,  as  shown  by 
the  records,  and  alleges  that  about  1899  he,  defendant,  made 
»a  parol  contract  of  purchase  with  A.  L.  Wells,  one  of  the 
parties  having  the  legal  title  to  said  lot,  and  that  he  has  had 
possession  under  claim  of  right  for  more  than  ten  years,  that 
such  possession  has  been  continuous,  open,  and  adverse,  and 
that  he  and  his  ancestors  have  been  in  possession  under  claim 
of  right  for  more  than  forty  years,  all  of  which  is  denied  by 
the  plaintiff. 
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I.  The  first  matter  complained  of  by  appellant  is  that  the 
court  erred  in  overruling  his  motion  for  a  continuance.  He 
says  he  was  taken  by  surprise  by  the  filing  of  plaintiff's 
1    pbacticb-  amendment  to  petition,  and  that  he  should 

cauTO^"df«T^'    have  been  given  an  opportunity  to  obtain  the 
^^^^'  testimony  of  the  registrar  of  the  land  office 

in  Nebraska  to  show  that  D.  C.  Ritchey,  plaintiff's  grantor, 
entered  a  homestead  in  Nebraska  about  1899,  and  proved  up 
on  the  same  about  1904.  Plaintiff's  amendment  was  filed  May 
2d.  Defendant's  answer  was  filed  May  24th,  and  plaintiff's 
reply  October  4th.  The  motion  for  continuance  was  filed 
October  16th,  and  the  trial  had  October  30th,  all  in  1911. 
The  plaintiff  as  a  witness  admitted  that  said  Ritchey  was  in 
Nebraska  and  took  up  a  homestead,  and  that  he  was  absent 
a  part  of  the  time  each  year  for  two  or  three  years.  Several 
months  elapsed  before  the  trial  after  the  filing  of  the  amend- 
ment to  petition,  and  nearly  a  month  after  the  filing  of  plain- 
tiff's  reply.  The  defendant  could  have  in  that  time  obtained 
a  certified  copy  of  the  records  as  to  these  matters,  at  least 
there  is  no  showing  why  he  could  not  have  done  so,  or  taken 
the  deposition  of  the  land  office  officials  by  leave  of  court,  even 
in  term  time.  The  trial  court  did  not  abuse  its  discretion  in 
this  matter. 

II.  The  record  shows  that  on  May  20,  1896,  a  decree  was 
rendered  by  the  district  court  of  Adams  county  quieting  the 
title  to  the  lot  in  question  in  one  Daniel  Ritchey,  who  was 

defendant's  father.  That  action  was  brought 
former  ad.iudi-    by  said  Daniel,  and  against  the  executor  of 

the  estate  of  one  D.  N.  Smith.  Martha 
Ritchey  was  defendant's  mother,  and  she  died  in  1894.  In 
June,  1896,  appellant  and  his  sisters  brought  an  action  to  set 
aside  the  decree  of  May  20th,  claiming  that  D.  N.  Smith  had 
agreed  in  parol  to  convey  the  lot  to  said  Martha,  and  that 
as  heirs  of  Martha  Ritchey  they  were  the  owners,  and  alleging 
that  the  first  decree  was  obtained  by  fraud.  The  decision  of 
the  court  rendered  January  15,  1897,  was  against  appellant. 
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September  30,  1897,  appellant  filed  a  motion  for  a  new  trial 
of  that  action  on  the  ground  of  newly  discovered  evidence, 
which  motion  was  denied  in  January,  1898,  and  an  appeal 
taken  to  this  court,  which  affirmed  the  ruling  in  May,  1899. 
June  6,  1896,  Daniel  Ritchey,  by  warranty  deed,  conveyed 
to  P.  M.  Davis  and  A.  L.  Wells.  On  the  same  day  Davis  and 
Wells  executed  a  writing  to  Daniel  Ritchey,  reciting  items 
of  indebtedness  of  said  Ritchey  to  them,  and  giving  him  the 
privilege  of  paying  the  same,  and  agreed  to  convey  back  on 
such  payment.  Daniel  never  paid,  but  afterwards  executed  a 
quitclaim  deed  to  F.  M.  Davis  and  A.  L.  Wells.  In  1901 
A.  L.  Wells  conveyed  his  interest  to  Arthur  R.  Wells,  who 
conveyed  to  plaintiff  in  1910.  It  will  be  seen  that  a  number 
of  adjudications  have  been  had  against  defendant,  and  plain- 
tiff's title  and  right  of  possession  is  complete,  and  he  should 
prevail  in  this  action,  unless  defendant  has  made  out  his  claim 
that  in  1899  he  made  a  parol  contract  of  purchase  with  A.  L. 
Wells,  one  of  the  then  owners,  and  that  by  reason  thereof, 
and  his  alleged  possession  for  more  than  ten  years,  he  has 
title  under  a  claim  of  right.  The  lot  in  question  is  unim- 
proved, though  defendant  built  a  sidewalk  after  this  suit  was 
brought.  He  paid  the  taxes  a  part  of  the  time  before  they 
were  due.  There  is  some  confusion  in  the  record  as  to  whether 
or  not  there  waa  a  small  stable  on  the  lot.  A  concession 
recites  that  no  part  of  the  building  was  on  the  lot,  and  we 
take  it  this  refers  to  the  stable.  Plaintiff  paid  the  taxes  a 
part  of  the  time,  claimed  to  own  the  lot  and  possession  thereof, 
attempted  to  improve  it,  but  was  prevented  by  defendant's 
threat  to  shoot. 

Defendant's  claim  as  to  the  alleged  parol  agreement  with 
Wells  rests  upon  his  testimony  alone,  which  is  set  out  in  the 
record,  but  was  taken  subject  to  the  objection  that  the  wit- 

.1  Evidence-  ^^^  ^^^  ^^^  testimony  was  incompetent 
tS>n?'JJith%  ^^<ler  section  4604  of  the  Code.  Wells  died 
decedent.  j^^  jgoi      Defendant's  evidence  is  unreason- 

able  and  improbable.    We  shall  not  further  refer  to  it  because 


392  FucHS  V.  City  op  Cedar  Rapids.      [158  Iowa 

he  was  incompetent  to  testify.  As  we  understand  it,  Davis 
and  Wells  were  partners,  though  they  were  named  separately 
in  the  deeds.  In  either  event  F.  M.  Davis,  the  plaintiff  herein, 
was  the  survivor  of  Weils,  and  defendant  could  not  testify 
against  him  as  to  personal  transactions  and  communications. 
Davis  did  not  testify  as  to  the  alleged  parol  agreement 
between  Wells  and  Ritchey,  so  that  defendant  would  not  come 
within  the  exception  in  section  4604,  as  he  contends.  This 
question  as  to  the  alleged  parol  contract  was  raised 
by  defendant  in  his  answer,  and  as  to  this  the  defendant  testi- 
fied before  the  testimony  of  Davis  was  given.  The  decree  of 
the  district  court  was  right. 

It  ought  to  be,  and  it  is,  Affirmed. 


Joseph  J.  Fuchs,  Appellant,  v.  The  City  of  Cedar  Rapids, 
Iowa,  Louis  Roth,  Mayor,  L.  J.  Storey,  City  Clerk, 
Appellees. 

Mnnicipal  cofporatioiiB:  streets:  repair:  assessment  or  cost. 
A  city  has  no  authority  to  aaaeBS  the  cost  of  merely  repairing  a 
street  against  abutting  property;  but  to  bring  the  city  within 
the  statute  and  authorize  an  assessment  for  the  cost,  it  must  appear 
that  the  work  proposed  constitutes  a  reconstruction  of  the  street 
improvement,  as  distinguished  from  a  repair  of  the  original  con- 
struction. In  the  instant  case  the  contemplated  street  improve* 
ment  was  a  work  of  reconstruction,  rather  than  of  repair,  and  the 
city  was  authorized  to  assess  the  cost  against  the  abutting  prop- 
erty. 

Appeal  from  Superior  Court  of  Cedar  Rapids. — Hon.  C.  B. 

RoBBiNS,  Judge. 

V  Wednesday,  February  12,  1913. 

Action  to  enjoin  assessment  for  street  improvements. 
Decree  for  defendant.    Plaintiff  appeals. — Affirmed. 
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Jamison,  Smyth  &  Hahnn,  for  appellant. 

Wm.  Chamberlain,  City  Solicitor,  C.  F.  Luberger,  Assist- 
ant City  Solicitor,  and  Don  Barnes,  for  appellees. 

Gaynob,  J. — On  the  4th  day  of  October,  1912,  the  plaintiff 
filed  his  petition  in  the  superior  court  of  Cedar  Rapids^ 
alleging,  among  other  things,  that  on  the  16th  day  of  August, 
1912,  the  city  council  of  Cedar  Rapids  passed  a  resolution 
of  necessity  declaring  that,  for  resurfacing  with  sheet  asphalt 
certain  streets  and  avenues,  a  public  necessity  existed  within 
the  city,  among  which  streets  and  alleys  was  Second  avenue 
east  from  Fourteenth  street  to  Seventeenth  street;  the  re- 
surfacing to  consist  of  removing  the  present  asphalt  wearing 
surface  and  binder  course  from  a  five-inch  concrete  baae, 
which  now  lies  in  said  street,  said  concrete  base  being  a  part 
of  the  present  asphalt  paving  existing  upon  said  avenue,  and 
resurfacing  the  said  five-inch  concrete  base  with  a  one-half 
inch  binder  course  and  one  and  one-half  inches  wearing 
surface  of  sheet  asphalt ;  that  the  said  resolution  of  necessity 
further  provided  that  the  cost  of  the  work  aforesaid  should 
be  assessed  against  the  property  abutting  upon  said  improve- 
ment; that  thereafter,  and  in  pursuance  of  said  resolution  of 
necessity,  the  city  council  passed  a  resolution  ordering  that 
said  street  be  so  resurfaced,  and  that  the  cost  of  the  same 
be  assessed  as  a  special  tax  against  the  property  abutting 
thereon ;  that  thereafter  the  city  council  ordered  and  directed 
the  city  clerk  to  advertise  for  proposal  and  bids  for  the  con- 
struction of  the  same ;  that  the  city  clerk  did  so  advertise ;  that 
thereafter,  in  due  form,  the  city  council  passed  a  resolution 
awarding  said  contract  to  the  Ford  Paving  Company,  and 
directed  the  mayor  and  city  clerk  to  enter  into  a  contract  with 
said  company  for  the  construction  of  said  improvements,  to 
be  paid  for  as  aforesaid  by  such  special  assessment,  and 
plaintiff  alleges  that,  unless  restrained  by  the  court,  such  con- 
tract will  be  entered  into,  and  the  city  bound  thereby;  that 
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the  plaintiff  is  the  owner  of  lots  lying  upon  Second  avenue 
between  the  points  aforesaid,  and  abutting  upon  the  improve- 
ments 80  ordered  to  be  made,  and  will  be  liable  to  special 
assessment  for  said  improvements.  Plaintiff  further  says  that 
his  lot  aforesaid  was  assessed  with  its  proportionate  share  of 
the  original  cost  of  the  original  construction  of  said  pavement 
now  intended  to  be  resurfaced,  as  aforesaid,  and  that  said 
assessment  was  duly  paid;  that,  since  said  pavement  was 
originally  constructed,  the  city  has  made  no  repairs  thereon, 
but  suffered  and  permitted  the  wearing  surface  to  become  out 
of  repair,  and  out  of  this  grows  the  necessity  for  resurfacing. 
The  plaintiff  claims  that  the  work  aforesaid  does  not  con- 
stitute a  reconstruction  of  said  pavement,  as  contemplated  by 
the  statute  relating  to  special  assessments,  but  a  mere  repair; 
and,  as  such,  the  cost  thereof  is  not  assessable  against  the 
abutting  property.  Therefore  the  plaintiff  prays  for  a  tempo- 
rary writ  enjoining  and  restraining  the  defendants  from  en- 
tering into,  or  signing,  any  contract  purporting  to  bind  the 
city  to  cause  said  work  to  be  done  and  the  cost  thereof  to 
be  assessed  against  the  abutting  property,  and  especially 
against  the  property  of  this  plaintiff;  and  that,  upon  final 
hearing,  the  injunction  be  made  perpetual. 

The  defendants  admit  each  and  every  allegation  of 
plaintiff's  petition,  but  allege,  in  addition  to  said  facts,  that 
the  company  which  originally  constructed  said  pavement  did, 
in  the  year  1908,  make  extensive  repairs  upon  said  pavement, 
and  allege  that  said  pavement,  originally  put  in,  was  con- 
structed in  the  year  1900  and  1901,  and  has  been  in  con- 
tinuous use  since  that  time.  Defendants,  however,  deny  the 
legal  conclusions  of  the  plaintiff  wherein  the  plaintiff  says 
that  the  contemplated  improvement  complained  of  in  this 
suit  is  not  a  reconstruction  of  said  pavement,  but  constitutes 
merely  a  repair  thereon. 

This  cause  was  tried  to  the  court  upon  the  pleadings, 
and  upon  the  following  agreed  statement  of  facts  which,  so 
far  as  material  to  this  controversy,  under  the  issues,  are  as 
follows : 
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That  that  portion  of  Second  avenue  upon  which  plain- 
tiff's  lot  abuts  was  paved  in  1901,  with  an  asphalt  pavement, 
consisting  of  a  four-inch  foundation  of  concrete  with  a  one- 
inch  binder  course  composed  of  crushed  rock  and  asphalt 
cement,  and  a  two-inch  wearing  surface  of  sheet  asphalt ;  that 
said  original  pavement  was  constructed  under  a  contract  with 
one  R.  F.  Conway  Company,  and,  upon  its  completion,  was 
accepted  by  the  city,  and  special  assessments  were  levied 
against  the  abutting  property,  including  the  lot  now  owned 
by  the  plaintiff,  to  defray  the  cost  of  said  improvement,  and 
the  plaintiff  and  his  grantors  have  paid  said  special  assess- 
ment so  made;  that  the  city  of  Cedar  Rapids  has  never  made 
any  repairs  upon  said  pavement,  but  that  in  1908  the  Conway 
Company,  having  a  bond  to  so  do,  did  make  extensive  repairs 
thereon,  patching  and  resurfacing  all  places  in  said  pavement 
where  the  wearing  surface  had  worn  through ;  that  the  bond 
of  the  said  Conway  Company  required  it  to  make  repairs 
required  for  the  period  of  seven  years ;  that  the  sheet  asphalt 
wearing  surface  upon  said  pavement,  at  the  present  time, 
is  so  disintegrated,  decayed,  and  worn  out  as  to  render  the 
pavement  unfit  for  public  travel ;  that  the  proposed  improve- 
ment now  in  contemplation,  at  which  this  injunction  is  aimed, 
is  as  follows:  The  wearing  surface  and  binder  course  now 
remaining  upon  the  original  concrete  base  of  four  inches 
are  to  be  fully  removed,  taken  away,  and  a  new  surface  to 
be  constructed  upon  the  said  original  concrete  base,  to  con- 
sist of  one-inch  binder  course  to  be  composed  of  crushed  stone 
and  asphaltic  cement,  and  one  and  one-half  inch  surface  of 
sheet  asphalt,  all  to  be  done  according  to  the  plans  and  speci- 
fications— ^that  it  is  the  purpose  and  intention  of  the  defend- 
ant city  to  levy  a^inst  the  abutting  property,  including  the 
property  of  this  plaintiff,  the  cost  of  the  construction  of  said 
improvement,  and  the  defendant  city  will  so  cause  said  im- 
provement to  be  constructed,  and  assessments  made,  as  afore- 
said, against  the  property  of  this  plaintiff,  for  the  improve- 
ment aforesaid,  unless  restrained  by  this  court. 

The  only  portion  of  the  plans  and  specifications  material 
to  be  considered  reads  as  follows: 

In  removing  the  old  pavement,  care  must  be  taken  not 
to  injure  the  foundation.    All  places  in  the  surface  of  the 
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foundation,  more  than  two  and  one-half  inches  below  the 
finished  grade  of  the  pavement,  shall  be  filled  with  new  con- 
crete mixed  one  part  Portland  cement  to  four  parts  clean 
river  sand.  Where  old  concrete  is  too  high,  it  shall  be  cut 
down  to  two  and  one-half  inches  below  the  finished  grade 
of  the  pavement. 

It  wiU  be  noticed  from  the  foregoing  statements  that 
there  is  no  fact  controversy  here,  and  that  but  one  question 
is  presented,  and  that  is:  Whether  or  not  the  proposed 
improvements  or  contemplated  work  constitutes  a  reconstruc- 
tion, such  as  is  provided  for  and  authorized  in  section  792 
of  the  Code,  or  whether  it  constitutes  a  repair  merely  of 
the  pavement,  as  originally  constructed,  and  this  is  the  only 
question  here  presented  to  this  court  for  its  determination. 

The  statute  provides  (section  792) : 

Cities  shall  have  power  to  improve  any  street,  highway, 
avenue  or  alley  by  grading,  parking,  curbing,  paving,  gravel- 
ing, macadamizing  and  guttering  the  same,  or  any  part  thereof, 
and  to  provide  for  the  making  and  reconstruction  of  such 
street  improvements,  and  to  assess  the  cost  on  abutting  prop- 
erty as  provided  in  this  chapter. 

Upon  the  hearing  in  the  court  below,  plaintiff's  i)etition 
was  dismissed;  the  court  having  found  that  the  work  con- 
templated constituted  a  reconstruction  of  the  pavement,  as 
contemplated  by  the  statute,  and  came  within  the  provisions 
of  the  statute  authorizing  an  assessment,  for  the  costs  thereof, 
against  abutting  property.  It  will  be  noticed  that  this  statute 
does  not  authorize  the  city  to  assess  the  cost  of  mere  repairs 
against  abutting  property.  To  bring  the  city  within  the  pro- 
visions of  this  statute,  and  to  authorize  the  city  to  assess, 
against  abutting  property  owners,  the  cost  of  the  contemplated 
improvements,  it  must  appear  that  the  work  proposed  con- 
stitutes a  reconstruction  of  such  street  improvements,  as  dis- 
tinguished from  a  repair  of  the  original  construction. 

To  ''repair''  presupposes  the  existence  of  the  thing  to 
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be  repaired;  thus  we  say  the  thing  needs  repairing;  the  thing 
is  oat  of  repair ;  and  bo,  when  we  speak  of  repairs^  we  assume 
that  the  thing  to  be  repaired  is  in  existence,  and  the  word 
"repair"  contemplates  an  existing  structure  or  thing  which 
has  become  imperfect  by  reason  of  the  action  of  the  elements, 
or  otherwise ;  and,  when  we  repair,  we  restore  to  a  sound  or 
good  state,  after  decay,  waste,  injury,  or  partial  destruction, 
the  existing  structure  or  thing  which  needs  to  be  restored 
to  its  original  condition,  or,  in  other  words,  we  supply,  in  the 
original  existing  structure,  that  which  is  lost  or  destroyed, 
and  thereby  restore  it  to  the  condition  in  which  it  originally 
existed,  as  near  as  may  be. 

Reconstruction  presupposes  the  nonexistence  of  the  thing 
to  be  reconstructed,  as  an  entity ;  that  the  thing,  before  exist- 
ing, has  lost  its  entity;  and  "reconstruction"  is  defined  as 
follows:  "To  construct  again;  to  rebuild;  to  restore  again 
as  an  entity  the  thing  which  was  lost  or  destroyed" — ^and 
it  is  apparent  that  the  Legislature  meant  by  the  word  "recon- 
struct" to  rebuild  (that  is^  to  construct  again  the  thing  which, 
as  an  entity,  has  been  lost  or  destroyed) ;  and  the  fact  that  in 
reconstruction  some  of  the  material  or  parts  which  entered 
into  the  composition  of  the  original  entity  are  used  does  not 
deprive  it  of  its  designation  of  a  reconstructed  thing.  To 
illustrate :  If  a  house  is  completely  torn  down,  and  its  entity 
as  a  house  destroyed,  the  fact  that  no  material  was  used  in 
rebuilding,  except  what  had  formerly  been  in  the  building, 
as  originally  constructed,  would  not  justify  one  in  saying, 
wishing  to  speak  correctly,  that  the  house  was  repaired,  but 
rather  that  it  was  rebuilt,  or  reconstructed. 

Let  us  turn  now  to  the  stipulation  made  by  the  parties, 
hereinbefore  referred  to,  and  see  how  this  street  was  originally 
constructed,  and  what  its  condition  was  at  the  time  of  the 
proposed  improvement,  and  what  improvements  were  proposed 
to  be  made  on  said  street  by  the  city.  As  to  the  first  proposi- 
tion, it  appears  that  in  1901  the  street  in  front  of  plaintiff's 
property  was  paved  with  asphalt,  and  thereafter  known  as 
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an  asphalt  pavement;  that  it  consisted  of  a  four-inch  founda- 
tion of  concrete,  with  a  one-inch  binder  course  composed  of 
crushed  rock  and  asphaltic  cement,  and  on  top  thereof  a  two- 
inch  wearing  surface  of  sheet  asphalt.  Second,  that  the  sheet 
asphalt  wearing  surface  upon  said  pavement,  at  the  present 
time,  is  so  disintegrated,  decayed,  and  worn  out  as  to  render 
the  pavement  unfit  for  public  travel.  Third,  that  the  wear- 
ing surface  and  binder  course  now  remaining  upon  the  orig- 
inal concrete  base  of  four  inches  are  to  be  fully  removed,  and 
a  new  surface,  to  be  constructed  upon  the  original  concrete 
base,  to  consist  of  one-inch  binder  course  to  be  composed  of 
crushed  stone  and  asphaltic  cement,  and  a  one  and  one-half- 
inch  surface  of  sheet  asphalt.  The  necessity  for  the  work 
was  determined  by  the  city,  and  with  this  determination  wh 
have  nothing  to  do.  The  question,  therefore,  is,  Do  the  facts 
so  stipulated  by  the  parties  show  such  a  destruction  of  the 
asphalt  pavement  that  the  contemplated  improvement  con- 
stitutes a  reconstruction  or  simply  a  repair  thereof  ? 

We  hold  that  these  facts  show  a  destruction  of  the  orig- 
inal pavement  as  an  entity;  that  the  work  contemplated  in- 
volves a  reconstruction  of  the  same  upon  the  foundation  upon 
which  the  original  structure  rested.  And  we  hold  this  for 
the  following  reasons:  First.  The  city  had  a  right  to  de- 
termine the  public  necessity  for  this  work ;  that  it  was  a  public 
necessity ;  and  they  did  so  determine.  Second.  The  city  had 
a  right  to  determine  how  this  public  necessity  should  be  met, 
and  how  the  work  should  be  done  to  meet  this  necessity. 
Third.  That  the  work  contemplated  involves  the  destruction 
of  the  entire  original  structure  except  the  foundation. 
Fourth.  That  the  contemplated  improvement  is  a  new  and 
original  structure  upon  the  old  foundation.  Fifth.  That  the 
work  of  rebuilding  on  the  old  foundation  is  a  reconstruction 
of  the  asphalt  pavement  heretofore  existing.  And  we  further 
hold  that,  being  a  reconstruction,  the  cost  thereof  was  properly 
assessable  against  the  abutting  property. 

Now  let  us  see  what  the  authorities  have  to  say  on  this 
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proposition.  You  take  the  case  of  Robertson  v.  City  of  Omaha, 
found  in  55  Neb.  718  (76  N.  W.  442,  44  L.  R.  A.  534).  In 
that  ease  the  street  was  paved  with  cedar  block  laid  on  a  con- 
crete foundation;  that  the  pavement  had  become  in  such  a 
dilapidated  and  worthless  condition  that  it  was  unfit  for 
travel;  and  an  ordinance  was  passed  edclaring  the  necessity 
existed — that  is,  a  public  necessity — for  repaving  that  portion 
of  the  street,  and  thereafter  another  ordinance  was  passed  for 
repaving  said  street  by  removing  the  cedar  blocks  from  the 
concrete  paving,  and  replacing  them  with  vitrified  brick,  and 
the  contract  was  duly  let  to  so  do,  which  work  was  fully 
performed,  and  the  improvements  so  made  accepted  by  the 
city.  And  thereafter  a  special  assessment  was  made  to  meet 
the  cost  of  said  improvement,  and  a  suit  was  instituted  to 
prevent  the  levy  of  said  special  taxes,  and  it  was  urged  in 
that  case  that  the  work  was  not  a  repavement  of  the  street, 
but  was  merely  a  repair  of  an  existing  pavement,  and  that 
the  city  itself  was  liable  therefor,  and  that  it  possessed  no 
authority  to  impose  a  special  assessment  against  the  real 
estate  of  the  plaintiff  to  pay  the  same.  The  court  says : ' '  That 
this  contention  is  grounded  upon  the  single  fact  that  the  con- 
crete foundation  of  the  former  cedar  block  pavement  was 
utilized  in  making  the  improvement  in  controversy.  The 
entire  wearing  surface  of  wood  of  the  old  pavement  was 
removed,  and  the  mere  using  of  the  old  base  of  concrete  did 
not  constitute  a  work  of  ordinary  repair,  under  and  within 
the  meaning  and  contemplation  of  the  statute."  The  statute 
referred  to  in  this  decision,  after  authorizing  the  levy  and 
collection  of  special  taxes  and  assessments  upon  the  lots  or 
pieces  of  ground  abutting  upon,  or  adjacent  to,  any  street  to 
defray  the  costs  and  expenses  of  improving  and  repairing 
said  street,  declares:  ''That  the  above  provision  shall  not 
apply  to  ordinary  repair  of  streets  which  shall  be  paid  out  of 
the  general  fund  of  the  city."  See,  also,  Jones  v.  Plummer, 
137  Mo.  App.  337  (118  S.  W.  109).  See,  also,  Field  v.  City  of 
Chicago,  198  111.  224  (64  N.  E.  840) ;  also  McCaffrey  v.  City  of 
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Omaha,  72  Neb.  583  (101  N.  W.  251).  See,  also,  Barber 
AsphiUt  Pavnig  Co.  v.  Muchenherger,  105  Mo.  App.  47  (78 
S.  W.  280),  wherein  it  is  held:  ''In  performing  a  contract 
for  a  street  improvement,  the  old  asphaltum  was  removed, 
and  the  old  concrete  base  was  replaced  by  new  material, 
where  necessary.  Where  no  concrete  existed,  new  concrete 
was  used  not  more  than  six  inches  in  depth,  and  the  finished 
surface  made  to  conform  to  a  plane  parallel  with,  and  three 
inches  below,  the  finished  surface  of  the  pavement.  Wherever 
the  earth  where  the  new  concrete  was  used  was  soft  and 
spongy,  it  was  dug  up  and  repaired.  Wherever  the  concrete 
base  then  in  place  was  below  a  point  parallel  to  three  inches 
below  the  finished  surface  of  the  pavement,  new  concrete  was 
laid  on  the  old  so  as  to  bring  its  surface  up  to  such  parallel; 
and,  wherever  such  base  was  above  such  point,  it  was  cut  down 
to  the  same  parallel.  In  addition,  a  binder  course  of  bitu- 
minous concrete,  one  and  one-half  inches  thick,  composed  of 
clean  and  broken  stone,  was  laid  on  the  concrete  base,  and 
on  this  foundation  a  compressed  asphalt  wearing  surface  one 
and  one-half  inches  thick  was  placed. ' '  It  was  held  that  the 
work  so  done  was  not  repairs;  that  it  was  not  an  ordinary 
repair  of  the  street. 

As  bearing  upon  the  question  as  to  whether  or  not  the 
contemplated  improvement  constituted  a  reconstruction,  and 
not  a  repair,  we  submit  the  case  of  Bush  v.  City  of  Peoria^ 
215  111.  515  (74  N.  E.  797).  This  case  was  an  appeal  from 
a  judgment  entered  in  the  county  court  of  Peoria  county 
confirming  a  special  assessment  levied  under  the  authority  of 
an  ordinance  of  the  city  for  the  improvement  of  a  portion 
of  Moss  avenue,  in  that  city,  to  be  paid  for  by  special  assess- 
ment on  the  property  benefited.  The  court  in  that  opinion 
said:  ''But  a  single  question  is  presented  by  the  record, 
and  that  is,  Does  the  ordinance  provide  for  a  local  improve- 
ment, or  only  for  the  repair  and  maintenance  of  a  local 
improvement  previously  made  at  the  expense  of  the  owners 
of  the  property  abutting  thereon  Y"    It  appears  that  in  1891 
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this  avenue  was  graded,  curbed,  and  paved  at  the  expense 
of  the  owners  of  abutting  property ;  that  the  pavement  con- 
sisted of  a  concrete  base  five  inches  in  thickness,  upon  which 
were  laid  a  binder  course  and  a  wearing  surface  of  asphalt. 
The  ordinance  under  which  this  work  was  attempted  provided : 
''That  the  old  asphalt  pavement,  surface  coat  and  cushion 
coat  and  refuse,  down  to  the  concrete  foundation  lying  there- 
under, be  entirely  removed,  and  a  new  asphalt  pavement  two 
and  one-half  inches  thick  consisting  of  a  binder  course  one 
and  one-fourth  inches  thick,  and  a  wearing  surface  one  and 
one-fourth  inches  thick,  be  laid  in  the  place  of  said  old  asphalt 
pavement  and  refuse,  and  that  'the  old  concrete  foundation 
be  the  foundation  for  the  new  asphalt  pavement.''  The  court 
in  deciding  this  case  said:  ''A  question  of  fact  is  presented 
by  the  record,  and  that  is  whether  the  improvement  ordered 
to  be  made  is  merely  an  ordinary  repair  of  the  avenue,  or 
whether  the  work  is  that  of  reconstruction  or  rebuilding" — 
and  the  court  said:  "We  find,  in  the  record,  evidence  show- 
ing that  the  pavement  was  full  of  holes  in  the  surface  material ; 
that  the  asphaltum  was  worn  down  from  its  original  thickness 
of  two  and  one-half  inches  to  one-half  inch  in  some  places,  and 
to  one  inch  in  other  places,  making  the  surface  of  the  roadway 
uneven ;  that  it  was  cracked  in  many  places  by  age ;  that  the 
asphaltum  had  disintegrated  in  many  different  areas,  both 
in  the  wearing  surface  and  the  binder  course,  from  which 
holes  and  breaks  have  extended  through  to  the  concrete 
foundation.  The  court  further  says  that  it  was  within  the 
scope  and  power  possessed  by  the  city  to  determine  whether 
it  was  practicable  to  maintain  the  street  by  repairing,  or 
whether  a  new  pavement  was  required.  The  fact  that  the 
foimdation  on  which  the  existing  pavement  had  been  laid 
was  to  be  availed  of  as  the  foundation  for  the  asphalt  surface 
of  the  new  pavement  did  not  make  the  work  one  of  repair 
only.  If  the  old  foundation  would  serve  as  a  sound  and  sub- 
stantial base  on  which  to  rest  the  new  asphaltum  surfacing, 
there  is  no  reason  why  the  same  should  be  excavated  and  de- 

* 
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stroyed,  instead  of  being  used  in  putting  down  the  new  pave- 
ment on  the  street."  See  Farraher  v.  City  of  Keokuk,  111 
Iowa,  310. 

On  the  whole  record,  we  think  the  judgment  of  the  court 
was  right,  and  should  be  affirmed ;  therefore  it  is  Affirmed, 


Elmira  BRmoES,  et  al.,  Appellees,  v.  Incorporated  Town  of 

Grand  View,  et  al..  Appellants. 

Boundaries:    street  lines:     change:     burden  op  proof.     Wbere  a 

1  street  line  was  conceded  to  be  lost  and  was  without  visible  mon- 
uments, and  the  abutting  owner  had  held  the  undisputed  posses- 
sion up  to  the  line  claimed  by  him  for  a  long  series  of  years,  which 
line  corresponded  with  other  lot  lines  in  the  direction  in  which 
it  extended,  the  burden  was  upon  the  town,  in  an  action  to  enjoin 
a  change  in  the  line,  to  show  that  the  boundary  as  claimed  by  the 
abutting  owner  was  incorrect. 

Same:     adverse   fossession:     estoppel.      While    an    abutting    owner 

2  cannot  by  limitations  acquire  part  of  the  street  adversely  to  the 
municipality,  still  the  municipality  may  estop  itself  by  the  acts 
of  its  officers  and  citizens  from  claiming  that  the  street  extends 
beyond  a  given  line,  although  the  same  may  not  Le  the  true  line. 

Same:    change  of  boundary:     evidence.    In  this  action  by  an  abut- 

3  ting  owner  to  restrain  the  town  from  changing  the  line  of  the 
street,  the  evidence  is  reviewed  and  held  insufficient  to  show  that 
the  line  claimed  by  plaintiff  was  not  the  true  line. 

Same:     estoppel.     Acquiescence  by  a  municipality  for  a  long  series 

4  of  years  in  the  erection  and  maintenance  of  houses,  sidewalks, 
fences  and  the  general  improvement  of  abutting  property  with 
respect  to  a  given  line  corresponding  to  a  similar  line  of  an  adjoin- 
ing block,  and  the  removal  of  such  part  of  the  improvements  as 
would  permit  the  establishment  of  the  line  as  contended  for  by  the 
city  would  render  the  premises  unsightly,  and  in  fact  destroy  and 
leave  a  portion  of  the  improvements  in  the  street,  would  estop  the 
city  from  establishing  another  line  as  the  true  line. 

Appeal  from  Louisa  District  Court, — Hon.  James  D.  Smfth, 

Judge. 


Feb.  1913]    Bridges  v.  Town  of  Urand  View.  403 

Wednesday,  February  12,  1913. 

This  is  a  controversy  over  the  street  line  at  the  east  end 
of  lots,  1,  2,  3,  4  and  5,  in  block  22,  Springer's  addition  to 
the  town  of  Grand  View,  in  Louisa  county.  These  lots  front 
on  Market  street,  and  occupy  about  one-half  the  block,  lying 
between  Vermont  and  Monroe  streets  in  said  town.  Defend- 
ants  had  served,  notice  upon  plaintiffs  to  tear  up  and  remove 
a  sidewalk  and  fence  along  the  front  of  these  lots  within 
twenty  days  from  the  giving  of  the  notice;  and  plaintiffs 
brought  this  action  to  restrain  the  said  defendants  from  inter- 
fering with  the  walk  or  the  fences,  or  from  changing  the  line 
between  Market  street  and  the  lots  before  mentioned.  Defend- 
ants claimed  that  the  improvements  were  in  the  street  and 
constituted  a  nuisance  and  an  obstruction,  which  they  were 
in  duty  bound  to  remove.  On  the  issues  joined  the  case  was 
tried  to  the  court,  resulting  in  a  decree  granting  plaintiffs 
part  of  the  relief  claimed,  but  fixing  the  line  at  a  point  inter- 
mediate between  the  lines  claimed  by  the  respective  parties. 
Defendants  alone  appeal. — Affirmed. 

H,  0.  Weaver  and  F.  M.  Molsbcrry,  for  appellants. 

C.  A.  Carpenter  and  Oscar  Hale,  for  appellees. 

Deemer,  J. — Plaintiffs  claim  to  have  occupied  up  to  a  cer- 
tain line  between  their  lots  and  the  street  for  many  years; 
that  this  18  the  true  line  originally  run  in  marking  out 
Springer's  addition  upon  the  ground;  that  they  have  title  by 
reason  of  adverse  possession ;  and  that,  in  any  etent,  defend- 
ants are  estopped  from  claiming  that  the  line  which  they  now 
insist  upon  as  the  true  one  is  not  the  one  originally  established, 
because  with  the  knowledge  of  the  town  and  its  officials  they 
have  laid  sidewalks,  built  fences,  improved  their  properties, 
and  located  their  houses  with  reference  to  the  line  claimed  by 
them  to  be  the  true  one,  and  that,  if  the  city  is  now  permitted 
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to  change  it,  it  will  result  in  great  and  irreparable  injury. 
On  the  other  hand,  defendants  insist  that  another  line  is  the 
true  one;  that  whatever  use  plaintifEs  made  of  the  town's 
property  was  permissivey  and  could  not  in  any  event  be 
adverse  as  against  the  town ;  and  that  there  is  no  estoppel  for 
the  reason  that  plaintiffs  knew,  or  should  have  known,  that 
the  line  claimed  by  them  was  not  the  true  one;  that  they 
made  their  improvements  subject  at  all  times  to  the  demand 
of  the  city ;  that  they  should  vacate  that  part  of  the  property 
which  was  in  the  street,  and  that,  in  any  event,  plaintiffs  did 
no  more  than  erect  temporary  fences,  put  out  sidewalks  and 
make  slight  and  temporary  repairs  upon  their  property. 

I.  The  first  question  which  arises  in  all  cases  of  this 
character  is,  Where  is  the  true  linef  That  is  to  say,  where 
is  the  line  which  was  run  by  the  surveyor,  and  marked  out 
1  BouNOABiEs:  ^P^^  the  ground!  It  is  conceded  by  both 
cb?niei^'bar-  pai*ties  that  this  line  has  been  lost,  and  that 
den  of  proof,  there  are  now  no  known  or  visible  monuments 
upon  the  ground.  Plaintiffs,  however,  have  an  advantage 
here  because  they  show  possession  to  a  given  line  unopposed 
and  uncontested  for  a  long  series  of  years,  and  this  line,  in  so 
far  as  disclosed  by  the  record,  corresponds  with  other  lines 
farther  north,  when  projected  in  that  direction.  So  that 
under  the  conceded  facts  the  burden  is  upon  the  defendants 
of  showing  that  the  line  now  claimed  by  plaintiffs  or  rather 
the  line  established  by  the  trial  court  is  not  the  correct  one, 
and  this  they  must  do  by  a  preponderance  of  competent  testi- 
mony. 

Passing  that  point,  and  conceding,  as  we  must,  that  plain- 
tiffs could  ifot  gain  title  to  any  part  of  the  street  by  adverse 
possession  against  the  town,  for  the  reason  that  under  our 

holdings,  the  statute  of  limitations  will  not 
^'  Tpm 'posses-     Txm  against  a  town  in  any  matter  affecting  its 

slon:  estoppel.  .   ,  /  •>    •  -n 

governmental  powers  (see  Qutnn  v,  Baage^ 
138  Iowa,  426 ;  McClenehan  v.  Town  of  Jesup,  144  Iowa,  352, 
we,  nevertheless,  have  the  issue  of  estoppel;  for,  while  the 


Feb.  1913]    Bridges  v.  Town  op  Qiund  Vibw.  405 

statate  of  limitations  may  not  run  against  a  town,  it  may,  by 
the  conduct  of  its  citizens  and  of  its  officers,  estop  itself  from 
claiming  beyond  a  given  line,  although  another  may  be,  in 
fact,  the  true  one  according  to  the  plat  This  doctrine  has 
been  placed  sometimes  upon  the  theory  that  the  town  did  not 
accept  the  grant  tendered  it  by  the  owner  of  the  platted  prop- 
erty to  any  greater  width  than  it  assumed  control  over,  and 
sometimes  upon  the  ground  that  one  may  not  stand  by  and 
see  valuable  improvements  made  upon  his  property,  on  a 
claim  by  the  one  who  makes  them  that  they  are  on  his  own 
property,  without  having  his  mouth  closed  from  asserting 
that  the  improvements  were  upon  his,  the  owner's  property » 
and  that  he  will  tear  them  down.  Where  the  doctrine  is  based 
wholly  on  the  theory  of  estoppel  by  reason  of  the  making  of 
valuable  improvements,  which  will  be  destroyed  or  injured 
in  case  they  are  torn  down  or  removed,  the  element  of  time 
does  not  figure  after  the  improvements  are  in  fact  completed 
upon  property  which  is  claimed  as  of  right.  Notwithstanding 
some  dispute  between  counsel  as  to  the  proper  rules  for  such 
eases,  the  foregoing  are  well  established  by  authority.  See 
Corey  v.  City  of  Ft  Dodge,  118  Iowa,  742;  Mi.  Vernon  v. 
Young,  124  Iowa,  517 ;  Johnson  v.  City,  153  Iowa,  493 ;  Sut- 
ton V.  Mentzer,  154  Iowa,  1 ;  McElroy  v.  Hite,  154  Iowa,  453 ; 
Eldora  v.  Edgington,  130  Iowa,  151 ;  Sioux  City  v.  Railroad 
Co.,  129  Iowa,  694 ;  Brown  v.  City,  117  Iowa,  302 ;  Biglow  v. 
Bitter,  131  Iowa,  213 ;  Quinn  v.  Baage,  138  Iowa,  426 ;  Baker  v. 
RaiUroad  Co.,  154  Iowa,  228 ;  McClenehan  v.  Jesup,  144  Iowa, 
352.  While  possession  may  not  always  amount ' '  to  nine  points 
in  the  law,"  uninterrupted,  undisputed,  and  unchallenged  pos- 
session of  a  strip  of  ground  abutting  upon  a  street  for  a  long 
period  of  years,  followed  by  the  making  of  improvements 
thereon,  with  reference  to  a  given  line,  casts  the  burden  ui>on 
a  town  or  city  of  showing  that  the  line  thus  claimed  is  not 
the  true  one.  As  said  in  Mt.  Vernon  v.  Young,  124  Iowa,  517, 
^' Where  ground  has  been  improved  and  ornamented  with  trees 
and  shrubbery,  and  used  as  private  property  within  the  sight 
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and  with  the  knowledge  of  the  town  and  its  officers,  and  with- 
out objection  or  remonstrance  on  their  part,  for  the  period 
of  an  average  lifetime,  before  dispossessing  the  citizen  of 
such  property,  the  public  right  thereto  must  be  established  by 
clear  and  unequivocal  testimony."  So  that  the  burden  is 
upon  the  town  of  showing  in  the  first  instance  that  the  line 
which  plaintiffs  claim  is  the  true  one  is  not  the  one  located 
upon  the  ground  at  the  time  the  original  plat  of  the  addition 
was  made. 

The  town  of  Orand  View  was  platted  in  July  of  the  year 
1841.    By  this  plat  the  lots  were  sixty  by  one  hundred  and 

forty-two  feet ;  and  the  alleys  were  sixteen  and 
^'  ot^un&ry^     ouc-half  feet  wide.    Market  street  was  shown 

on  the  plat  to  be  sixty-six  feet  wide.  This  plat 
was  on  the  S.  W.  ^  of  section  22,  in  township  75,  range  3 
W.,  but  the'  record  does  not  show  which  part  of  the  quarter 
section  was  covered  by  the  plat.  Springer's  addition  to  the 
town  was  platted  June  7, 1843,  and  a  part  of  it  overlapped  the 
original  town  plat,  but  the  record  does  not  show  in  what 
section,  township,  or  range  the  addition  was  to  be  found. 
It  does  show  that  the  lots  were  sixty  feet  in  width  by  one 
hundred  and  forty-two  in  depth,  that  the  alleys  were  sixteen 
feet  wide,  and  the  streets  from  sixty-six  to  seventy-five  feet 
in  width ;  Market  street  being  sixty-six  feet.  There  is  noth- 
ing whereby  to  locate  the  plat  according  to  lines  or  comers, 
except  a  reference  to  the  original  plat  of  the  town,  and  that 
contains  no  definite  location.  The  original  plat  showed  a 
variation  of  the  streets  from  the  true  meridian  line  of  seven 
degrees  east.  Plaintiff  Hidelbaugh  owns  lots  1  and  2,  and 
his  co-plaintiff,  Bridges,  owns  lots  3,  4,  5,  and  6,  in  block  22, 
of  Springer's  addition.  These  lots  face  east  on  what  is  desig- 
nated as  Market  street;  and  Hidelbaugh 's  dwelling  is  on 
lots  1  and  2  and  Bridges'  on  lot  5.  Monroe  street  is  north 
of  the  block  and  Yemon  on  the  south.  In  the  year  1907  the 
town  had  an  engineer  make  a  survey  and  plat  of  the  town, 
and  he  or  his  assistant  went  to  the  county  records,  and  took 
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what  purported  to  be  copies  of  all  the  plats  therefrom.  The 
surveyor  went  to  the  corner  of  a  building  located  at  the 
southwest  comer  of  Monroe  and  Main  streets  (Main  street 
being  the  first  one  west  of  Market,  and  according  to  the  plat 
seventy-five  feet  in  width),  and,  assuming  that  comer  to  be 
correct,  he  made  his  resurvey  of  the  lines  and  comers  of  the 
lots  and  streets  of  the  town  with  its  additions,  and  carried  the 
line  of  Market  street  west  ^d  upon  the  plaintiffs'  lots,  so 
that  it  took  three  and  one-half  feet  off  the  porch  on  Hidel- 
baugh's  house,  and  twenty  inches  off  of  the  porch  to  plaintiff 
Bridges'  house,  leaving  that  much  of  each  property  in  the 
street.  The  notes  accompanying  the  plat  indicated  that  a 
stone  had  been  placed  at  the  northeast  comer  of  block  23  of 
Springer's  addition,  being  at  the  northeast  comer  of  the 
block  immediately  west  of  the  one  in  which  plaintiffs'  lots 
are  situated.  But  the  surveyor  testified  that  he  cotdd  not 
find  this  stone,  and  that:  ''I  had  no  other  definite  starting 
point  or  definite  data,  excepting  that  corner  and  location  of 
buildings  on  that  same  intersection.  I  found  no  stone  or 
monument  of  any  kind  at  the  bank  comer,  except  the  build- 
ing itself.  I  went  by  the  buildings  themselves,  and  what  was 
told  me  with  reference  to  where  the  lines  originally  were  ac- 
cepted by  those  who  lived  there  and  claimed  to  know."  He 
also  testified:  ''I  think  I  also  used  the  section  line  or  half 
section  line,  and  checked  up  the  existing  old  fences,  and  I 
think  I  found  a  stone  at  the  northwest  comer  of  block  1  in 
Jackson's  addition.  There  is  also  a  stone  which  I  found  lo- 
cated on  the  east  side  of  Jefferson  street,  about  20  feet  south 
of  the  north  line  of  Jackson  street  These  were  shown  on 
the  notes  of  the  recorded  plat  which  I  had  received,  and  one 
of  the  two  stones  that  I  have  just  described  was  a  permanent 
boundary  erected  there  by  the  surveyor  who  laid  out  these 
other  plats.  The  other  is  said  to  be  the  boundary  of  a  one-acre 
tract  lying  north  of  what  is  known  as  Depot  street,  and  which 
is  east  of  Jefferson  street.  Prom  taking  measurements  from 
these  stones,  I  could  not  determine  whether  or  not  the  comer 
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of  this  bank  building  was  an  accurate  boundary.  The  investi- 
gations that  I  made  indicated  that  the  bank  comer  is  a  cor- 
rect corner ;  that  is  from  lines,  a  correct  number  of  lines  that 
existed,  that  is,  from  old  fence  lines.  It  is  generally  true  that 
there  is  some  doubt  about  the  exact  location  of  streets  and 
alleys,  but  I  think  that  this  survey  is  as  near  correct  as  possi- 
ble to  be  made.  This  plat  that  purports  to  be  a  plat  of  Spring- 
er's  addition,  and  the  town  of  Grand  View  don't  show  any 
connection  with  any  government  comers  to  be  located  in  any 
particular  tract  of  land,  unless  the  description  in  the  plat, 
which  I  have  not  read,  gives  it.'*  He  also  said:  "I  found  a 
stone  marked  on  this  plat  as  a  section  corner,  and  found  a 
stone  on  the  section  line  a  quarter  of  a  mile  west  of  town.  I 
didn't  take  any  means  to  verify  whether  these  were  govern- 
ment corners.  The  principal  monument  was  the  comer  of 
Garret  building  as  the  starting  point  and  existing  lines  on  the 
ground;  that  is,  by  investigation  to  determine,  in  my  mind, 
the  true  lines.  The  wedge-shaped  piece  does  not  appear  on 
the  plat  book.  This  strip  is  1,785  feet  long."  Another  sur- 
veyor, who  had  been  a  county  surveyor  since  1857,  testified: 
"I  have  surveyed  in  and  around  Grand  View,  and  have  had 
occasion  to  examine  the  records  and  plats  with  reference  to 
Springer's  addition,  and  have  tried  to  be  familiar  with  these 
records.  I  have  had  a  good  deal  of  difficulty  to  definitely 
locate  Springer's  addition  from  the  town  of  Grand  View. 
There  is  nothing  in  the  plats  that  shows  the  town's  relation 
to  the  sections.  I  think  I  established  the  comer  at  Garret's 
store.  The  comers  conform  with  the  streets,  as  to  the  fences ; 
that  is,  as  near  as  I  could,  but  I  never  felt  certain  after  all. 
I  think  I  found  a  stone  at  the  comer  of  block  22  of  Springer's 
addition  in  1860,  and  I  have  never  been  able  to  find  it  since. 
I  do  not  know  whether  the  Garret  building  was  established  at 
the  place  where  I  placed  the  northwest  corner.  There  was  a 
stone  at  the  southwest  comer  of  the  block.  I  recollect  that  I 
put  the  stone  there  some  time,  but  can't  tell  how  I  arrived  at 
that  corner.    I  do  not  know  when  I  done  it,  and  have  no 
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record  that  would  show.  ...  I  frequently  make  surveys 
in  Grand  View.  I  tried,  of  course,  to  find  the  original  stone. 
I  didn't  succeed  in  that.  In  an  early  day  I  found  a  stone 
at  the  comer  of  Dr.  Higley's  lot,  in  block  22,  of  Springer's 
addition.  I  think  I  must  have  used  that  as  a  starting  point. 
I  never  found  anything  else.  I  think  the  Garret  building 
and  the  building  south  agree.  There  may  be  a  difference  of 
a  foot.  .  .  •  John  B.  Sisson  made  the  old  survey  of  the 
Higley,  lot.  He  was  then  county  surveyor.  It  is  the  one  Mr. 
Bridges  lives  on  now.  Based  on  the  Sisson  survey,  I  made  a 
survey  this  summer  that  I  thought  maybe  might  give  some, 
light  on  it.  I  thought  it  was  based  on  the  Sisson  survey  be- 
cause Dr.  Higley  was  the  owner  of  where  the  Bridges  prop- 
erty is  now,  and  I  thought  he  knew  where  the  comers  were 
when  he  set  that  bam  foundation.  I  took  the  comer  of  the 
Higley  bam,  a  brick  comer.  It  has  been  in  position  fifty 
years.  It  stands  immediately  west  of  the  Bridges  property, 
across  the  alley.  Taking  the  pier  of  the  Higley  bam,  I 
made  a  survey  from  that."  The  survey  made  by  this  sur- 
veyor places  the  street  line  one  and  three-tenths  feet  east 
of  the  one  run  by  the  town  surveyor,  at  the  northeast  comer 
of  block  22,  and  four  feet  east  of  that  line  at  the  southeast 
comer.  This  old  surveyor  also  testified :  ' '  There  is  a  stone 
at  the  northwest  comer  of  the  Higley  lot  straight  west  of 
the  Bridges  lot.  Measuring  from  the  pier  back  to  this  corner 
I  think  is  one  hundred  and  forty-four  feet  The  length  of 
the  lot  as  shown  by  the  plat  is  one  hundred  and  forty-two 
feet.  The  town  plat  gives  the  alley  as  sixteen  and  one-half 
feet  wide.  Springer's  addition  sixteen  feet.  They  have  been 
in  the  habit  of  making  it  either  way  because  of  that  dis- 
crepancy in  the  plats.  My  measurement  brought  the  line 
18  inches  east  of  Byans'  cement  block  at  Bridges  comer  by 
allowing  sixteen  and  one-half  feet  for  the  alley." 

Buildings  and  fences  were  erected  upon  the  lots  many 
years  ago,  one  house  as  early  as  1851,  and  another  fourteen 
or  fifteen  years  before  the  trial,  and  the  porches  to  which  we 
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have  referred  were  either  built  or  remodeled  upon  practically 
the  same  foundations  many  years  ago.  When  the  fences 
were  built,  they  corresponded  with  those  in  the  block  immedi- 
ately north  of  block  22,  and  every  one  thought  they  were  on 
the  true  line,  down  to  about  the  year  1905,  when  the  town 
employed  the  surveyor.  Thereafter  a  controversy  arose,  and 
a  committee  was  appointed  by  the  town  council  to  confer 
with  Bridges.  This  committee  could  not  agree  among  them- 
selves,  but  Bridges  understood  that  he  was  to  construct  a 
sidewalk  at  a  given  place,  and,  acting  upon  that  assumption, 
he  laid  a  sidewalk  at  the  place  indicated,  which  is  the  one 
which  defendant  town  gave  hiqi  notice  to  remove.  We  are 
constrained  to  hold  that  defendant  has  not  produced  suffi- 
cient testimony  to  show  that  the  fences  erected  at  what  was 
supposed  to  be  the  street  line  of  plaintiffs'  lots  were  not,  and 
are  not,  upon  the  true  line.  The  surveyor  who  made  the 
survey  for  the  town  did  not  start  at  any  known  monument 
or  comer,  and  it  is  no  better  than,  if  as  good  as,  that  run 
many  years  before  by  the  old  county  surveyor.  The  original 
lines  and  monuments  were  all  lost,  and,  in  the  absence  of 
better  testimony,  the  trial  court  was  justified  in  taking  the 
testimony  of  those  who  erected  the  improvements  and  built 
the  fences  when  the  true  lines  were  fresher  in  the  minds  of 
the  people,  as  worth  as  much,  if  not  more  than  the  unsworn 
statements  of  witnesses  to  the  surveyor  employed  by  the 
town,  as  to  the  location  of  lines,  etc.,  upon  which  to  find  a 
starting  point  for  his  survey.  In  this  respect  the  case  is  quite 
like  Corey  v.  City  of  Ft.  Dodge,  118  Iowa,  742. 

II.    Again,  while  an  estoppel  will  not  be  found  from  the 
erection  of  fences  or  the  planting  of  trees  and  shrubs  alone, 

it  may  be  established  from  the  erection  of  sub- 
*  •  ^J^il  *■*         stantial  improvements  by  the  owner  of  the  lot 

with  reference  to  a  given  line  with  the  knowl- 
edge and  acquiescence  of  the  town.  Here  houses  were  built, 
porches  erected,  sidewalks  laid,  fences  constructed,  and  gen- 
eral improvements  made  with  reference  to  a  given  line  which 
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corresponded  with  that  on  the  block  to  the  north,  with  the 
knowledge  and  acquiscence  of  the  town  and  its  officials,  and 
to  now  remove  them  will  not  only  render  the  premises  un- 
sightly,  but,  in  fact,  destroy  part  of  the  porches,  leaving  part 
of  them  in  the  street.  The  sidewalk  would  be  upon  the  lots 
and  inside  the  street  line,  and,  as  we  understand  it,  the  line 
contended  for  by  the  city  would  be  crooked  and  out  of  joint 
with  that  in  the  block  to  the  north.  Such  facts  clearly  make 
a  case  of  estoppel  under  the  authorities  hitherto  cited.  Plain- 
tiffs do  not  complain  of  the  decree,  and  defendants'  contention 
is  without  merit.  The  lines  and  comers  were  therefore  prop- 
erly established  by  the  trial  court,  and  its  decree  must  be,  and 
it  is.  Affirmed. 


S.  H.  Pate,  Appellant,  v.  T.  H.  Ralston. 

Bales:  breach:  REifEDiss:  action  for  price:  condition  prece- 
dent. Where  the  purchaser  of  goods  has  repudiated  his  completed 
contract  the  seller  may  select  either  of  three  remedies;  he  may 
hold  the  property  for  the  vendee  and  sue  for  the  price,  or  he  may 
keep  it  as  his  own  and  sue  for  the  difference  between  the  market 
value  and  the  contract  price,  or  he  may  sell  the  property  for  the 
highest  price  he  can  obtain  and  sue  for  the  balance  of  the  pur- 
chase price.  Where  he  elects  to  rely  upon  the  contract  and  sue  for 
the  purchase  price  he  must  fully  perform  on  his  part,  and  failure 
to  set  apart  the  goods  for  the  purchaser,  or  to  deliver  or  tender 
the  same,  will  defeat  recovery;  and  the  necessity  of  performance 
in  this  respect  is  not  obviated  by  a  notice  from  the  purchaser 
that  he  would  not  accept  the  goods,  and  that  shipment  would  be  at 
the  seUer's  risk. 

Appeal  from  Woodbury  District  Court. — ^Hon.  David 
MouLD^  Judge. 

Wednesday,  February  12,  1913. 

Action  for  the  purchase  price  of  fruit,  shrubs,  and  trees 
resulted  in  a  verdict  being  directed  for  defendant  and  judg- 
ment entered  thereon.    The  plaintiff  appeals. — A-ffirmed. 
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8.  D.  Biniker  and  J.  W.  HaUam,  for  appeUant. 

Herman  Walling  and  T.  F.  Oriffin^  for  appellee. 

Ladd,  J.  The  defendant^  at  the  solicitation  of  one 
Shearer,  an  agent  of  plaintiff,  purchased  fruit  shrubs  and 
trees.  The  order  therefor  read:  '^No.  49.  December  6,  1909. 
I,  Thomas  H.  Ralston,  have  this  day  bought  of  Saddler  Bros. 
Nurseries^  Bloomington,  UL,  the  following  bill  of  trees,  etc., 
to  be  forwarded  in  the  spring  of  1910,  which  I  agree  to  pay  for 
in  cash,  value  received,  when  they  arrive  at  Anthon,  Iowa. 
(Here  follows  list.)  Total  amount  of  my  order  is  $2,215.00. 
I  will  not  countermand  this  order.  The  articles  are  to  be 
delivered  in  good  condition.  [Signed]  T.  H.  Ralston.  P.  O. 
Anthon,  Iowa,  R.  R  No.  1,  Residence  1^4  N.  W.  J.  C.  Shearer, 
Canvasser. "  The  defendant  wrote  plaintiff  February  15, 1910 : 
**I  withdraw  the  order  for  trees,  etc.,  given  December  6th, 
1909. '  *  To  this  plaintiffs  responded  two  days  later :  ' '  Kindly 
read  copy  of  your  contract  for  nursiery  stock  and  you  will 
note  that  the  contracts  read  that  you  will  not  countermand 
the  order,  therefore  your  trees  will  be  shipped  in  proper  time 
for  planting,  next  spring. ' '  The  defendant,  on  February  19, 
1910,  answered:  ^'I  decUne  to  receive  the  trees,  and,  if  you 
ship  them,  you  will  do  so  at  your  own  risk.''  A  member  of 
plaintiff's  firm  testified  on  cross-examination  that  ''the  stock 
was  taken  from  the  ground  somewhere  between  the  10th  or 
15th  of  December.  We  sold  no  other  stock  of  that  grade  that 
year  except  some  pear  trees,  but  sold  a  great  deal  of  other 
stock,  and  put  it  away  until  the  next  season  whether  we  have 
orders  for  it  or  not. ' '  In  the  spring  following  the  goods  were 
shipped  from  Bloomington,  111.,  into  Iowa,  but  there  was  no 
showing  that  these  ever  reached  Anthon  or  were  ever  deliv- 
ered or  tendered  to  the  defendant.  The  same  witness  testified 
that  plaintiff  *  *  always  stood  ready  to  deliver  the  goods  called 
for  by  the  order  .  .  .  to  do  so  at  any  time  in  the  shipping 
season.''    The  state  of  fiacts  as  thus  recited  was  held  not  to 
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entitle  plaintiff  to  the  recovery  of  the  purchase  price,  and, 
as  no  evidence  of  market  value  was  adduced  as  a  basis  for 
the  measure  of  damages  recoverable  on  a  breach  of  the  con- 
tract, Verdict  was  directed  to  be  returned  for  the  defendant 

I.  As  the  order  for  the  fruit  trees  and  shrubs  had  been 
accepted,  the  contract  was  complete  long  before  the  letters 
were  sent  to  plaintiff,  undertaking  to  repudiate  the  order. 
Ordinarily  in  these  circumstances  any  of  three  remedies  is 
available  to  the  vendor:  (1)  He  may  retain  the  property 
for  the  vendee  and  recover  the  purchase  price;  or,  (2)  keep 
it  as  his  own  and  sue  for  the  difference  between  the  market 
value  and  the  contract  price';  or  (3)  he  may  sell  the  property 
for  the  highest  price  he  can  get  and  recover  the  balance  of 
the  purchase  price.  Hamilton  v.  Finnegan,  117  Iowa,  623. 
It  does  not  appear  that  plaintiff  sold  the  property,  and,  as  no 
evidence  of  market  value  was  adduced,  it  is  evident  that 
neither  of  the  methods  last  mentioned  was  contemplated.  The 
remedy  first  named  then  must  have  been  relied  on,  and  it  has 
been  repeatedly  recognized  as  available  in  this  state.  McAU 
ister  V.  Safley,  65  Iowa,  719 ;  McCormick  v.  Market,  107  Iowa, 
340. 

In  order  to  recover  the  purchase  price,  however,  every- 
thing required  of  the  vendor  to  pass  title  must  have  been 
performed.  Moline  Scale  Co.  v.  Beed,  52  Iowa,  307.  As  said 
by  Cole,  J.,  in  McClung  v.  Kelley,  21  Iowa,  508:  *'No  sale  is 
complete  so  as  to  vest  in  the  vendee  an  immediate  right  of 
property  so  long  as  anything  remains  to  be  done  between  the 
buyer  and  seller  in  relation  to  the  thing  sold."  Snyder  v.  Tib- 
bals,  32  Iowa,  447 ;  Augustine  v,  McDowell,  120  Iowa,  401.  The 
theory  on  which  recovery  of  the  purchase  price  is  allowed 
notwithstanding  the  vendee's  repudiation  of  the  contract  is 
that  by  performance  on  his  part  the  vendor  has  vested  title  in 
the  vendee ;  possession  being  retained  by  the  vendor  for  him, 
and  for  this  reason  the  latter  is  entitled  to  the  purchase  price. 
Oklahoma  Vinegar  Co,  v.  Carter,  116  Qa.  140,  (42  S.  E.  378, 
59  L.  R.  A.  122,  94  Am.  St.  Rep.  112) ;  Unexcelled  Fireworks 


414  Pate  v.  Ralston.  [158  Iowa 

Co.  V.  Pontes,  130  Pa.  536,  (18  Atl.  1058,  17  Am.  St.  Rep. 
788) ;  Oanson  v.  Madigtm,  13  Wis.  67 ;  Pusey  v.  Dodge,  3  Pen- 
newiU  (Del.)  63,  (49  Atl.  248) ;  35  Cyc.  5311;  24  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  1118.  '*In  all  cases  of  contracts  for 
the  sale  of  personial  property,  where  it  has  any  market  value, 
the  vendor,  before  he  can  recover  of  the  vendee,  must  have  de- 
livered the  property  to  the  vendee,  or  have  done  such  acts 
as  vested  title  in  the  vendee,  or  would  have  vested  the  title  in 
him  if  he  had  consented  to  accept  it,  for  the  law  will  not 
tolerate  the  palpable  injustice  of  permitting  the  vendor  to 
hold  the  property,  and  also  to  recover  the  price  of  it.*'  Shipps 
V.  Atkinson,  8  Ind.  App.  505,  (36  N.  E.  375) ;  Dtoiggins  v. 
Clark,  94  Ind.  49,  (48  Am.  Rep.  140).  To  permit  the  vendor 
to  retain  title  and  recover  the  purchase  price  would  be  intol- 
erable, but  this  is  precisely  the  situation  of  plaintiff.  The 
fruit  trees  and  shrubs  had  not  been  set  apart  for  defendant  as 
had  the  butter  for  the  vendee  in  Mitchell  v.  Le  Clair,  165  Mass. 
308,  (43  N.  E.  117).  Nor  had  delivery  been  effected  or  even 
tendered. 

That  defendant  in  countermanding  the  order  said  he  de- 
clined to  receive  the  trees  and  that  shipping  would  be  at 
plaintiff's  risk  would  not  obviate  the  necessity  of  delivery  at 
the  time  stipulated  if  plaintiff  insisted  on  performance  of  the 
contract.  Of  course,  the  rule  would  be  otherwise  were  the 
countermand  treated  as  a  breach  of  the  agreement  and  recov- 
ery of  damages  only  sought.  Roehm  v.  Horst,  178  U.  S.  1,  (20 
Sup.  Ct.  780,  44  L.  Ed.  953).  But  in  electing  to  stand  on  the 
contract,  instead  of  treating  it  as  breached,  he  undertook  to 
perform  the  terms  exacted  of  the  seller,  and  these  were  not 
to  be  performed  until  spring,  and  not  until  performed  was 
defendant  required  to  pay  the  purchase  price.  In  other  words, 
nothing  was  then  done  to  pass  title  to  the  buyer,  and,  in  the 
absence  of  any  proof  of  delivery  as  stipulated,  or  tender  or 
waiver  thereof,  the  seller  was  not  entitled  to  recover  the  pur- 
chase price.    Williams  v.  Triplett,  3  Iowa,  518,  and  McCor- 
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mick  Harvesting  Machine  Co.  v.  Markert,  107  Iowa,  340,  are 
not  inconsistent  herewith. 

The  court  rightly  directed  a  verdict  for  defendant,  and 
the  judgment  is  Affirmed. 


Sarah  J.  Goeldner,  Appellant,  v.  T.  L.  Qoeldner,  Appellee. 

Dtvorce:     cbueltt.     A  divorce  should  not  be  granted  the  wife  on  the 

1  ground  of  cruel  and  inhuman  treatment,  consisting  mainly  of  bit- 
ter and  hateful  language,  where  it  appeared  that  the  wife  was 
guilty  of  like  conduct,  and  she  failed  to  show  that  the  cruelty  com- 
plained of  endangered  her  life. 

Same:     dismissal  of  former  action:     effect.     Voluntary   dismissal 

2  of  an  action  for  divorce  and  a  return  to  the  defendant  wiU  not 
bar  the  right  to  subsequently  bring  a  similar  action,  nor  prevent 
consideration  in  the  later  action  of  the  entire  life  of  the  parties. 

Appeal  from  Keokuk  District  Court. — Hon.  B.  W.  Pres- 
ton, Judge. 

Fmday,  February  14,  1913. 

This  is  an  action  for  divorce  on  ground  of  cruel  and  in- 
liuman  treatment.  There  was  a  judgment  dismissing  the  peti- 
tion, and  the  plaintiff  appeals. — Affirmed. 

F.  L.  Qoeldner  and  E.  F.  Wagner,  for  appellant. 

Hugo  L.  Qoeldner  and  D.  W.  Hamilton,  for  appellee. 

Evans,  J. — The  plaintiff  is  fifty-three  years  of  age,  and 

her  husband  is  fifty-six.    They  were  married  in  1886.    Two 

yeai^  later  a  daughter  was  born,  and  this  is  the  only  child 

.    ^  of  their  marriage.     She  is  now  married  .and 

1.  Divorcb:  ^ 

cruelty.  appears  in  this  record  as  Lola  Smith ;  she  and 

her  husband  both  appearing  as  witnesses  for  the  plaintiff. 
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The  petition  charges  cruel  and  inhuman  treatment  sach  aa  to 
endanger  the  life  of  the  plaintiff.  The  evidence  is  voluminous, 
and  covers  the  entire  period  of  the  married  life  of  the  parties. 
It  is  a  story  of  unhappiness^  continuous  and  intolerable.  The 
cruelty  charged  consists  mainly  of  language  hard  and  hate- 
ful. If  the  case  could  be  made  to  rest  upon  the  wrongful 
conduct  and  bitter  language  of  one  party  alone,  either  would 
be  entitled  to  a  divorce.  Each  party  seems  to  have  prodded 
the  life  of  the  other  with  a  persistent  controversy  of  speech. 
The  harsh  words  of  one  have  usually  been  reciprocal  to  that 
of  the  other,  and  it  is  difScult  from  this  record  to  locate  the 
first  cause  in  any  controversy.  The  parties  have  lived  in  the 
same  house,  but  have  not  cohabited  for  many  years ;  nor  has 
the  plaintiff  cooked  any  meals  for  the  defendant  for  some 
years.  This  state  of  affairs  seems  to  have  arisen  out  of  no 
other  reason  than  mutual  antipathy.  The  plaintiff  has  shown 
abundant  wrongful  conduct  on  the  part  of  her  husband,  but 
she  has  failed  to  show  herself  reasonably  free  from  similar 
conduct  on  her  own  part.  We  refrain  from  going  into  the 
details  of  evidence.  Some  of  it  is  quite  unprintable  and  ex- 
ceedingly repulsive.  Some  of  its  private  disclosures  were 
wholly  unnecessary,  and  furnished  no  aid  to  either  side,  and 
ought  to  have  been  withheld  from  public  gaze.  The  evidence 
also  failed  to  show  that  the  cruelty  complained  of  has  en- 
dangered the  life  of  the  plaintiff.  It  seems  incredible  that 
such  conduct  could  be  borne  without  destroying  the  health 
of  both  parties.  The  health  of  the  defendant  has  suffered 
some  deterioration  for  several  years.  It  appears  that  the 
health  of  the  plaintiff  was  poor  in  the  earlier  years  of  her 
married  life,  and  this  may  account  for  much  of  her  im- 
patience and  improper  conduct.  But  in  later  years  her  health 
has  constantly  improved,  and  she  appeared  to  enjoy,  at  the 
time  of  the  trial,  as  good  health  and  perhaps  better  than  at 
any  previous  time. 

The  plaintiff  brought  a  similar  action  in  1895.    But  she 
later  dismissed  the  same  and  returned  to  her  husband.    Some 
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stress  is  laid  upon  this  fact  by  the  defendant.  We  do  not  deem 
2  samb  •  dis-  ®^^^  ^^^  ^  ^^  ^^y  particular  weight  against 
mlr'*acUon'^''  ^^^  plaintiff.  It  is  in  no  sense  discreditable  to 
®^«^*-  a  wife  to  dismiss  a  divorce  suit  and  accept 

reconciliation,  even  though  she  had  proper  ground  for  her 
action.  She  ought  not  for  that  reason  alone  to  bear  the  ban 
of  adverse  presumption.  We  think  the  plaintiff  herein  is  en- 
titled to  a  consideration  of  the  entire  story  of  her  married  life, 
regardless  of  the  dismissal  of  the  former  suit. 

Giving,  however,  to  such  evidence  the  fullest  considera- 
tion, we  feel  constrained  to  say  that  a  decree  of  divorce  cannot 
be  granted  under  the  provisions  of  our  statute.  This  result 
has  its  harshness.  If  reconciliation  be  deemed  impossible,  the 
plaintiff  must  suffer  most. 

In  obedience  to  the  statute,  however,  we  must  deny  her 
petition. 

The  judgment  below  therefore  is  Affirmed. 

Preston,  J.,  took  no  part. 


G.  W.  Shideler,  Appellant,  v.  Tribe  op  the  Sioux,  et  aL, 
Appellees. 

Ihtozlcating    liquors:    illegal    distribution:    place:    punishment. 

1  A  corporation,  though  organized  for  a  lawful  purpose,  which  main- 
tained a  place  in  a  public  street  walled  off  by  canvas  and  used  as 
a  place  for  entertaining  its  guests,  and  there  received  and  dis- 
tributed intoxicating  liquor  to  its  members  and  guests,  was  guilty 
of  violating  the  statute  prohibiting  the  keeping  or  maintaining  of 
a  dubroom  or  other  place  in  which  liquors  are  received  or  kept 
for  use,  gift  or  sale;  as  the  statute  not  only  refers  to  a  club- 
room,  but  includes  any  place  maintained  for  disbursing  liquor; 
and  a  violation  of  the  statute  in  such  manner  is  punishable  under 
the  provisions  of  the  Code  relating  to  illegal  sales,  and  the  abate- 
ment of  nuisances. 

Baaie:     The  dispensing  or  distribution  of  intoidcating  liquors  among 

2  the  members  of  an  organization  constitutes  an  iUegal  sale,  within 
the  meaning  of  Code  section  2382,  as  amended,  regardless  of 
whether  the  same  is  done  in  any  place. 

Vol.  158  Ia.— 27 
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Samo:    xkiping  of  liquor.    An  organisation  which  receives  and  imme- 

3  diately  distributes  intoxicating  liquor  among  its  guests  is  guilty 
of  violating  the  statute.  It  is  not  necessary  that  there  should  be 
any  permanent  keeping. 

Same:    good   faith   distbibtjtion.     Where   an    organization   actually 

4  received  and  disbursed  intoxicating  liquors  to  its  members  and 
guests,  it  did  the  acts  prohibited  by  the  statute,  and  the  question 
of  its  good  faith  or  that  of  its  guests  is  immateriaL  It  was  also 
immaterial  that  there  was  no  profit  in  the  transaction,  or  that  it 
was  incidental  to  the  main  purpose  of  the  organization. 

Same:    injunction:    abatement  or  nuisanos.    Where  a  corporation 

5  unlawfully  distributed  liquor  among  its  members  and  guests,  and 
its  officers  claimed  the  right  and  expressed  the  intention  to  con- 
tinue to  do  so,  the  evidence  authorized  an  injunction  restraining 
the  further  illegal  acts  of  the  corporation  and  its  members  actually 
participating  therein. 

Appeal  from  Woodbury  District  Court. — Hon.  Willlah 
Hutchinson,  Judge. 

« 

Satubdat,  Febbuaby  15,  1913. 

AcnoN  for  injunction.  Plaintiff's  petition  was  dimissed 
and  the  injunction  denied.  Plaintiff  appeals. — Reversed  as 
to  some  defendants ;  Affirmed  as  to  others. 

John  F.  Joseph,  for  appellants. 

Henderson  dt  Fribourg,  for  appellees. 

Pbbston,  J. — I.  The  members  of  the  defendant  associa- 
tion are  good  Indians,  representative  young  business  men  of 
Sioux  City,  incor];)orated  for  a  proper  purpose,  to  wit,  to 
advance  the  business  interests  of  their  home  city.  The  evi- 
dence is  undisputed,  and  the  question  is  whether,  under  the 
facts,  they  have  violated  section  2404  and  other  provisions  of 
the  Code  in  dispensing  and  distributing  intoxicating  liquor 
to  their  members  and  visiting  guests. 
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The  facts,  as  shown  by  the  record,  are,  as  testified  to  by 
the  secretary  of  the  organization,  who  was  called  as  a  witness 
for  plaintiff:  That  the  defendant  Tribe  of  the  Sioux  is  an 
auxiliary  of  the  Commercial  Club,  a  boosters'  organization, 
as  he  calls  it,  for  Sioux  City.  That  it  is  incorporated, 
with  a  president,  treasurer,  secretary,  and  a  board  of 
directors.  That  it  is  not  strictly  a  secret  organization, 
but  there  is  a  form  of  initiation  for  the  entertainment  of 
out  of  town  business  and  professional  men,  when  guests  of  the 
organization.  The  meetings  were  held  for  the  entertainment 
of  such  guests,  who  came  upon  invitation.  That  the  associa- 
tion has  no  other  purpose  but  promoting  trade  in  the  sur- 
rounding territory.  It  has  no  clubrooms  of  any  kind,  nor 
any  office.  It  does  not  own  any  meeting  place.  There  are 
between  eleven  and  twelve  hundred  members,  who  pay  a  fee 
of  $5.  During  the  summer  and  fall  of  1911,  soon  before  the 
commencement  of  this  suit,  it  held  four  meetings.  These 
meetings  are  called  *' powwows."  There  is  a  degree  team  for 
putting  on  what  they  call  dramatic  work.  Dr.  Oarver  is  one 
of  the  committee  to  whom  was  referred  the  question  of  revis- 
ing a  ritual,  and  he  had  charge  of  the  so-called  ritualistic  work 
in  the  degree  team.  The  first  meeting  was  in  August,  at  which 
time  the  editors  of  northeastern  Nebraska,  northwestern  Iowa, 
and  southeastern  Dakota  were  its  guests.  The  meeting  was 
held  at  the  Auditorium.  Following  the  meeting  a  lunch  was 
served  on  Seventh  street  alongside  of  the  Auditorium.  A  six  or 
seven  foot  canvas  wall  was  thrown  about  that  portion  of  the 
street  during  the  time  the  luncheon  was  served.  A  place  about 
one  hundred  and  fifty  by  sixty  feet  was  shut  off  to  the  mem- 
bers of  this  organization  and  its  guests.  Refreshments  were 
served,  consisting  of  several  hundred  pint  bottles  of  beer, 
coffee,  ginger  ale,  etc.  The  luncheon  was  served  on  Seventh 
street  by  the  entertainment  committee  of  the  Tribe  of  the 
Sioux.  Later  two  such  meetings  were  held  during  fair  week, 
when  practically  the  same  condition  existed  as  to  the  serving 
of  a  Dutch  lunch.    Beer,  iginger  ale,  and  other  drinks  were 
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served  on  the  different  occasions.  Any  of  the  guests  or  mem- 
bers who  desired  beer  could  take  it.  The  leading  wholesale 
houses  and  manufacturers  of  Sioux  City  had  abolished  the  idea 
of  giving  trade  excursions,  as  they  had  done  in  former  years^ 
and  devoted  the  money  to  the  entertainment  of  these  fair  week 
guests,  with  the  aid  of  the  Tribe  of  the  Sioux.  There  was 
another  such  meeting  Held  later,  and  under  the  same  condi- 
tions. Upon  these  occasions  the  association  rented  the  Audi- 
torium, when  it  held  its  ceremonial  entertainments.  It  has  no 
meeting  place  at  this  time;  nor  has  it  ever  had  for  any  pur- 
pose. It  has  no  headquarters,  except  by  the  courtesy  of  the 
board  of  directors  of  the  Commercial  Club,  which  has  allowed 
the  secretary's  headquarters  to  be  there.  It  wias  never  the 
object  or  intention  of  the  Tribe,  nor  any  of  its  officers,  that 
intoxicating  liquors  should  be  kept,  used,  or  dispensed  by 
the  organization;  and  it  never  has  been,  except  as  here  de- 
tailed. The  members  and  officers  never  associated  themselves 
for  the  purpose  of  having  a  dubroom  or  place  where  liquors 
could  be  used,  kept,  sold,  or  dispensed  at  any  time.  The 
Tribe  has  no  understanding  or  arrangement  among  them- 
selves, or  anybody,  for  the  purpose  of  in  any  manner,  directly 
or  indirectly,  evading  or  violating  any  of  the  laws  relative  to 
intoxicating  liquors.  On  the  occasions  when  the  meetings 
were  held,  about  4,000  business  men  from  the  surrounding 
country  attended.  They  were  served  with  luncheon  in  the 
street.  The  beer  used  was  purchased  by  the  Tribe,  and  was 
paid  for  subsequently  by  the  organization.  It  was  delivered 
on  Seventh  street.  No  beer  was  delivered  in  the 
Auditorium,  but  men  were  stationed  in  the  door  for  the 
purpose  of  keeping  any  one  from  carrying  beer  into  the  build- 
ing. No  beer  went  into  the  building.  No  beer  or  liquor  has 
ever  been  sold,  directly  or  indirectly,  by  the  association  or 
any  of  its  officers;  and  they  never  dispensed  or  gave  it  away, 
except  as  described  herein.  The  beer  used  at  the  meeting 
was  bought  immediately  before  the  meeting  began,  and  what 
was  left  was  immediately  carted  back  to  the  wholesaler  from 
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whom  it  was  bought.  The  association  was  incorporated  under 
the  statute  governing  incorporations  not  for  pecuniary  profit, 
but  was  organized  for  business  and  social  purposes.  There 
were  two  reasons  for  holding  the  meetings  in  the  street :  One 
was  so  as  not  to  embarrass  the  Auditorium  Company,  and  the 
other  was  because  it  was  too  warm  in  the  building.  A  com- 
mittee had  charge  of  the  entertainments.  Practically  all  the 
street  and  sidewalk  on  Seventh  street  along  the  Auditorium 
was  securely  fenced  from  the  public,  and  men  placed  at  the 
doors  to  see  that  none  got  in  who  had  no  right  to  be  there, 
especially  young  men,  minors,  and  boys.  That  part  of  the 
street  so  fenced  off  was  lighted  overhead  with  several  hundred 
lights. 

The  witness  also  testified  that  he  did  not  know  whether 
the  Tribe  of  the  Sioux  would  have  any  more  meetings  or  not, 
but  that  he  presumed  they  would,  and  that  he  could  not  answer 
as  to  whether  they  would  serve  beer  if  the  occasion  should 
arise,  and  that  the  Tribe  of  the  Sioux  would  have  to  change 
its  methods,  if  it  found  it  was  not  doing  right.  Says  he  took 
part  in  the  functions;  does  not  know  whether  the  city  gave 
its  permission  to  use  the  street ;  that  no  violation  of  the  law 
was  intended,  and  they  feel  perfectly  within  their  rights. 

The  foregoing  is  all  the  evidence  introduced  on  the  trial, 
and  substantially  as  the  witness  gave  it,  as  to  the  purposes 
of  the  organization,  the  manner  of  conducting  their  entertain- 
ments, and  the  conditions. 

II.     Section  2404  reads: 

Every  person  who  shall,  directly  or  indirectly,  keep  or 
maintain,  by  himself  or  by  associating  or  combining  with 
others,  or  who  shall  in  any  manner  aid,  assist  or  abet  in  keep- 
ing or  maintaining,  any  clubroom,  or  other  place  in  which 
intoxicating  liquors  are  received  or  kept  for  the  purpose  of 
use,  gift,  barter  or  sale,  or  for  distribution  or  division  among 
the  members  of  any  club  or  association  by  any  means  what- 
ever, and  every  person  who  shall  use,  barter,  sell  or  give 
away,  or  assist  or  abet  another  in  bartering,  selling  or  giving 
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away,  any  intoxicating  liquors  so  received  or  kept,  shall  be 
punished  by  a  fine  of  not  less  than  one  hundred  dollars  nor 
more  than  five  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  not  less  than  thirty  days  nor  more  than  six 
months. 

Some  of  the  questions  in  this  case  are  ruled  by  the  de- 
cisions of  this  court  in  State  v,  Johns,  140  Iowa,  125,  and 
Sawyer  v.  Frank,  152  Iowa,  341.    In  these  cases  it  was  held 

that  a  person  violating  section  2404  is  liable 

^  •  Li JuSSf  "**     nnder  sections  2382,  2384,  and  2405  of  the 

ti^\  piaoe^^'    Code;  ond  that  the  words  '^dispensing''  and 

punishment.         tt  -%*  .   •-*.    ^*       it 

distributing"  are  synonymous. 

The  defendants  contend  that  under  the  facts  shown  there 
is  no  violation  of  law;  that  the  defendant  association  is  not 
a  club;  that  it  was  not  organized  or  maintained  for  the  pur- 
pose of  selling  or  distributing  liquor;  that  no  clubroom  or 
place  was  kept,  used,  or  maintained  for  the  illegal  use  or 
distribution  of  liquors  among  its  members ;  that  the  transac- 
tion in  question  differed  in  no  way  from  the  entertainment  of 
guests  by  an  individual  at  his  private  home ;  that  it  is  not  an 
offense  for  one  to  keep  or  purchase  liquor  for  his  own  use 
and  the  use  and  entertainment  of  his  guests;  that  what  de- 
fendants did  was  not  a  subterfuge  to  evade  the  law ;  and  that 
they  acted  in  good  faith  in  the  matter. 

It  may  be  the  impression  that  section  2404  refers  only  to 
a  clubroom.  To  be  sure,  it  does  cover  a  clubroom;  but 
we  think  it  is  broader.  It  provides  that  **  every  person 
who  shall,  directly  or  indirectly,  keep  or  maintain,  by 
himself  or  by  associating  or  combining  with  others,  or 
who  shall  in  any  manner  aid,  assist  or  abet  in  keeping  or 
maintaining,  any  clubroom,  or  other  place  in  which  intox- 
icating liquors  are  received  or  kept  for  the  purpose  of  use, 
.  .  or  for  distribution,  or  division  among  the  members 
of  any  club  or  association  by  any  means  whatever,"  etc. 

If  the  defendants  kept  a  clubroom  or  other  place  in 
which  liquors  were  received  or  kept  for  the  purpose  of  use 
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or  distribution  among  its  members,  by  Any  means  whatever, 
it  would  be  a  violation  of  the  statute.  The  place  walled  off 
by  the  canvas  tent  in  the  street,  if  not  a  dubroom,  was  a 
place.  A  place  applies  not  only  to  a  building,  but  also  to 
any  inclosure,  whether  covered  or  not.  Brookline  v.  Hatch, 
167  Mass.  380,  (45  N.  E.  756,  36  L.  B.  A.  495) ;  30  Cyc.  1633. 
A  tent,  or  a  hole  in  the  ground,  or  the  like,  would  be  a  place, 
within  the  meaning  of  such  a  statute  as  this.  The  canvas 
wall  used  in  this  case  would  be  none  the  less  a  place. 

Furthermore,  under  section  2382  of  the  Code,  as  amended 
(Code  Supp.  section  2382),  it  is  not  necessary  that  the  sale 
or  dispensing  be  in  a  place.    The  dispensing  or  distribution  of 

intoxicating  liquors  among  the  members  of 
an  organization  constitutes  a  sale.  State  v. 
Johns,  140  Iowa,  133.  A  distribution  of  liquor,  under  the 
circumstances  shown  by  the  evidence  in  this  case,  would  bring 
the  parties  within  said  section  2382.  But  considering  the 
matter  further  as  to  section  2404. 

Beer  was  received  and  used  there  and  distributed  among 
the  members  of  the  defendant  association.  It  was  kept  there 
also.  The  statute  reads  that  ''every  person  who  shall  keep 
3  g^jjj.  fceep-  ^^  maintain  a  place,"  etc.  The  word  **main- 
inK  of  liquor,  tain,''  perhaps,  has  a  broader  meaning  than 
the  word  ' '  keep. ' '  Both  words  are  used  in  this  section ;  that 
is,  every  person  who  shall  keep  or  maintain,  etc. 

The  defendant  association  and  its  managing  ofBcers  re- 
ceived and  kept  this  beer  for  the  time  being.  It  is  not  neces- 
sary that  there  should  be  any  permanent  keeping.  It  has 
been  held  under  another  statute,  where  the  language  is  simi- 
lar, '4f  a  person  keep  a  house  resorted  to  for  the  purpose  of 
gambling,''  that  one  act  of  gambling  will  complete  the  offense ; 
and  that  it  is  as  complete,  if  the  house  is  kept  for  one  day, 
as  if  kept  for  a  year.  State  v.  Crogan,  8  Iowa,  523 ;  State  v. 
Cooster,  10  Iowa,  453.  And  it  has  been  held  that  proof  of 
one  sale  of  intoxicating  liquor  in  a  building  is  sufficient  to 
constitute  a  nuisance.    State  v.  Reyelts,  74  Iowa,  499. 
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If  one  transaction  in  distributing  liquors  among  members 
is  equivalent  to  a  sale,  and  one  sale  is  sufficient  to  constitute  a 
nuisance,  then  surely  the  defendant  association,  in  the  differ- 
ent transactions  shown  by  this  record,  violated  the  law.  So  it 
would  seem  that  it  is  not  necessary  that  the  defendant  should 
have  owned  the  premises,  or  rented  them  for  any  particular 
length  of  time,  or  that  it  have  a  fixed  place  of  meeting. 

It  may  be  conceded  that  the  defendant  association  was 
organized  for  a  proper  and  legitimate  purpose,  but  that  can 
make  no  difference.  If  they  did  the  acts  prohibited  by  law, 
it  would  be  just  as  much  a  violation  of  the  law  as  though  they 
had  been  organized  for  that  express  purpose.  It  is  hardly 
probable  that  an  organization  of  this  kind  would  incorporate 
and  express  its  intention  to  sell  or  dispense  intoxicating 
liquors  contrary  to  law,  if  that  was  its  purpose  and  intention. 

It  is  urged  by  the  defendants  that  they  were  not  evading 
the  law,  but  that  they  were  acting  in  good  faith,  and  that 
its  guests  were  acting  in  good  faith;  but,  as  we  have 
said,  if  they  did  the  acts  that  the  law  prohibits^  and  kept 

the  place,  and  used  it  for  the  purpose  of  dis- 
*  *  faith  dfitrHm-    tributiug  Uquors,  they  would  be  guilty.    The 

question  of  good  faith  does  not  enter  into  it. 
State  V.  MuUenhoff,  74  Iowa,  271.  See,  also,  South  Shore 
Country  Club  v.  People,  228  111.  75,  (81  N.  E.  805,  12  L.  R. 
A.  [N.  S.]  519, 119  Am.  St.  Rep.  417, 10  Ann.  Cas.  383).  And 
this  would  be  true,  even  though  the  acts  were  done  openly  and 
without  any  concealment  or  evasion ;  nor  does  the  statute  read 
that  if  the  parties  distributed  or  dispensed  the  beer  in  good 
faith  they  would  be  excused. 

Counsel  for  defendants  cite  the  case  of  Austin  v.  State, 
22  Ind.  App.  221,  (53  N.  E.  481,)  and  quote  therefrom  at  some 
length.  They  say  they  think  it  has  an  indirect  bearing  upon 
the  liquor  agitation  in  this  state  and  the  disposition  of  courts 
to  legislate  upon  the  subject  of  intoxicating  liquors.  We  dis- 
claim any  such  disposition,  and  call  attention  to  the  fact, 
which  sometimes  seems  to  have  been  forgotten,  that  the  Legis- 
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lature  has  passed  these  laws;  and  we  have  been  and  are  now 
trying  to  interpret  them  in  such  a  way  as  to  give  force  to  the 
intention  of  the  Legislature.  That  case  is  not  at  all  in  point, 
for  the  reason  that  there  the  defendant  was  in  no  way  con- 
nected with  the  liquor  trafSc.  He  simply  furnished  liquor 
to  an  adult  friend,  as  his  guest,  in  his  own  private  apart- 
ments, without  price,  and  as  an  act  of  hospitality.  The 
Supreme  Court  of  Indiana  held  that  the  Legislature  had  not 
intended  to  go  as  far  as  to  make  this  a  crime.  It  is  not 
claimed,  and  we  think  it  could  not  be  claimed,  that  section 
2404  of  our  Code  would  prohibit  such  an  act.  The  trouble 
is  counsel  for  defendant  assume  that  the  acts  done  by  the  de- 
fendants in  this  case  are  the  same  as  though  a  person  should 
furnish  a  drink  of  liquor  to  his  friend  in  his  own  apart- 
ments. The  fact  that  there  is  no  profit  in  the  transaction  is 
immaterial.  Sawyer  v,  Franks  152  Iowa,  341.  Nor  the  fact 
that  the  distribution  or  dispensing  of  the  liquor  is  only  in- 
cidental to  the  main  purpose  of  the  organization.  South 
Shore  Country  Club  v.  People,  supra. 

The  defendants  did  keep  a  place  in  which  intoxicating 
liquors  were  received  and  kept  for  the  purpose  of  use  and  dis- 
tribution among  its  members,  and,  we  think,  clearly  violated 
Same  •  injunc-    ^^®  ^^'    ^^  ^  *  legitimate  inference  that  they 
ment  of^nui-      ^^^  Continue  to  do  so  in  the  street,  or  some 
■*"*^«-  other  place  unless  restrained.    The  secretary, 

as  a  witness,  said  he  presumed  they  would.  They  are  claiming 
the  right  to  do  so.  This  is  sufficient.  Bobzin  v.  Valve  Co.,  140 
Iowa,  744 ;  Sawyer  v.  Botti,  147  Iowa,  453. 

III.  Under  the  evidence  there  should  be  no  injunction 
against  the  Auditorium  Company.  It  is  made  a  party  de- 
fendant, but  the  evidence  shows  that  no  liquor  was  kept  in 
the  building;  that  no  sales  were  made  therein,  and  no  dis- 
tribution made  therein.  And  we  think  there  ought  to  be  no 
personal  injunction  against  the  defendants  Oarver  and  Whit- 
ley. The  testimony  does  not  show  that  they  had  anything 
whatever  to  do  with  the  distribution  of  the  liquor.     Garver 
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simply  revised  the  ritual,  and  was  in  chaise  of  the  degree 
team  in  reference  to  the  other  branch  of  the  work  of  the 
lodge,  having  nothing  whatever  to  do  with  the  dispensing 
or  distributing  of  beer. 

The  plaintiff  has  not  discussed  the  question  as  to  his 
liability,  apart  from  the  others,  and  we  do  not  know  just 
what  his  theory  is  as  to  Garver,  unless  he  claims  that  the  meire 
fact  that  he  is  a  member  of  the  organization  would  make 
him  liable.  Under  the  circumstances  of  this  case,  we  think 
that  could  not  be  so ;  the  organization  of  the  defendant  Tribe 
being,  on  the  face  of  it,  for  a  legitimate  and  proper  purpose. 
It  is  admitted  that  plaintiff's  attorney  is  a  member  of  the 
defendant  organization,  but  has  not  made  himself  a  defendant, 
so  that,  perhaps,  we  should  take  that  as  an  indication  that  he 
does  not  claim  that  the  mere  fact  of  membership  alone  would 
make  the  members  responsible. 

The  decree  should  run  against  the  defendant  Tribe  of 
the  Sioux  and  its  officers  and  W.  E.  Holmes,  secretary,  who 
participated  in  the  functions.  The  treasurer  is  not  a  party 
defendant 

The  decree  is  reversed  as  to  the  parties  hereinbefore  in- 
dicated, and  affirmed  as  to  the  defendants  Oarver,  Whitley, 
and  the  Auditorium  Company.  The  cause  is  remanded  for  a 
decree  in  harmony  with  this  opinion,  or  the  plaintiff  may, 
at  his  election,  have  a  decree  in  this  court. 

Reversed  as  to  some,  and  Affirmed  as  to  others. 


B.  H.  WixoM,  et  al.,  Appellees  v.  W.  H.  Hoar,  Appellant. 

Actions:  change  of  venue:  implied  contract:  waiver  of  error. 
1  An  action  must  be  brought  in  the  county  where  the  defendant 
resides,  unless  founded  upon  a  written  contract  expressly  provid- 
ing for  performance  at  some  other  place.  A  contract  by  impli- 
cation will  not  confer  jurisdiction  in  a  county  other  than  that  of 
defendant's  residence.  So  that  where  a  lease  providing  for  pay- 
ment of  rent  in  a  county  other  than  the  tenant's  residence  had 
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expired,  an  action  in  that  county  for  rent  which  accrued  while  the 
tenant  was  holding  over  was  on  an  implied  contract,  and  subject 
to  removal;  and  the  /error  in  refusing  the  change  was  not  waived  by 
going  to  trial. 

Same:  change  of  venue:  waives.  Nor  was  the  error  in  denying  a 
2  change  of  venue  in  this  case  waived  by  reason  of  the  fact  that 
some  time  after  the  ruling  on  the  motion  to  change  the  defendant 
filed  a  substituted  answer,  admitting  that  he  used  and  occupied 
the  lands  described  in  the  petition  substantially  on  the  terms  aUeged, 
and  that  the  agreed  rental  was  the  sum  stated  by  the  plaintifT  and 
was  payable  at  the  place  specified  by  him. 

•  1  ' 

Appeal  from  Union  District  Court, — ^Hon.  H.  K.  Evans  and 

T.  L.  Maxwell,  Judges. 

Saturday,  February  15,  1913. 

Action  to  recover  rent.  Defendant  pleaded  a  set-off, 
and,  on  the  issues  joined,  the  jury  returned  a  verdict  for 
plaintiff  allowing  defendant  a  part,  if  not  all,  of  his  set-off. 
Defendant  appeals. — Reversed. 

Meyerhoff  (&  Gibson,  and  Perry  Anmtage,  for  appellant. 

D.  W.  Higbee,  for  appellees. 

Deemer,  J. — ^Defendant  is  a  resident  of  Adams  county, 
and  bn  or  about  December  13,  1905,  he  rented  of  plaintiff- a 
certain  tract  of  land  in  Adams  county  for  the  term  of  one 
year.  The  lease  was  in  Mrriting,  and  by  the  terms  thereof 
defendant  agreed  to  pay  for  the  use  of  the  land  the  sum  of 
$425  as  follows:  ''Notes  as  follows:  $212.50,  December  1, 
190S;  $212.50,  February  1,  1907,  with  8  per  cent,  interest 
from  maturity."  Notes  were  executed  contemporaneously 
with  the  lease,  and  each  of  these  contained  a  provision  that 
payment  should  be  made  at  the  ' 'Union  County  Savings 
Bank,  Kent,  Iowa'' ;  Kent  being  in  Union  county.  Defendant 
promptly  paid  these  notes  as  agered,  and,  according  to  the 
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allegations  of  the  petition:  ''At  the  termination  of  the  term 
created  in  said  lease,  to  wit,  March  1,  1907,  said  defendant 
held  said  premises  for  the  year  commencing  March  1,  1907, 
and  terminating  March  1,  1908,  without  any  new  lease  either 
verbal  or  in  writing,  and  with  the  implied  understanding 
that  the  same  terms  and  conditions  which  governed  said 
tenancy  in  the  year  terminating  March  1,  1907,  were  applied 
to  the  year  terminating  March  1, 1908.  And  that  thereby  the 
said  defendant  then  and  there  became  bound  to  pay  plain- 
tiffs the  sum  of  $212.50  at  the  Union  County  Savings  bank 
at  Kent,  Iowa,  on  December  1,  1907,  and  the  same  amount 
on  February  1,  1908,  with  8  per  cent,  from  and  after  said 
last-mentioned  date."  Attached  to  the  petition  and  made  a 
part  thereof  was  the  original  written  lease;  and,  although 
the  original  notes  were  not  attached,  they  were  referred  as 
having  been  made  payable  in  Union  county. 

I.  This  action  was  brought  in  Union  county,  but  defend- 
ant was  served  in  Adams  county,  that  being  the  county  of 

his  residence.    Defendant  appeared  and  filed 

1 .  Acnow ■ : 

ctaaniee  ot         a  motion  to  change  the  venue  to  Adams 

renae :    Im-  ^ 

frJrt  -^liiTer     co^^ty  because  that  was  the  county  of  his  resi- 
^  *^'-  dence.    This  motion  was  overruled  by  Judge 

Evans,  and  thereafter  the  case  came  on  for  trial  in  the  dis- 
trict court  of  Union  county  before  Hon.  T.  L.  Maxwell,  Judge, 
upon  issues  joined  after  the  overruling  of  the  motion  for 
change  of  place  of  trial.  There  was  a  verdict  for  plaintiff 
in  the  sum  of  $112.50,  and  from  the  judgment  entered  thereon, 
defendant  appeals.  The  only  question  raised  by  the  appeal 
is  the  correctness  of  the  ruling  on  the  motion  for  change  of 
venue. 

Section  3501  of  the  Code  provides  that  all  personal  ac- 
tions, save  as  otherwise  provided,  must  be  brought  in  the 
county  in  which  some  of  the  defendants  actually  reside, 
and  section  3496  provides,  in  substance,  that  when,  by  its 
terms,  a  written  contract  is  to  be  performed  at  a  particular 
place,  action  for  the  breach  thereof  may,  except  as  other- 
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wise  provided,  be  brought  in  the  county  wherein  such  place 
is  situated.  Section  3504  provides  that,  when  an  action  is 
brought  in  the  wrong  county,  it  may  be  there  prosecuted  un- 
less defendant,  before  answer,  demands  a  change  of  place 
of  trial  to  the  proper  county,  in  which  case  the  court  shall 
order  the  same  at  the  costs  of  plaintiff. 

Plaintiff  contends  that  this  action  is  brought  upon  a 
written  contract  in  which  the  place  of  performance  is  ex- 
pressly  stated  to  be  in  Union  county,  and  that  in  any  event 
defendant  waived  the  error  in  the  ruling,  if  any  there  be, 
by  expressly  pleading  in  a  substituted  answer  on  the  day  of 
trial:  ''That  the  defendant  admits  that  he  used  and  occu- 
pied the  lands  of  the  plaintiff  as  set  out  in  Exhibit  A  at- 
tached to  the  plaintiff's  petition,  for  the  year  ending  March 
1,  1908,  on  substantially  the  same  terms  as  set  out -in  the 
plaintiff's  petition,  and  that  the  agreed  rental  therefor  was 
the  sum  of  $425,  which  was  payable  at  the  Kent  Savings 
Bank,  or  the  Union  County  Savings  Bank  of  Kent,  Iowa." 
It  will  be  observed  that  action  cannot  be  brought  in  a  count}^ 
other  than  that  of  defendant's  residence,  except  it  be  upon 
a  written  contract  which  expressly  provides  that  it  is  to  be 
performed  at  some  other  place$  and  the  pivotal  question 
in  the  case  is:  Is  this  action  brought  upon  such  a  written 
contract  T  If  upon  a  contract  implied  as  of  law  or  of  fact, 
the  statute  does  not  apply,  and,  if  there  be  a  written  con- 
tract, the  agreement  to  pay  or  perform  at  a  given  place 
must  be  express,  in  order  to  give  a  court  at  that  place  juris- 
diction of  the  person.  A  contract  arising  from  implication 
will  not  sufBce.  Wayt  &  Son  v.  Meighen,  147  Iowa,  26; 
BaUy  V.  Birkhofer,  123  Iowa,  59 ;  Ft  Dodge  Co.  v.  WiUis,  71 
Iowa,  152;  Manley  v.  Wolfe,  24  Iowa,  141;  Hunt  v.  Bratt, 
23  Iowa,  171.  It  is  quite  evident  that  there  was  no  written 
contract  between  these  parties  for  the  year  1907-08.  The 
written  agreement  of  which  the  notes  constituted  a  part, 
was  for  the  previous  year,  and  defendant  is  to  be  held,  if  at 
all,  because  of  his  conduct  after  the  expiration  of  the  written 
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lease.  In  many  of  the  states,  a  tenant  holding  over  after 
the  expiration  of  a  written  lease  may,  at  the  option  of  the 
lessor,  be  held  to  be  a  trespasser,  a  tenant  at  will,  or  a  teniant 
from  year  to  year.  Ooldsborough  v.  Oable,  140  111.  269,  (29 
N.  E.  722, 15  L.  R.  A.  294) ;  Gardner  v.  Dakota,  21  Minn.  33 ; 
Evertson  v.  Sawyer,  2  Wend.  (N.  Y.)  507;  Ganson  v.  Bald- 
win, 93  Mich.  217,  (53  N.  W.  171);  O'Brien  v.  Troxel,  76 
Iowa,  760;  German  Bank  v,  Herron,  111  Iowa,  25;  Fischer 
V.  Johnson,  106  Iowa,  181;  Martin  v.  Knapp,  57  Iowa,  336. 
Where  the  rule  obtains  that  in  holding  over  a  tenant  is  pre- 
sumed to  be  a  tenant  from  year  to  year,  the  tenancy  is  sub- 
ject to  all  the  covenants  and  stipulations  contained  in  the 
original  lease,  so  far  as  applicable  to  the  new  condition  of 
things.  See  cases  last  above  cited.  But  even  here,  there  is 
nothing  more  than  a  presumption  which  may  be  varied  by 
parol  testimony.  Gardner  v.  Dakota,  21  Minn.  33 ;  Hyatt  v. 
GHffith,  17  Q.  B.  505,  (79  E.  C.  L.  505). 

In  virtue  of  a  statute  of  this  state  (Code,  see  section 
2991)  a  tenant  holding  over  is  presumed  to  be  a  tenant  at 
will  until  the  contrary  is  shown.  But  where  he  holds  over 
for  an  entire  year  and  the  landlord  received  a  part  of  the 
rent  and  recognizes  the  tenancy,  perhaps  a  tenancy  for  the 
year  is  to  be  implied,  upon  the  terms  and  conditions  of  the 
old  lease,  so  far  as  applicable.  But  even  this  last  statement 
is  doubtful.  See  O'Brien  v.  Troxel,  76  Iowa,  761,  from  which 
we  quote  the  following:  **The  contention  of  the  plaintiff 
is  that  when  a  tenant  for  years  holds  over  after  the  termi- 
nation of  the  tenancy  with  the  assent  of  his  landlord,  and 
pays  rent  according  to  the  terms  of  the  lease,  a  tenancy  from 
year  to  year  is  thereby  esta})lished.  Counsel  for  the  defend- 
ant concede  that,  in  the  absence  of  a  statute,  the  preponder- 
ance of  authority  is  to  this  effect;  but  such,  he  claims,  is  not 
the  universal  rule  in  this  country.  His  contention  is  that 
there  is  a  statute  which  changes  or  modifies  the  common-law 
rule.  Such  statute  is  as  follows:  'Any  person  in  the  posses- 
sion of  real  property  with  the  assent  of  the  owner  is  pre- 
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somed  to  be  a  tenant  at  will  until  the  contrary  is  shown/ 
Code,  section  2014.  The  defendant  therefore  was  a  tenant 
at  willy  unless  the  contrary  has  been  shown.  The  parties  did 
not  so  agree.  There  is  no  contract  whereby  a  tenancy  from 
year  to  year  was  created  after  the  time  fixed  in  the  lease 
expired.  At  most,  it  may  be  said  that  there  is  a  presump- 
tion, which  obtains  at  common  law,  that  by  reason  of  the 
acts  and  conduct  of  the  parties  such  a  tenancy  existed.  But 
it  seems  to  us  this  must  be  overcome  by  the  statutory  pre- 
sumption. Both  cannot  exist  at  the  same  time,  for  the  rea- 
son that  they  are  antagonistic  and  inconsistent.  To  over- 
come the  statutory  presumption,  it  seems  to  us  that  some- 
thing more  than  another  presumption  must  be  shown;  such 
as  an  agreement  or  contract.  This,  it  seems  to  us,  is  the 
better,  more  certain,  and  definite  rule." 

Again  in  Oerman  Bank  v.  Herron,  111  Iowa,  25,  we  said : 
''At  the  expiration  of  the  term,  Berner,  who  continued  in 
possession  with  the  asseiit  of  his  landlord,  became,  under  our 
statute,  a  tenant  at  will.  O'Brien  v.  Troxelf  76  Iowa,  760; 
City  of  Dubuque  v.  Miller^  11  Iowa,  583.  There  is  no  reason, 
however,  for  extending  the  statute  beyond  its  terms.  Under 
the  law  as  it  formerly  stood,  a  tenancy  from  year  to  year, 
or  for  less  time,  when  definitely  fixed,  as  the  term  in  the 
lease,  was  implied  from  the  tenant  holding  over  with  the 
assent  of  the  landlord;  and  this  under  the  same  conditions 
as  specified  in  the  contract,  in  so  far  as  applicable  to  the 
new  situation.  Herter  v.  Mullen,  159  N.  Y.  28,  (53  N.  E. 
700,  44  L.  R.  A.  703,  70  Am.  St.  Rep.  517) ;  Mason  v.  Wier- 
engo's  E state,  113  Mich.  152,  (71  N.  W.  489,  67  Am.  St.  Rep. 
461) ;  Crommelin  v.  Thiess,  31  Ala.  412,  (70  Am.  Dec.  499) ; 
Qoldsborough  v.  Oable,  140  111.  269,  (29  N.  E.  7fe,  15  L.  ft. 
A.  294) ;  DeYoung  v.  Buchanan,  10  Gill  &  J.  (Md.)  149,  (32 
Am.  Dec.  156) ;  Diller  v.  Roberts,  13  Serg.  &  R.  (Pa.)  60, 
(15  Am.  Dec.  578).  This  doctrine  has  even  been  extended  to 
leases  void  as  against  the  statute  of  frauds,  where  evidence 
may  be  introduced  establishing  them.    Laughran  v.  Smith, 
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75  N.  Y.  205;  Marr  v.  Ray,  151  DL  340,  (37  X.  E.  1029,  26 
L.  B.  A.  799).  The  contract  creating  the  relation  of  tenancy 
18  implied  in  every  reelect  as  before,  save  that  of  duration, 
and  Bemer  was  bound  to  payment  according  to  the  provi- 
fliona  of  the  written  leaae.  See  Huniingtan  v.  Parkkurst,  87 
Mich.  38,  (49  N.  W.  597,  24  Am.  St  Bep.  146).  .  .  . 
But  hoTi^  long  in  the  future  does  a  tenancy  at  will,  implied 
under  the  statute,  extend!  Is  it  for  an  uncertain  time,  to 
be  fixed  at  the  pleasure  of  one  or  both  of  tiie  parties  there- 
after f  If  so,  then  the  extent  of  the  landlord's  Uen  on  the 
property  used  by  the  tenant  on  the  premises  cannot  be  esti- 
mated, or  even  conjectured,  as  the  term  may  run  on  indefin- 
itely. We  think  it  reaches  ahead  no  further  than  is  required 
to  terminate  it  by  one  of  the  parties.  Neither  is  bound  for 
a  longer  period.  Such  a  holding  is  just  to  the  landlord  and 
also  to  creditors.  The  former  may  protect  himself  by  end- 
ing the  tenancy  on  thirty  days'  notice  and,  if  he  does  not 
care  to  do  so,  his  lien  for  rent  to  accrue  after  the  lapse  of 
that  time  from  the  attaching  of  other  liens  will  be  subject 
to  them;  that  is,  the  duration  of  a  tenancy  at  will  at  any 
moment  is  the  period  within  which  it  may  be  terminated  on 
notice.  This  was  the  conclusion  reached  in  Thorpe  r.  Fowler, 
57  Iowa,  541,  where  the  defendant  in  May,  1878,  went  into 
possession  of  a  building  under  an  oral  lease  for  one  year,  with 
the  privilege  of  five,  and  occupied  it  till  October,  1880.  The 
intervener's  mortgage  was  executed  in  February,  1880,  and 
the  action  was  for  the  rent  accruing  during  the  five  and  one- 
half  months  previous  to  October  of  that  year.  The  lease  for 
one  year  was  valid,  only  the  right  to  have  it  extended  being 
void  under  the  statute  of  fraudJs.  Fowler  then  at  the  end 
of  one  year  became  a  tenant  at  will  (possibly  at  the  end 
of  two,  as  suggested  in  the  opinion),  under  the  condition  of 
the  oral  lease  for  the  payment  of  rent.  The  mortgage  was 
adjudged  to  be  the  superior  lien,  because  of  there  being  no 
contract  at  the  date  of  its  execution.  Reference  was  had  to 
an  express  contract,  though  possibly  the  writer  of  the  opin- 
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ion  had  in  mind  the  thought,  sometimes  found  in  the  books, 
that  the  obligation  of  a  tenant  holding  over  springs  from 
a  duty  the  law  imposes,  rather  than  a  contract  implied.'' 

To  the  same  effect,  see  Andrews  v.  Marshall  Creamery 
Co.,  118  Iowa,  595. 

No  matter  which  view  obtains,  it  is  perfectly  clear  that 
the  tenant,  if  bound  at  all,  is  held  under  an  implied  con- 
tract,  as  is  pointed  out  in  the  German  Bank  case,  supra. 
And  the  action  is  upon  an  implied  contract.  ElUs  v,  Paige, 
18  Mass.  (1  Pick.)  43;  Brewer  v.  Knapp,  1  Pick.  (Mass.) 
332. 

Plaintiff,  in  his  petition,  recognized  this  rule,  for  he  did 
not  seek  to  recover  upon  a  written  contract,  but  pleaded  facts 
upon  which  an  implied  contract  arose.  True,  the  terms  of 
that  contract  are  presumed  to  be  the  same  as  the  written  one ; 
but  it  is  none  the  less  a  parol  contract  arising  by  implication. 
As  the  action  was  not  and  could  not  have  been  upon  a  written 
contract,  there  was  no  written  agreement  that  it  be  performed 
at  a  particular  place,  and  the  motion  to  change  the  place  of 
trial  should  have  been  sustained. 

II.  Defendant  did  not  waive  the  ^rror  by  going  to  trial. 
Foss  V.  Cobler,  105  Iowa,  728;  Moyers  v.  Nursery  Co.,  125 
Iowa,  672 ;  Baily  v.  Birkhofer,  123  Iowa,  59 ;  Hunt  v.  Bratt, 
23  Iowa,  171;  Kelt  v.  Lund,  99  Iowa,  153. 

Nor  did  he  waive  it  by  the  statements  in  the  substituted 
answer  which  we  have  quoted.    These  statements  were  long 

after  the  erroneous  ruling  was  made;  and 
'  of  *veiiue  :*°*^*.    after  that  the  court  had  no  jurisdiction  of 

the  matter  unless  the  defendant  expressly 
•  waived  the  error  and  consented  that  the  court  be  invested 
with  jurisdiction.  This  he  did  not  do.  He  did  not  allege 
that  the  contract  was  written.  No  estoppel  can  be  found, 
for  plaintiff  did  not  act  upon  the  strength  of  defendant's 
statements  in  his  answer. 

For  the  error  in  overruling  the  motion  to  change  the 

venue,  the  judgment  must  be,  and  it  is.  Reversed. 
Vol.  158 1  a.— 28 
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Abvetta  Booth,  Plaintiff  and  Appellee  v.  Geo.  W.  MABTiNy 
Sheriff  and  J.  H.  CwLLYy  Defendants  and  Appellants. 

Bzomptioiis:  avails  of  life  insurancs.  Under  the  statute  the  avails 
of  life  or  accident  insurance  payable  to  the  surviving  widow  are 
exempt  from  liability  for  debts  contracted  prior  to  the  death  of 
the  husband.  So  that  where  the  wife,  after  the  death  of  her  hus- 
band, signed  a  note  given  by  him  in  his  lifetime  for  family  neces- 
sitiesy  for  which  fihe  was  also  liable,  the  signing  of  the  note  merely 
changed  the  evidence  of  her  original  indebtedness  and  created  no 
new  obligation,  although  the  note  provided  for  interest  and  attor- 
ney's  fees;  and  property  purchased  with  the  insurance  mon^  was 
exempt  from  execution  therefor. 

Appeal  from  Monona  District  Court. — ^Hon.  Davto  Mould, 

Judge. 

Saturday,  February  15,  1913. 

Suit  in  equity  to  enjoin  the  defendant  from  levying  an 
execution  upon  certain  real  estate  of  the  plaintiff,  on  the 
ground  that  such  properly  is  exempt  from  the  execution. 
There  was  a  decree  for  the  plaintiff  and  a  permanent  in- 
junction, and  the  defendants  appeal.r-Ajl/irm^ci. 

T.  B,  Lutz,  for  appellants. 

J.  A.  Prichard,  for  appellee. 

Evans,  J. — The  defendant  Martin  is  sheriff  of  his  county, 
and  the  defendant  Crilly  is  a  judgment  plaintiff  holding  a 
judgment  against  the  plaintiff  herein.  He  caused  an  exe- 
cution to  be  issued  thereon  and  to  be  placed  in  the  hands  of 
the  defendant  sheriff,  and  caused  a  levy  thereof  to  be  made 
upon  the  certain  property  of  the  plaintiff. 
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Plaintiff's  claim  of  exemption  is  founded  upon  the  fact 
that  the  property  in  question  was  purchased  with  the  avails 
of  a  policy  of  life  insurance  upon  the  life  of  her  deceased 
husband;  and  that  she  is  using  such  property  as  her  home. 
Section  1805  of  the  Code  contains  the  following  provisions: 
''The  avails  of  all  policies  of  life  or  accident  insurance  pay- 
able to  the  surviving  widow  shall  be  exempt  from  liability 
for  all  debts  of  such  beneficiary  contracted  prior  to  the  death 
of  the  assured,  but  the  amount  thus  exempted  shall  not  ex- 
ceed $5,000.00."  We  have  heretofore  held  that  this  exemp- 
tion may  apply  to  property  purchased  with  the  avails  of  the 
insurance.    Cook  v.  AUee,  119  Iowa,  226. 

The  contention  of  the  defendant  is  that  the  indebted- 
ness upon  which  his  judgment  was  entered  was  contracted 
after  the  death  of  the  insured,  and  not  prior;  and  that  there- 
fore no  exemption  is  provided  against  it  by  this  statute. 
The  facts  bearing  upon  this  point  are  undisputed.  The 
plaintiff's  husband  died  in  February,  1909.  At  the  time 
of  his  death  he  was  owing  the  defendant  Crilly  a  note  for 
$200.  This  note  was  executed  September  1,  1907,  and  was 
given  for  a  past  account  for  merchandise  necessaries  fur- 
nished to  the  plaintiff  and  her  husband.  After  the  death  of 
her  husband,  and  on.  April  1,  1909,  the  plaintiff  herein 
signed  such  note,  and  judgment  thereon  was  entered  against 
her  at  a  later  time.  It  is  the  contention  of  the  defendant 
that  the  signing  of  the  note  by  the  widow  created  a  new 
contract  on  her  part;  and  that  therefore  it  was  indebtedness 
incurred  after  the  death  of  her  husband.  The  indebtedness 
for  which  the  note  was  originally  given  was  clearly  indebt- 
edness incurred  prior  to  September  1,  1907.  The  wife  did 
not  sign  the  note  during  the  life  of  her  husband.  But  un- 
der our  statute  and  repeated  decisions  she  was  liable,  never- 
theless, for  the  debt.  Her  liability  for  this  indebtedness  did 
not  cease  with  the  death  of  her  husband.  It  did  not  cease 
when  she  added  her  name  to  that  of  her  husband  on  the 
note,  April  1,  1909.    Only  the  form,  or  evidence,  of  her  in- 
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debtednesB  was  changed.     But  the  indebtedness  itself  was 
''contracted  prior"  to  the  death  of  her  husband. 

It  is  argued  that  the  note  provided  for  8  per  cent,  in- 
terest and  attorney's  fees;  and  that  there  was,  therefore,  a 
new  contract  to  this  extent.  "We  find  no  attorney's  fees  pro- 
vided for  in  the  note,  unless  the  following  should  be  con- 
strued as  such,  **with  5%  per  month  for  damages  if  collected 
by  an  attorney."  Be  that  as  it  may,  interest  and  attorney's 
fees  are  a  mere  incident  of  the  principal  indebtedness.  In 
this  case  the  note  itself  bore  date  prior  to  the  death  of  the 
husband.  We  think  it  comes  clearly  within  the  provision  of 
the  statute,  and  the  order  of  the  trial  court  must  therefore 
be  Affirmed, 


G.  H.  Bbainabd,  Appellant,  v.  H.  M.  Hablan,  County 
Tbeasubeb  op  Keokuk  County,  Appellee. 

Taxation:  assessment:  omitted  pbopeett.  A  judgment  of  the 
court  cancelling  an  assessment  of  property  made  bj  the  assessor 
and  board  of  equalization ,  when  not  appealed  from,  is  final;  and 
the  property  (cannot  be  again  assessed  by  the  treasurer  as  omit- 
ted property. 

Appeal  from   Keokuk  District   Court, — Hon   John   P. 

Talbott,  Judge. 

Tuesday,  Febbu.iby  18,  1913. 

Suit  in  equity  to  set  aside  a  listing  and  assessment  by 
the  defendant  county  treasurer  of  $24,900  on  moneys  and 
credits  belonging  to  plaintiff  for  the  year  1910.  The  de- 
fendant admitted  making  the  assessment,  but  pleaded  that 
it  was  valid,  because  made  on  property  omitted  from  taxa- 
tion for  that  year.  The  trial  court  dismissed  plaintiff's  peti- 
tion, and  he  appeals. — Reversed, 
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C  M.  Brown,  for  appellant 

Frank  M.  Beatty,  County  Attorney,  for  appellee. 

.  Debmer,  J. — The  facts  are  not  seriously  in  dispute,  al- 
though appellee's  counsel,  in  their  statement  of  the  case, 
omit  one  important  matter  as  of  no  consequence.  For  the 
year  1910  the  assessor  of  Warren  township,  Keokuk  county, 
in  which  township  and  county  plaintiff  resided,  made  the  fol- 
lowing assessment  of  plaintiff's  property:  **Q.  H.  Brainard, 
Delta,  Iowa,  Independent  Dist.  No.  1,  actual  value,  $25,575; 
taxable  value,  $6,394;  number  of  colts  two  years  old,  two; 
actual  value,  $100;  horses,  four;  actual  value,  $340;  moneys 
and  credits,  actual  value,  $25,576."  And  the  testimony 
shows  that  the  assessment  on  moneys  and  credits  was  based 
upon  a  contract  for  the  sale  of  a  tract  of  land  which  plain- 
tiff had  theretofore  owned,  made  and  entered  into  between 
plaintiff  and  one  Nye  on  the  3d  day  of  October,  1909,  the 
contract  price  being  $24,900,  $1,000  of  which  was  paid  in 
cash,  and  the  balance  to  be  paid  on  March  1,  1910.  This  was 
the  only  land  contract  held  by  the  plaintiff  at  the  time  the 
assessment  was  made.  Plaintiff,  the  assessor  who  made  the 
assessment,  and  the  defendant  herein  agree  that  the  assess- 
ment on  moneys  and  credits  made  by  the  assessor  was  based 
upon  this  contract.  The  assessor,  however,  fixed  the  taxable 
value  of  the  moneys  and  credits  at  $6,394.  It  appears  that, 
without  notice  to  plaintiff,  the  township  board  of  equaliza- 
tion increased  plaintiff's  assessment  by  adding  thereto  the 
sum  of  $25,000.  Thereupon  plaintiff  brought  an  action  of 
certiorari  against  the  board,  in  which  he  asked  that  their  act 
in  so  doing  be  set  aside  and  annulled  for  want  of  notice.  The 
board  appeared  to  this  action,  and  denied  that  they  had 
raised,  or  attempted  to  raise,  plaintiff's  assessment.  They 
also  averred  that  **the  addition  of  $25,000  to  the  plaintiff's 
assessment  was  not  the  raising  of  the  valuation  of  plaintiff's 
property,  but  was  the  listing  of  a  written  contract  of  sale  of 
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real  estate  which  had  been  omitted  from  taxation,  and  which 
the  plaintiff  had  refused  to  list  with  the  assessor;  and  the 
adding  of  said  $25,000  contract  to  the  assessment  roll  was 
done  by  the  assessor  as  property  omitted  from  taxation." 
On  these  issaes  and  some  others  that  case  waa  tried,  resulting 
in  a  decree  that  '^the  action  of  the  defendants,  as  trustees 
of  Warren  township,  Keokuk  county,  Iowa,  in  adding  to  the 
plaintiff's  assessment  the  sum  of  $25,000  for  the  year  1910, 
be  and  the  same  is  declared  and  held  to  be  null  and  void  and 
not  collectible  as  made  by  the  defendants."  We  also  find 
that  the  assessor's  book  and  the  tax  book  of  Warren  town- 
ship contain  the  following  entry  with  reference  to  plaintiff's 
assessment:  ^'$6,250  deducted  by  order  of  the  district  court." 
This  was  made  by  the  deputy  county  treasurer  after  the 
books  were  turned  over  to  the  treasurer.  On  October  20, 
1911,  the  defendant  county  treasurer,  upon  report  of  a  tax 
ferret  employed  by  Keokuk  county,  made  the  following  as- 
sessment against  plaintiff: 


Assessment. 

Name 

Year    Actual  Value 

Taxable      Bate 

Brainard,  G.  H. 

1910           24900 

Value         34 
6225             5 

Interest 

Total          Date  of 

By  Whom 

Road 

24278      Assessment 

Assessed 

3,113 

Oct.  20, 1911 

County 
Treasurer 

This  assessment  was  made  on  the  theory  that  it  was  upon 
omitted  property;  and  it  is  conceded  that  it  was  based  upcm 
the  land  contract  held  by  plaintiff,  to  which  we  have  already 
referred,  and  upon  nothing  else.  The  assessment  made  by 
the  assessor,  and  also  by  the  board  of  equalization,  for  the 
year  1910  was  also  bottomed  upon  this  same  land  contract. 
It  is  conceded,  however,  that  no  taxes  were  collected  by  the 
county  upon  this  land  contract  for  the  year  1910.    The  pres- 
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ent  action  is  to  set  aside  and  cancel  this  last  assessment  made 
by  the  county  treasurer. 

For  defendant,  it  is  contended  that  the  assessment  was 
properly  made  and  should  be  sustained,  for  the  reason  that 
the  land  contract  to  which  we  have  referred  was  withheld, 
overlooked,  or  for  some  other  cause  not  listed  and  assessed 
and  that  it  was  defendant's  duty  to  assess  it  as  omitted  prop- 
erty. On  the  other  hand,  it  is  argued  for  appellant  that  the 
property  was  not  withheld,  overlooked  or  from  any  other 
cause  not  listed  or  assessed.  Counsel  say  that  it  was  assessed 
both  by  the  assessor  and  by  the  board  of  equalization,  and  that 
the  county  treasurer  had  no  authority  to  reassess;  the  remedy 
of  the  county  in  such  case  being  that  of  appeal  to  the  district 
court  and  to  this  court,  if  the  decree  was  unsatisfactory. 
The  record  shows,  without  any  conflict  whatever,  that  the 
identical  property  entered  upon  the  books  for  taxation  as 
omitted  property  was,  in  fact,  assessed  by  the  assessor,  at 
least  to  the  amount  of  one-fourth  the  value  thereof,  and  that 
the  same  property  was  assessed  by  the  board  of  equalization, 
although  the  latter  seems  to  have  erroneously  entered  it  as 
if  omitted  from  taxation  by  the  assessor.  The  assessor's 
books,  as  returned  to  the  county  auditor,  show  an  assessment 
of  moneys  and  credits,  and  the  amount  was  based  upon  the 
contract  in  question.  The  district  court  held  the  assessment 
illegal  for  some  reason,  and  the  county  authorities  did  not 
appeal,  as  they  should  have  done  in  the  event  the  assessor 
made  the  assessment,  as  the  records  now  show  without  any 
dispute.  The  adjudication  of  the  district  court  is  final,  how- 
ever, and  cannot  be  again  reviewed  by  placing  the  same  upon 
the  tax  books  as  omitted  property.  What  the  rule  might  be, 
had  the  board  of  equalization,  without  notice  and  without 
any  jurisdiction  over  the  plaintiff,  ordered  the  assessment 
against  plaintiff  raised  by  placing  upon  the  books  property 
entirely  overlooked  or  omitted  by  the  assessor,  we  have  no 
occasion  now  to  determine.  Here  the  assessor  did  list  and 
assess  it,  and  it  was  not  withheld,  overlooked,  or  for  any 
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other  reason  not  listed  or  assessed.  If  such  proceedings,  as 
here  adopted,  were  approved,  there  would  be  no  end  to  these 
tax  proceedings;  for,  no  matter  how  many  times  a  taxpayer 
might  secure  a  decree  that  his  property,  duly  assessed,  was 
not  taxable,  a  county  treasurer  could,  at  any  time  within 
five  years,  as  the  law  stood  when  the  proceedings  under  re- 
view were  had,  again  assess  the  property  as  overlooked  or 
withheld.  The  statute  (Code,  section  1374)  has  reference 
to  the  property  withheld,  overlooked,  or  from  any  other 
cause  not  listed  or  assessed,  and  not  to  property  which  has 
been  listed  and  assessed,  but  which,  for  some  reason,  has  been 
stricken  from  the  rolls. 

Under  previous  holdings  of  this  court,  the  county  treas- 
urer is  not  authorized  by  section  1374,  or  any  other  section, 
to  enter  an  assessment  against  property  already  assessed  by 
the  assessor  and  the  board  of  equalization  and  returned  to 
the  county  oflScials.  Savings  Bank  v.  Trowbridge,  124  Iowa, 
514 ;  Tally  v.  Brown,  146  Iowa,  360 ;  Woodbury  Co.  v.  Talley, 
153  Iowa,  28;  Dowling  v.  Webster  County,  154  Iowa,  603. 
There  must  be  an  end  of  the  right  to  assess  property  some- 
where, and  we  are  convinced  that  the  right  expired  here 
before  the  county  treasurer  made  his  assessment  of  the  con- 
tract as  omitted  moneys  and  credits. 

The  decree  of  the  district  court  must  therefore  be,  and 
it  is,  Reversed. 


State  of  Iowa,  Appellee,  v.  James  Burns  and  John 

Williams,  Appellants. 

Orlminal  law:    buhglaby:    evidence.    In  this  prosecution  for  burg- 

1  lary  of  a  bank,  the  evidence,  wholly  circumstantial  but  unexplained, 
is  held  sufficient  to  take  the  issue  of  defendants'  guilt  to  the  jury, 
and  to  support  a  verdict  and  judgment  of  conviction. 

Evidence:    betbeshino  the  bboollection   of  witness:    discbbtion. 

2  Where  a  witness  in  testifying  to  the  identity  of  bank  bills  was 
unable  to  recall  the  name  of  the  issuing  bank,  permission  to  exam- 
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ine  the  bills  of  the  bank  for  the  purpose  of  refreshing  the  recol- 
lection was  within  the  discretion  of  the  court;  the  good  faith  of 
the  witness  in  afterward  testifying  as  of  his  independent  recollec- 
tion being  for  the  court  and  jury. 

Instructions:    objection  to  sufficiency:    review.    An  objection  that 
3    certain  instructions  were  not  sufficiently  specific  will  not  be  enter- 
tained on  appeal,  where  there  was  no  showing  that  the  other  in- 
structions did  not  contain  the  desired  specifications. 

Appeal  from  Lucas  District  Court. — Hon.  Frank  W. 

EiCHELBEROER,  Judge. 

Tuesday,  February  18,  1913. 

The  defendants  were  indicted  by  the  grand  jury  of 
Lucas  county  for  the  burglary  of  a  bank,  under  the  pro- 
visions of  section  4799a  of  Code  Supplement.  Upon  a  plea 
of  not  guilty,  a  trial  was  had.  There  was  a  verdict  and  judg- 
ment of  conviction,  and  the  defendants  appeal. — Affirmed. 

Stuart  {&  Stuart,  for  appellants. 

Oeorge  Cosson,  Attorney  Oeneral,  and  William  CoHin- 
son,  County  Attorney,  for  the  State. 

Evans,  J. — Uo  evidence  was  introduced  on  behalf  of  the 
defendants.  At  the  close  of  the  plaintiff's  evidence,  the  de- 
fendants moved  for  a  directed  verdict. 

I.  The  principal  question  presented  for  our  consideration 
is  as  to  the  sufficiency  of  evidence  to  sustain  the  verdict.    On 

the  night  of  November  23,  1911,  a  bank  bur- 
' '  2w*:^bur?iary :  glary  occurred  in  the  little  town  of  Derby  in 

Lucas  county.  The  safe  was  destroyed  by 
the  use  of  explosives,  and  more  than  $4,000  of  currency  was 
taken  therefrom.  That  the  offense  of  burglary  was  com- 
mitted at  the  time  and  place  was  proven  by  conclusive  evi- 
dence.   The  defendants'  counsel  concede  the  corpus  delicti. 
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For  the  purpose  of  connecting  the  defendant  with  the  com- 
mission of  such  offense,  the  state  relied  wholly  on  circum- 
stantial evidence.  It  is  the  sufficiency  of  this  evidence  that 
is  called  in  question.  The  state  introduced  evidence  tending 
to  show  that  the  defendants  had  been  in  the  neighborhood  of 
Derby  for  several  days  prior  to  the  burglary ;  that  they  were 
strangers  in  the  neighborhood;  that  they  were  apparently 
without  occupation,  and  were  supposed  to  be  tramps;  that 
they  were  poorly  clad  and  had  no  means,  and  did  more  or  less 
begging;  that  they  were  at  the  town  of  Osceola,  twenty  or 
thirty  miles  away,  on  the  next  day;  that  they  camped  with 
others  up6n  the  railroad  right  of  way ;  that  they  were  found 
by  the  city  marshal  asleep,  on  the  right  of  way  near  Osceola, 
about  three  o'clock  in  the  afternoon,  and  claimed  to  have  lost 
their  sleep  the  night  before  and  to  be  weary,  and  protested 
at  being  sent  out  of  to^ni;  that  they  made  some  purchases 
that  day  in  Osceola;  that  they  left  Osceola  going  east,  but 
were  next  found  a  day  or  two  later  at  Omaha ;  that  in  Omaha, 
on  the  26th  or  27th,  they  went  together  to  a  clothing  store 
and  purchased  a  hat  for  the  defendant  Bums,  and  a  complete 
outfit  of  clothing  for  the  defendant  Williams,  and  paid  for 
the  same  in  currency  amounting  all  told  to  $54.55 ;  that,  of 
the  currency  so  paid,  two  $20  bills  and  one  $10  bill  were 
issues  of  the  Chariton  National  Bank,  and  were  wholly  new; 
that  a  package  of  such  new  bills  so  issued  by  the  Chariton 
National  Bank  had  been  received  by  the  bank  at  Derby  from 
the  Chariton  National  Bank  just  before  the  burglary,  and 
was  included  in  the  money  stolen  at  the  time  of  the  bur- 
glary; that  the  defendants  were  arrested  November  29th  in 
Omaha,  and  charged  with  such  burglary;  that  they  had  over 
$600  in  currency  upon  their  persons.  The  evidence  of  the 
state,  SB  already  indicated,  was  wholly  uncontradicted.  No 
explanation  was  offered  of  the  circumstances  shown.  The  de- 
fendants .were  questioned  to  some  extent  at  the  time  of  their 
arrest,  but  they  declined  all  explanation.  We  think  that  the 
evidence  was  sufficient  to  go  to  the  jury  on  the  question  of 
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the  defendants'  fi^^ilt.  The  significance  of  the  circumstances 
shown  consisted  in  the  inferences  that  could  be  drawn  there- 
from, in  the  light  of  the  whole  case.  Under  the  showing  of 
this  record,  such  inferences  were  fairly  within  the  domain  of 
the  jury.  While  the  evidence  hangs  at  some  points  by  slender 
threads,  yet,  taking  it  in  its  entirety,  it  impresses  us  as  per- 
suasive. We  are  united  in  the  view  that  the  trial  court  prop- 
erly overruled  the  motion  for  a  directed  verdict. 

II.  Complaint  of  error  is  made  in  the  examination  of 
Clara  Burmister.  She  was  the  cashier  of  the  Omaha  store 
where  the  purchases  were  made  by  the  defendants  heretofore 

referred  to.  Immediately  after  the  purchase, 
fresMnc'the^  she  wss  visited  by  a  detective,  who  asked  her 
witneu:  diu-     to  preserve  a  description  of  the  bills  for  fu- 

cretion. 

ture  use.  She  made  a  written  memorandum 
of  such  description  for  the  purpose  of  such  preservation,  but 
subsequently  lost  the  same.  On  the  witness  stand,  therefore, 
she  testified  only  from  memory.  When  first  interrogated  on 
the  witness  stand,  she  was  wholly  unable  to  remember  the 
name  of  the  bank  of  issue.  Repeated  questions  were  put  to 
her  with  the  view  of  aiding  her  recollection  of  the  name, 
and  this  was  done  under  the  repeated  objection  of  the  de- 
fendants' counsel.  Finally  two  bank  bills  were  exhibited 
to  her  of  the  Chariton  National  Bank.  Upon  seeing  these 
bills,  she  testified  that  her  recollection  was  aided  thereby, 
and  the  Chariton  National  Bank  was  the  name  of  the  bank 
of  issue  on  the  bills  received  from  the  defendants.  Complaint 
is  made  that  this  was  an  improper  method  of  aiding  the  rec- 
ollection of  a  witness.  We  think  the  method  was  clearly 
within  the  discretion  of  the  court.  It  frequently  happens 
that  persons  forget  names,  even  those  which  are  familiar, 
and  are  temporarily  unable  to  remember  them  without  the 
aid  of  their  suggestion  from  some  one  else.  Upon  such  sug- 
gestion, the  name  "comes  back"  to  the  memory.  So  here  the 
witness  might,  for  the  time  being,  be  helpless  to  recollect 
the  name  of  the  Chariton  National  Bank,  and  yet  might  re- 
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member  it  elearly  after  it  was  suggested  to  her.  From  that 
pointy  she  testified,  not  from  the  suggestion  made  to  her, 
but  from  her  own  memory  after  the  suggestion.  Whether 
such  lapse  of  memory  should  affect  the  weight  of  the  testi- 
mony should  depend  largely  on  the  apparent  candor  and 
good  faith  of  the  witness.  The  good  faith  of  the  witness 
could  be  judged  in  the  first  instance  by  the  trial  judge,  in 
the  exercise  of  his  discretion,  in  permitting  the  line  of  exam- 
ination, and  finally  by  the  jury  as  bearing  up<m  the  weight 
and  value  of  her  evidence. 

Two  instructions  are  set  out  in  the  abstract.  No  com- 
plaint of  error  is  made  thereon.  But  it  is  urged  that  they 
8  iicBTRucnoifB  •  ^®^®  ^^  sufficiently  specific,  and  that  they 
ralS^encyf*  ^^^  *^  general  in  their  terms.  What  speci- 
KYiew.  fications  were  contained  in  other  instructions 

do  not  appear.  For  aught  that  appears  in  this  record,  the 
very  lack  of  specification  complained  of  may  have  been  sup- 
plied in  other  instructions.  We  may  say,  also,  that  we  do  not 
think  the  objection  well  taken  in  any  event. 

The  foregoing  comprise  the  principal  points  presented 
to  us.  It  is  our  conclusion  that  the  evidence  is  sufficient. 
No  error  appears. 

The  judgment  below  is  therefore  Affirmed. 


Q.  A.  Lint,  Appellee,  v.  Sam  Lint,  Peter  Lint  and  J.  H.  Lint, 

Appellants. 

ICalidoiu  pxosecation:    evidenck.     Where  the  plaintiff,  in  an  action 

1  for  malicious  prosecution,  was  arrested  and  placed  in  jail,  he  may 
testify  that  he  felt  humiliated,  mortified  and  disgraced  hj  the 
accusation,  arrest  and  proeeeution  for  a  crime  of  which  he  waa  not 
guilty. 

Same:    pbobablk  cause:    instructions.    An  honest  belief  that  plain- 

2  tiff  was  guilty  of  the  crime  charged,  based  upon  a  knowledge  of 
such  facts  and  circumstances  tending  to  show  guilt  as  would  lead 
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a  reasonably  prndent  man  to  believe  plaintiff  guiltj  of  the  crime 
charged,  will  authorize  a  finding  of  probable  cause  for  the  prosecu- 
tion;, and  where  the  instructions  construed  as  a  whole  announced 
the  above  rule,  a  single  paragraph  on  the  subject  stating  that 
probable  cause  means  such  a  state  of  facts  and  circumstances  as 
would  lead  a  careful  and  conscientious  man  to  believe  that  plain- 
tiff was  guilty  of  the  crime  charged,  was  not  prejudicial,  as  cast- 
ing upon  defendant  a  higher  degree  of  care  than  should  be  im- 
posed. 

Appeal  from  Dallas  District  Court. — ^Hon.  J.  H.  Applegate, 

Judge. 

Wednesday,  February  19,  1913. 

Action  to  recover  damages  for  malicious  prosecution. 
Verdict  and  judgment  for  plaintiff.  Defendants  appeal. 
— Affirmed. 

Clark  &  Hutchison,  and  White  &  Clarke,  for  appellants. 

Burton  RusseU,  and  J.  L.  Witmer,  for  appellee. 

Oaynor,  J. — ^It  appears  that  on  or  about  the  11th  day 
of  March,  1911,  the  defendant  herein,  Sam  Lint,  appeared 
before  a  justice  of  the  peace  in  and  for  Polk  county,  signed 
and  filed  an  information  charging  the  plaintiff  herein  with 
the  crime  of  forgery;  that,  upon  the  filing  of  said  informa- 
tion before  said  justice,  a  warrant  was  issued  by  said  justice 
for  the  arrest  of  this  plaintiff;  that  the  plaintiff  was  ar- 
rested and  placed  in  the  Polk  county  jail ;  that  thereafter  the 
plaintiff  gave  bail  and  was  released ;  that  subsequently,  upon 
hearing  had  upon  the  said  charge,  the  plaintiff  herein  was 
discharged,  and  the  plaintiff  now  brings  this  action  to  re- 
cover damages  from  the  defendants  alleging  that  the  accu- 
sation against  him  was  false  and  malicious  and  without  any 
probable  cause  therefor.  The  plaintiff  further  claims  that 
the  other  defendants,  Peter  Lint  and  J.  H.  Lint,  conspired 
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and  confederated  together  with  the  said  Sam  Lint  in  the 
making  of  said  charge,  and  with  the  intent  of  falsely  and 
maliciously  prosecuting  the  plaintiff  upon  said  charge,  with- 
out any  probable  cause  for  believing  the  plaintiff  guilty  of 
said  charge.  The  defendants  answered  the  plaintiff's  peti- 
tion in  this  cause,  and  in  their  answers  admit  that  an  in- 
formation was  filed  by  Sam  Lint,  charging  the  plaintiff  with 
the  crime  of  forgery ;  that  a  warrant  was  issued  thereon  and 
plaintiff  arrested ;  that  a  preliminary  hearing  was  had  before 
the  justice  upon  said  charge  and  the  plaintiff  discharged.  The 
defendants  deny  each  and  every  other  allegation.  A  trial 
was  had  upon  the  issue,  so  joined,  to  a  jury,  and  a  verdict  ren- 
dered therein  in  favor  of  the  plaintiff  against  all  the  defend- 
ants for  the  sum  of  $600,  and  the  defendants  appealed. 

The  defendants,  being  appellants  herein,  complain  of  the 
action  of  the  court  in  allowing  plaintiff  to  testify  as  to  his  feel- 
ings and  to  the  effect  upon  his  feelings  of  the 
^'  pbosecution:     arrest  and  incarceration  in  the  public  jail, 

and  in  permitting  plaintiff  to  state,  over  the 
objection  of  defendants,  that  ''it  hurt  him  to  think  he  was 
arrested  for  something  he  had  not  done  and  to  be  accused  of 
something  he  was  not  guilty  of,  that  he  felt  humiliated  and  dis- 
graced and  mortified  on  account  of  the  prosecution,*'  and  the 
objection  to  this  testimony  is  made  and  urged  on  the  ground 
that  it  was  a  question  for  the  jury  to  decide,  and  not  for  the 
plaintiff,  as  to  the  effect  the  prosecution  had  upon  his  feelings ; 
that  the  plaintiff  might  have  been  peculiarly  sensitive,  or 
he  might  have  a  disposition  that  would  cause  him  to  be 
little,  if  at  all,  affected  by  the  arrest  and  prosecution;  that 
it  might  be  a  fact  that  the  plaintiff  was  very  touchy  and 
sensitive  and  was  easily  affected  by  such  small  matters  as 
being  arrested  and  thrown  into  jail,  whereas  a  man  of  ordi- 
nary sensitiveness  would  not  have  experienced  these  feel- 
ings of  mortification,  humiliation,  and  disgrace ;  and  that  the 
jury  should  be  allowed  to  determine,  from  all  the  facts  and 
circumstances  of  the  case,  without  any  revelation  from  the 
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plaintiff  as  to  how  he  actually  felt,  what  would  be  the  ex- 
perience and  feeling  of  a  man  of  ordinary  sensibilities  un- 
der the  circumstances  in  which  plaintiff  was  placed,  and 
base  their  judgment  on  that,  in  fixing  the  amount  of  dam- 
ages, unaided  by  the  statement  of  the  plaintiff  as  to  how  it 
affected  hinL  This  question,  however,  has  been  decided  by 
this  court  in  Flam  v.  Lee,  116  Iowa,. 289,  in  which  it  was 
said: 

We  know  of  no  rule  of  law  which  prohibits  a  plaintiff 
from  attempting  to  describe  his  mental  suffering  while  in 
custody.  It  is  true,  perhaps,  the  jury  may  properly  be  left 
to  infer  such  sufferings  from  the  circumstances  of  his  situa- 
tion, and  it  is  true  that  the  average  witness  finds  it  difScult 
to  describe  his  mental  condition  in  apt  terms.  But  it  does 
not  follow  that  such  description,  when  made,  is  not  proper 
in  evidence.  If  a  man  who  has  been  wrongfully  prosecuted 
for  crime  feels  a  sense  of  shame  and  humiliation  that  such  a 
charge  should  be  laid  at  his  door,  or  that  he  has  been  dis- 
graced in  the  eyes  of  his  neighbors  and  friends,  or  is  tor- 
mented with  fear  that  his  incarceration  may  bring  sorrow 
and  disgrace  to  his  home,  we  think  he  should  be  permitted 
to  say  it. 

It  is  next  urged  by  the  appellant  in  its  statement  of 
what  constitutes  probable  cause  that  the  court  erred,  in 

this,  that  it  said  to  the  jury  in  the  second  in- 
^  *  Sbie'cknYp^Mn-  structiou :     '  *  *  Probable   cause, '  as  used  in 

these  instructions,  means  such  a  state  of  facts 
and  circumstances  as  would  lead  a  careful  and  conscientious 
man  to  believe  that  the  plaintiff  was  guilty  of  the  crime 
charged.''  And  it  is  urged  that  this  definition  places  a 
greater  burden  upon  one  filing  a  charge  of  this  kind  and  a 
higher  degree  of  care  than  should  be  imposed,  and  the  ap- 
pellant relies  upon  Flackler  v.  Novak,  94  Iowa,  634,  and  per- 
haps appellant's  contention  would  be  right  if  that  were  all 
of  the  instruction;  but,  immediately  following  this  state- 
ment of  what  constitutes  probable  cause  appears  what  is 
conceded  to  be  a  correct  statement  of  the  law,  to  wit:    ''If 


4AS  havr  v.  Lint.  [158  lowu 

the  defendant  honestly  believed  that  plaintiff  was  goilty  of 
the  crime  charged,  and  such  belief  was  based  on  knowledge 
of  such  facts  and  circumstances,  tending  to  show  guilt,  as 
would  cause  an  ordinarily  reasonable  and  prudent  man  to 
believe  plaintiff  guilty  of  the  crime  charged,  the  jury  should 
find  there  was  probable  cause  for  the  prosecution,  and,  in  the 
event  of  such  finding,  then  the  jury  should  return  a  verdict 
for  the  defendant."  And  in  the  third  instruction  the  court 
said  to  the  jury  again:  ''Probable  cause  for  the  institu- 
tion of  criminal  proceedings  against  a  party  does  not  de- 
pend upon  the  question  of  whether  or  not  the  person  so 
prosecuted  was  actually  guilty  of  the  crime,  but  it  is  a 
question  whether  or  not  an  ordinarily  prudent  and  careful 
man  under  the  facts  as  they  appear  to  be,  in  the  exercise  of 
reasonable  care  to  ascertain  the  facts,  and  from  the  knowl- 
edge or  honest  beliefs  of  the  facts  then  had,  would  be  justi- 
fied in  an  honest  belief  that  a  crime  had  been  committed 
and  the  person  accused  guilty  of  such  crime."  These  in- 
structions must  be  taken  together,  and  we  think  the  error, 
if  any,  complained  of,  was  without  prejudice.  In  support  of 
this,  see  Jenkins  v.  GUligan,  131  Iowa,  176. 

It  is  next  contended  that  the  court  erred  in  submitting 
to  the  jury  the  question  of  the  liability  of  the  defendants 
J.  H.  Lint  and  Peter  Lint,  on  the  ground  that  there  was 
no  evidence  that  would  justify  submitting  that  question,  and 
no  evidence  that  would  justify  the  jury  in  returning  a  ver- 
dict against  them,  and  that  the  verdict  against  them  is  con- 
trary to  the  instructions  of  the  court  and  contrary  to  the 
evidence.  We  have  examined  the  record  with  some  care 
upon  this  point  and  are  satisfied  that  there  is  enough  appear^ 
ing  in  the  record  to  justify  the  court  in  submitting  the  ques- 
tion to  the  jury.  We  find  no  error  in  the  manner  of  the  sub- 
mission. There  is  evidence  upon  which  the  jury  might  well 
have  found  against  these  defendants,  and,  having  found 
against  these  defendants,  and,  having  found  against  them 
upon  that  evidence,  we  have  no  concern  with  their  finding. 
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No  error   appearing   in   the   record,   the   judgment   is 
Affirmed. 


Jane  E.  Adams,  Appellee,  v.  E.  C.  Jungeb,  Appellant. 

Malpractice:       contradictory  instructions.    Where  the  court,  in  an 

1  action  for  malpractice,  took  from  the  jury  all  question  as  to  neg- 
ligence ojf  defendant  in  the  treatment  of  the  injury,  and  told  them 
that  there  was  no  evidence  that  failure  of  the  broken  bones  to 
unite,  or  that  the  condition  of  the  limb  or  of  the  fracture,  was  due 
to  any  negligence  or  want  of  skill  on  the  part  of  defendant,  sub- 
sequent instructions  in  which  the  court  submitted  the  question  of 
defendant's  skill  in  diagnosing  the  injury  and  in  allowing  the 
fractured  part  of  the  bones  to  remain  in  the  flesh,  producing  bodily 
pain  and  mental  suffering,  and  also  authorizing  the  jury  to  award 
damages  for  pain  and  suffering  during  defendant's  treatment  of 
plaintiff,  were  contradictory  and  conflicting. 

Same:    negligence:     evidence.     In   this  action  for  malpractice  the 

2  evidence  is  reviewed  and  held  insufficient  to  authorize  submission 
to  the  jury  of  the  question  of  defendant's  negligence  in  his  orig- 
inal treatment  of  the  injury,  or  in  the  use  of  appliances. 

Same:    instructions.    Where  an  action  for  malpractice  was  tried  on 

3  the  theory  of  negligence  in  failing  to  discover  a  fractured  bone 
protruding  into  the  flesh  and  causing  pain,  instructions  that  there 
was  no  evidence  of  failure  of  the  bones  to  unite  or  that  the  con- 
dition of  the  injury  was  due  to  negligence  of  defendant,  and  that 
if  defendant  did  not  use  reasonable  skill  in  diagnosing  the  injury 
and  allowed  fractured  bones  to  remain  in  the  flesh,  did  not  present 
the  case  as  tried  in  a  manner  to  be  understood  by  the  jury. 

Same:    evidence.    The  evidence  in  this  action  is  also  reviewed  and  held 

4  insufficient  to  authorize  submission  of  defendant's  negligence  in 
failing  to  discover  a  fractured  bone  protruding  into  the  flesh  and 
in  not  preventing  the  pain  resulting  therefrom. 

Bvldeiiee:    non-experts:     harmless    error.      A    non-expert    witness 

5  is  not  competent  to  testify  in  an  action  for  malpractice  that  plain- 
tiff suffered  pain,  or  that  she  was  afflicted  with  a  certain  disease; 
but  where  defendant  treated  plaintiff  for  rheumatic  pains  his  tee- 
timony  that  she  suffered  such  pain  was  harmless. 

Vol.  158  lA.— 29 
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Same:    experts:    htpotbktioal   questions.     HTpothetical   questions 

6  pat  to  an  expert  witness  on  his  examination  in  chief  must  be 
based  on  what  the  testimony  proves  or  tends  to  prove. 

flame:      negligence:      aEOOVEBY:      instruction.     In  this  action  for 

7  malpractice,  tried  upon  the  theory  that  defendant  was  negligent 
in  not  discovering  that  a  fractured  bone  protruded  into  the  flesh, 
and  in  not  relieving  the  pain  resulting  therefrom,  plaintiff  could  not 
recover  unless  there  was  evidence  that  such  condition  existed  during 
the  time  of  defendant's  employment,  and  prior  to  an  operation  by 
another. 

Appeal  from  Monona  District  Court. — Hon.  David  Mould, 

Judge. 

Wednesday,  Febbuaey  19,  1913. 

Action  for  malpractice.  Defense  a  general  denial.  Ver- 
dict for  plaintiff  in  the  sum  of  $1,000  upon  which  judgment 
was  rendered,  and  defendant  appeals. — Reversed. 

Wade,  Butcher  &  Davis,  and  C  E.  Cooper,  for  appellant. 

«/.  A.  PritcJiard  and  J.  W.  Anderson,  for  appellee. 

Deemer,  J. — The  specific  allegations  of  negligence  were : 

That  the  fracture  of  plaintiff,  as  set  forth  in  plaintiff's 
petition,  was  such  a  fracture  as  the  ordinarily  skillful  physi- 
cian and  surgeon  could  readily  and  would  have  readily  re- 
duced. That  the  defendant  failed  to  reduce  the  same,  or,  if 
said  fracture  was  reduced  by  the  defendant,  then  the  de- 
fendant failed  to  properly  care  for  and  keep  said  fracture 
in  place  by  using  proper  appliances  and  care  necessary  to 
keep  said  fracture  reduced.'  That  the  defendant  was  care- 
less and  negligent  and  unskillful  in  failing  to  properly  ex- 
amine and  discover  the  condition  of  said  wound  and  fracture, 
and  allowed  the  same  to  remain  in  a  fractured  condition, 
with  the  bone  extending  into  the  flesh,  when  the  defendant 
might,  by  using  ordinary  care  and  skill,  have  discovered 
tb^  condition  of  plaintiff  an^  remedied  the  same.    That  the 
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defendant  failed  to  properly  examine  said  wound,  or  to  dis- 
cover the  condition  of  the  fracture,  although  warned  by  the 
plaintiff  as  to  the  condition  of  the  same,  in  so  far  as  she 
knew.  That  the  defendant  was  neglige^nt,  careless,  and  un- 
skillful, if,  as  a  matter  of  fact,  he  reduced,  the  fracture,  in 
not  so  adjusting  his  bindings  and  other  appliances  in  such  a 
manner  as  to  hold  the  fracture  in  place,  and  in  not  examin- 
ing the  plaintiff's  wound  and  fracture  and  discovering  its 
condition,  and  then  using  the  proper  remedies. 

In  submitting  the  case  to  the  jury,  the  trial  court  thus 
stated  the  issues: 

Plaintiff  claims  that  the  defendant  was  negligent  in  the 
treatment  of  plaintiff  in  this:  That  he  failed  to  reduce  the 
fracture,  or,  if  said  fracture  was  reduced,  that  he  failed  to 
properly  care  for  and  keep  said  fracture  in  place  by  using 
proper  appliances  and  care ;  that  he  was  careless  and  negligent 
in  failing  to  properly  examine  and  discover  the  condition  of 
the  fracture,  and  allowed  the  same  to  remain  in  a  fractured 
condition,  with  the  bone  extending  into  the  fiesh,  and  the  de- 
fendant, by  using  ordinary  care  and  skill,  might  have  dis- 
covered the  condition  of  the  fracture  and  remedied  the  same. 
That  the  defendant  was  further  careless  and  negligent  in  not 
adjusting  his  bandages  and  other  appliances  in  such  manner 
as  to  hold  the  fracture  in  place,  and  in  not  examining  plain- 
tiff's wound  and  fracture.  That  the  injuries  suffered  by  the 
plaintiff,  and  herein  complained  of,  were  caused  by  the  care- 
lessness and  negligence  of  the  defendant,  and  not  by  reason 
of  any  carelessness  or  negligence  of  the  plaintiff.     .    .    . 

After  thus  stating  the  issues  tendered  by  the  petition, 
the  court  charged  as  follows : 

Par.  4.  Before  the  plaintiff  can  recover  anything  in  this 
action,  she  must  prove  to  you  by  a  preponderance  of  the 
evidence:  First.  That  the  defendant  was  negligent  in  one 
or  more  of  the  particulars  charged  in  the  petition,  as  set  forth 
in  paragraph  1  of  this  charge.  Second.  That  the  negligence 
proven  was  the  proximate  cause  of  the  injury  of  which  plain- 
tiff complains  in  her  petition.  Third.  That  she  herself  was 
free  from  negligence  contributing  to  he  injury  complained  of. 
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Par.  6.  That  plaintiff  chai;ges  in  her  petition  that  the 
defendant  failed  to  reduce  her  fracture,  and  failed  to  prop- 
erly care  for  and  keep  said  fracture  in  place  by  using  proper 
appliances  and  care  necessary  to  keep  said  fracture  reduced. 
But  you  are  instructed  that  the  plaintiff  has  not  introduced 
evidence  sufScient  to  submit  to  the  jury  the  question  as  to 
whether,  in  the  original  treatment  of  plaintiff,  and  in  the  use 
of  the  appliances  which  the  evidence  shows  the  defendant 
did  use,  there  was  any  negligence  on  the  part  of  the  defend- 
ant; and  this  charge  of  negligence  is  withdrawn  from  your 
consideration,  and  you  will  not  take  the  same  into  considera- 
tion in  arriving  at  your  verdict.  And  there  is  no  evidence 
that  the  failure  of  plaintiff's  fracture  to  unite,  or  the  present 
condition  of  her  limb  and  said  fracture,  are  the  result  of  any 
negligence  or  want  of  skill  on  defendant's  part,  and  you  can- 
not hold  him  responsible  therefor. 

Par.  7.  The  plaintiff  charges  that  the  defendant  was 
negligent  and  unskillful  in  failing  to  properly  examine  and 
discover  the  condition  of  the  fracture,  and  allowed  the  same 
to  remain  in  a  fractured  condition,  with  the  bone  extending 
into  the  flesh,  when  he  might,  by  using  ordinary  care  and 
skill,  have  discovered  the  condition  of  plaintiff  and  remedied 
the  same.  And  if  you  find  from  the  evidence  that  plaintiff 
suffered  a  fracture  of  the  femur,  whereby  the  fractured  parts 
were  displaced,  causing  the  limb  to  evert,  and  causing  in- 
tense pain  in  the  region  of  the  fracture,  and  you  further  find 
that  the  defendant,  in  the  exercise  of  the  knowledge,  care, 
and  skill  usually  exercised  by  physicians  and  surgeons  in 
similar  localities  in  the  treatment  of  like  cases,  should  have 
discovered  the  displacement  of  the  broken  bones  and  adjusted 
the  same,  and  failed  to  do  so,  then  he  would  be  liable  in  this 
action  for  any  bodily  pain  and  mental  suffering  caused  by 
the  failure  to  discover  and  adjust  the  displacement,  and  to 
which  the  plaintiff  did  not  contribute  by  acts  of  carelessness  or 
negligence  on  her  part.  But  if  plaintiff  has  failed  to  prove 
to  you  by  a  preponderance  of  the  evidence  that  the  pain  and 
suffering  of  which  she  complains  was  caused  by  the  displace- 
ment of  the  fractured  parts,  or  if  she  failed  to  prove  to  you 
that  the  defendant,  in  the  exercise  of  that  degree  of  knowl- 
edge, skill,  and  care  ordinarily  exercised  by  physicians  and 
surgeons  in  similar  localities,  should  have  discovered  the 
displacement  and  adjusted  the  same,  then  the  plaintiff  can- 
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not  recover  in  this  action,  and  your  verdict  should  be  for  the 
defendant. 

Par.  8.  You  are  instructed  that  plaintiff  can  only  re- 
cover, if  at  all,  in  this  case  for  physical  pain  and  mental  suf- 
fering, if  any,  endured  by  plaintiff  prior  to  the  time  Dr.  Conn 
performed  his  operation,  and  only  for  such  pain  and  suffer- 
ing as  is  shown  by  the  evidence  to  have  been  the  proximate 
result  of  defendant's  negligence  and  unskillfulness,  if  any, 
in  failing  to  discover  and  adjust  the  displacement  of  the  frac- 
tured parts.  Plaintiff  cannot  recover  damages  for  any  pain  or 
suffering  resulting  from  the  fracture  and  the  proper  treat- 
ment thereof;  nor  can  she  recover  for  pain  and  suffering  re- 
sulting from  rheumatism;  nor  can  she  recover  in  this  case 
for  loss  of  time  or  decreased  ability  to  perform  labor. 

I.  These  instructions  are  complained  of  as  being  contra- 
dictory and  conflicting,  and  as  being  fundamentally  wrong  on 

any  theory  of  the  case.    While  it  is  difficult 

^'  TOntradictory'    to  discover  the  theory  which  the  court  had  in 

instructions.       ^.^^^  .^  ^  apparent,  we  think,  that  the  ob- 

;|ection8  to  these  instructions  are  well  founded.  The  court 
took  away  from  the  jury  the  question  of  defendant's  treat- 
ment of  the  fracture,  and  specifically  said  that  there  wais 
no  evidence  that  the  failure  of  the  bones  to  unite,  or  the 
present  condition  of  the  limb  or  of  the  fracture,  was  due  to 
any  negligence  or  want  of  skill  on  the  part  of  the  defendant. 
But  in  the  next  instruction  the  question  of  his  skill  in  diag- 
nosing the  injury  and  in  allowing  fractured  part  of  the  bones 
to  remain  in  the  flesh,  producing  bodily  pain  and  mental  suf- 
fering, was  submitted.  It  is  difficult  to  reconcile  these  in- 
structions, save  upon  the  theory  that,  while  defendant's  treat- 
ment was  proper,  he  might  at  some  time,  by  the  use  of  ordinary 
care  and  skill,  have  Relieved  plaintiff  from  some  Of  her  suf- 
fering due  to  a  misplaced  bone,  although  he  could  not  have 
reduced  the  fracture  or  secured  a  union  of  the  bones.  These 
two  theories  are  hardly  consistent,  unless  it  be  as  plaintiff's 
counsel  contend  in  argument,  that  after  he  had  concluded 
his  treatments,  he  did  not  properly  instruct  plaintiff  as  to 
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the  care  of  her  limb,  or  did  not  properly  examine  it  to  see 
if  any  bones  were  then  protruding  into  the  flesh,  producing 
pain  which  might  have  been  alleviated  by  the  use  of  proper 
care.  This,  however,  was  not  the  thought  of  the  pleader  in 
framing  his  petition,  and  no  such  specification  of  negligence 
is  made. 

Aside  from  this,  the  eighth  instruction,  which  we  have 
quoted,  clearly  allows  the  jury  to  award  plaintiff  damages 
for  all  pain  suffered  by  her  prior  to  the  time  a  second  oper- 
ation was  performed,  by  a  Dr.  Conn,  to  relieve  her  condition. 
This  involves  the  idea  that  defendant's  diagnosis  and  treat- 
ment of  the  case  from  the  beginning  might  be  found  to  have 
been  improper,  although  the  court  expressly  said  in  the  sixth 
instruction  that  defendant  properly  cared  for  and  kept  the 
fracture  in  place  by  using  proper  appliances  and  care  in 
keeping  the  same  reduced,  and  that  there  was  no  testimony 
showing  or  tending  to  show  that  in  the  original  treatment, 
or  in  the  use  of  appliances,  there  was  any  negligence  what- 
ever. If  the  court  had  in  mind  the  thought  that  defendant 
did  not,  in  discharging  plaintiff,  properly  direct  her  as  to 
the  care  of  the  limb,  or  that  he  did  not  then  examine  her  for 
misplaced  bones,  he  should  have  instructed  the  jury  that  it 
could  not  allow  for  any  pain  or  suffering  occurring  prior 
to  the  time  that  defendant  was  found  to  be  negligent.  In 
other  words,  if,  as  the  court  instructed,  defendant  was  not 
negligent  in  his  original  treatment,  he  cannot  be  held  for  any 
suffering  endured  by  plaintiff  during  the  time  this  treatment 
continued;  and,  if  held  responsible  for  something  occurring 
after  this  treatment  ceased,  he  should  only  be  held  liable  for 
such  pain  and  suffering,  if  any,  as  resulted  from  his  negli- 
gence at  that  time,  and  not  for  what  might  have  been  en- 
dured from  the  beginning.  And,  in  any  event,  plaintiff  can- 
not recover,  unless  she  proves  the  negligence  charged  in  her 
petition,  and  her  damages  must  be  limited  to  such  as  proxi- 
mately arose  from  the  negligence  charged.  These  principles 
are  very  fundamental,  and  need  no  citation  of  authorities  in 
their  support. 
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II.    In  view  of  a  retrial,  we  shall  consider  some  of  the 
other  errors  assigned.    This  necessarily  involves  a  statement 

of  some  of  the  facts  as  disclosed  by  the  record. 

Sence:  eyf        Plaintiff  is  a  married  woman,  and  on  the  11th 
ence. 

day  of  January,  1911,  she  suffered  a  fracture 
of  the  neck  of  the  femur  of  her  left  limb.  Just  how  it  hap- 
pened is  not  known.  Defendant,  who  is  a  physician  and  sur- 
geon, was  immediately  called  to  treat  the  fracture,  and  ar- 
rived at  plaintiff's  house  within  an  hour  and  one-half  of 
the  time  she  received  her  injuries.  He  began  his  treatment 
immediately,  applied  splints,  and,  as  the  court  said  in  its 
instructions,  used  proper  appliances,  and  continued  to  treat 
his  patient  until  May  29,  1911,  when  he  made  his  last  pro- 
fessional visit.  On  June  5th  plaintiff's  husband  called  on 
defendant,  paid  his  bill  for  services,  and  made  no  complaint 
of  the  treatment  that  had  been  given.  He  did  say,  however, 
that  he  expected  to  call  another  doctor  by  the  name  of  Conn ; 
but  he  made  no  request  of  defendant  to  continue  his  treatment. 
The  relations  between  the  doctor  and  his  patient  and  her  hus- 
band continued  io  be  friendly ;  for  defendant  thereafter  made 
a  social  call  upon  plaintiff,  and  also  sent  a  stretcher  down  to 
her  house,  which  was  thereafter  used  in  taking  plaintiff  to  a 
hospital  at  Ida  Orove.  After  defendant's  discharge,  and 
some  time  during  the  month  of  June,  a  doctor  by  the  name 
of  Bowie  made  a  social  call  upon  the  plaintiff;  but  she  said 
nothing  to  him  about  her  suffering  or  about  the  fracture. 
On  June  20th  both  doctors,  Conn  and  Bowie,  were  called  to 
examine  the  plaintiff,  and  they  found  her  suffering  great 
pain.  At  the  suggestion  of  one  or  the  other,  or  both,  plain- 
tiff was  taken  to  Dr.  Conn's  hospital  at  Ida  Orove  on  June 
24,  1911,  and  an  X-ray  examination  was  made,  which  re- 
sulted in  a  discovery  of  the  fact  that  the  fracture  had  not 
been  reduced;  that  there  was  a  nonunion  of  the  broken 
bones;  and  that  one  end  of  the  bone  had  extended  up  into 
the  flesh  for  an  inch  or  more,  causing  excruciating  pain. 
Upon  this  discovery  being  made,  Dr.  Conn  pulled  the  leg 
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down  and  everted  it,  giving  at  least  temporary  relief.  Plain- 
tiff stayed  at  the  hospital  a  day  or  two  and  then  returned 
to  her  home,  receiving  no  further  medical  attention.  It  was 
shown  that  during  the  time  defendant  was  treating  plaintiff, 
she  (plaintiff)  suffered  pain,  and,  as  this  was  thought  to  be 
due  in  part  to  rheumatism,  defendant  gave  her  medicine  to 
relieve  this  pain,  and  did  give  her  temporary  relief;  but  all 
the  doctors  say  that  such  a  fracture  as  plaintiff  received 
alwa}^  causes  great  pain,  and  the  trial  court  instructed,  and 
as  we  think  properly,  that  there  was  no  testimony  of,  any 
negligence  on  the  part  of  the  defendant  in  his  original  treat- 
ment, or  in  the  use  of  the  appliances,  which  he  did  in  fact 
use. 

The  theory  of  the  trial  court  in  submitting  the  case  can 

only  be  gathered  from  the  instructions  already  quoted,  and 

8    sami  •  instnic-   ^^^^  ^^^  following  remarks  of  the  court,  made 

tions.  jjj  passing  upon  defendant's  motion  for  a  di- 

rected  verdict.    These  were  as  follows: 

By  the  Court:  I  don't  think  there  is*  any  evidence  to 
go  before  the  jury  as  to  the  negligence  at  the  time  of  the  set- 
ting of  the  limb.  But  as  time  goes  on  there  was  sharp  pain, 
which  was  complained  of,  and,  as  I  understand  Dr.  Conn's 
testimony,  that  he  concluded  from  these  very  same  symptoms 
that  there  was  a  nonimpacted  fracture,  and  it  should  have 
been  discovered,  and  that  he  did  discover  it.  By  Mr.  Dutcher : 
I  don't  think  that  Dr.  Conn  said  that.  He  said  at  the  time 
he  saw  it  there  was  a  nonimpacted  fracture,  but  he  could  not 
tell  whether  it  was  nonimpacted  before  or  not.  By  the 
Court :  I  understand  there  was  no  change  of  condition  from 
the  time  that  Dr.  Junger  was  discharged  until  Dr.  Conn  took 
charge  of  the  case.  By  Mr.  butcher:  There  is  no  evidence 
that  they  were  the  same.  By  the  Court:  I  think  the  case 
should  go  to  the  jury  on  that  one  proposition,  and  if  Dr. 
Junger,  in  trying  to  diagnose  the  case,  should  have  believed 
that  pain  and  suffering  was  caused  by  a  nonimpacted  fracture, 
and  in  the  exercise  of  a  reasonable  care  that  he  should  have 
relieved  that  pain.  By  Mr.  Dutcher:  Is  there  any  duty  on 
the  doctor  to  relieve  that  pain?  The  patient  must  suffer  pain. 
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By  the  Court :  They  must  endure  the  pain  that  is  necessary, 
but  no  unnecessary  pain.  By  Mr.  Dutcher:  What  evidence 
is  there  that  it  was  the  result  of  this  manf  By  the  Court: 
The  evidence  of  Dr.  Conn  is  that  he  reduced  it,  and  thefe 
was  immediate  relief.  I  shall  submit  it  to  the  jury  on  that 
one  proposition.    (Motion  overruled,  and  defendant  excepts.) 

These  remarks  furnish  the  key,  if  any  there  be,  to  the 
solution  of  the  questions  presented.  Therefrom  we  conclude 
.    ^       .     ,         that  the  court  thought  there  was  enough  testi- 

4  •     iSAME  !    €Yl' 

dence.  mouy  to  take  the  case  to  the  jury  upon  the 

question  as  to  whether  or  not  defendant,  in  the  exercise  of 
proper  care  on  his  part,  might  not  have  discovered  the  fact 
that  there  was  a  bone  protruding  into  the  flesh,  which  might, 
by  proper  care,  have  been  removed,  and  plaintiff  relieved  of 
the  pain  caused  thereby.  The  difficulty  here  lies  in  the  fact 
that  this  thought  is  not  brought  out  in  the  instructions  in  such 
a  way  that  the  jury  would  understand  it,  and  in  the  further 
fact  that  the  evidence  does  not  show  whether  the  fracture  was 
an  impacted  or  nonimpacted  one;  fails  to  disclose  the  exact 
nature  of  defendant's  treatment  (that  is,  as  to  whether  he 
used  an  extension  or  not),  although  the  trial  court  squarely 
instructed  that  his  treatment  was  proper ;  fails  to  show  when 
the  bone  protruded  itself  into  the  flesh;  and  fails  to  show 
that  plaintiff's  suffering  during  the  time  she  was  being  treated 
resulted  from  a  protruding  bone.  All  these  things  are  left  to 
the  merest  surmise  or  conjecture.  It  is  true  there  was  testi- 
mony as  to  this  bone  protruding  on  June  24th,  but  nothing 
to  show  that  it  was  in  that  condition  while  defendant  was 
treating  the  case,  or  as  to  when  it  in  fact  took  place.  The 
testimony  from  the  experts  clearly  shows  that  the  treatment 
for  an  impacted  fracture  of  the  neck  of- the  femur  is  quite 
different  from  a  nonimpacted  fracture  at  that  point.  In  the 
one  case  no  extension  appliances  are  used,  while  in  the  other 
they  are  indicated.  The  trial  court  found  that  proper  treat- 
ment was  given  and  proper  appliances  used,  so  that  whatever 
pain  plaintiff  suffered  during  the  continuance  of  this  treat- 
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ment  must  have  been  due,  if  the  trial  court  was  correct  in 
its  instructions,  either  to  the  pain  incident  to  the  fracture 
itself,  or  to  rheumatic  pains;  and  for  neither  of  these  would 
defendant  be  responsible.  The  only  proof  which  plaintiff  has 
on  this  proposition  is  the  condition  in  which  the  limb  was 
found  on  June  24th,  when  the  X-ray  examination  was  made ; 
but  the  experts  say  that  this,  in  itself,  is  no  proof  of  the  con- 
dition at  the  time  the  injury  was  first  received,  or  even  at 
the  time  defendant  made  his  last  visits.  Presumptions  do 
not  ordinarily:  relate  backward.  A  condition,  once  shown,  may 
be  presumed  to  continue;  but  ordinarily  from  a  condition 
once  found  no  presumption  is  indulged  that  it  has  existed  for 
any  given  time  in  the  past.  True  such  presumptions  some 
time  arise  in  virtue  of  the  nature  of  the  condition;  but  this 
arises  from  proof  of  other  things  in  addition  to  present  con- 
ditions; as  its  condition  of  permanency  of  progressiveness. 
Here  there  is  no  such  proof.  Indeed,  all  there  is  on  the 
point  is  to  the  contrary.  Now,  as  we  have  said,  there  is  no 
direct  testimony  as  to  the  nature  of  the  fracture  in  the  first 
instance,  and  no  direct  proof  as  to  whether  or  not  an  ex- 
tension was  used  in  the  reduction  of  the  fracture;  but  the 
trial  court  said,  whatever  the  treatment,  it  was  proper,  and 
the  appliances  used  were  correct.  "We  are  constrained  to  hold 
that  there  was  not  enough  testimony  to  take  the  case  to  the 
jury  on  the  thought  indicated  by  the  trial  court  in  ruling  on 
defendant's  motion  to  direct  a  verdict,  even  assuming  that 
such  an  issue  was  presented  by  the  pleadings. 

III.  Some  of  the  rulings  on  testimony  are  complained 
of.  For  example,  it  is  argued  that  certain  nonexpert  wit- 
^    „  nesses  were  permitted  to  state,  not  only  that 

6 .  Evidence  :  -^  t  </ 

harmfew'^er-      plaintiff  Suffered  pain,  but  that  she  was  or  was 
'°'^*  not  afflicted  with  a  certain  disease,  naming  it. 

Of  course,  nonexperts  should  not  be  permiteed  to  give  such 
testimony.  See  5  Encyc.  of  Evidence,  page  698,  and  cases 
cited ;  Siaie  v.  Hockett,  70  Iowa,  442.  While  nonexpert  wit- 
nesses in  this  case  were  permitted  to  testify  as  to  the  nature 
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of  plaintiff's  ailments,  the  testimony  was  nonprejudicial  to 
defendant ;  for  he  was  treating  plaintiff  for  that  kind  of  ail- 
ment, to  wity  rheumatic  pains. 

Hypothetical  questions  put  to  an  expert  upon  his  ex- 
aminations in  chief  should  always  be  based  upon  facts  which 

the  testimony  proves  or  tends  to  establish.    In 
'  hypothe^ucar*  *  re  WiU  of  Amcs,  51  Iowa,  596 ;  State  v.  Cross, 
qu     ons.  gg  Iowa,  180;  Bomgardner  v.  A'iidrews,  55 

Iowa,  638.  This  rule  was  not  always  observed  by  the  trial 
court.  We  need  not  stop  to  set  out  the  objectionable  ques- 
tions; for  it  is  enough  to  restate  the  rule. 

IV.     The  defendant  also  asked  the  following  instruction : 
**You  are  instructed  that,  unless  you  find  under  the  evi- 
7    Same-  dcku-      d^nce  that  on  May  29,  1911,  or  some  time 
fry^^nstruc^"     prior  thereto,  the  limb  of  plaintiff  was  in  sub- 
^°°'  stantially  the  same  condition,  as  to  the  bones 

extending  up  into  the  flesh,  as  at  the  time  Dr.  Conn  treated 
the  plaintiff,  your  verdict  must  be  for  the  defendant."  If 
we  understand  the  theory  adopted  by  the  court,  this  in- 
struction should  have  been  given.  The  nature  of  the  case  is 
peculiar,  and  we  have  had  much  diflSculty  in  discovering  the 
theory  of  counsel  for  appellee  in  endeavoring  to  sustain  the 
verdict  and  judgment.    They  say  in  argument. 

The  court  must  bear  in  mind  that  we  are  not  asking  dam- 
ages for  a  failure  of  tte  bone  to  unite.  That  question  was 
taken  from  the  jury  by  the  court.  So  that  the  argument  of 
counsel  as  to  the  extension  treatment,  and,  in  fact,  the  treat- 
ment of  the  fracture  as  discussed  by  them,  was  not  at  issue. 
A  large  portion  of  defendant's  argument  is  taken  up  by  these 
questions  that  we  insist  are  not  in  the  case.  Counsel  keeps 
referring  to  the  treatment  of  this  fracture.  We  have  made 
no  complaint,  as  stated  before,  of  the  treatment  until  after 
the  doctor  told  the  plaintiff  and  her  husband,  as  above  shown, 
that  the  bone  was  united,  and  the  treatment  of  the  broken 
limb,  so  far  as  the  fracture  was  concerned,  had  ceased.  The 
limb  was  reduced,  certain  appliances  were  put  upon  it,  and  it 
remained  in  that  condition  until  the  doctor  said  it  was  time 
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they  should  be  removed.  They  were  removed,  and  the  plain- 
tiff was  informed  that  her  limb  was  united.  It  was  after 
this  that  we  claim  that  the  doctor  was  negligent,  careless, 
and  unskillful  in  his  treatment  and  in  his  diagnosis  of  the 
case ;  that  he  permitted  a  broken  bone  to  remain  imbedded  in 
the  flesh,  that  was  causing  intense  pain,  and  failed  to  dis- 
cover the  cause  of  the  pain  or  the  remedy.  In  the  month 
of  March  the  plaintiff  and  her  husband  were  told  that  there 
was  a  good  union.  He  took  hold  of  the  limb  and  worked  it 
up  and  down.  It  is  probable  that  at  that  time  the  bones 
became  disconnected  and  later  worked  into  the  flesh.  It 
certainly  was  a  very  unskillful  thing  for  any  doctor  to  do, 
when  the  patient  was  as  old  as  the  plaintiff  at  this  time. 

The  trial  court  did  not  submit  the  case  on  this  theoiy, 
and  the  jury  were  not  so  instructed.  The  jury  was  not  limited 
to  what  transpired  after  the  bandages  on  plaintiff's  limb 
were  removed;  nor  was  there  any  claim  in  the  petition  nor 
proof  sufficient  to  take  the  case  to  the  jury  on  the  theory 
that 'defendant,  by  his  manipulation  of  the  limb  in  March, 
** disconnected  the  bones.''  Such  a  finding,  even  if  it  had 
been  authorized  by  the  instructions,  would  have  been  the 
result  of  pure  surmise  and  conjecture. 

For  the  errors  pointed  out,  the  judgment  must  be,  and 
it  is.  Reversed. 


Lemuel  G.  Hatton,  Appellant,  v.  William  M.  "Wheaton, 
Administrator  of  Estate  of  Nancy  S.  Wheaton,  Deceased. 

Estates  of  decedents:    heks:     listing.     One  related  to  a  decedent 

1  simply  by  affinity  is  not  an  heir  to  his  estate  and  need  not  be  listed 
as  such  by  the  administrator. 

Same:      wills:      behainders.     ^^Hiere  the  testator  devised  his  real 

2  property  to  his  wife  for  life,  with  power  to  control,  use  the  income 
and  to  convert  the  tame  into  other  property,  with  the  remainder 
to  his  children  in  equal  shares,  the  portion  left  upon  the  death  of 
the  wife,  and  that  acquired  by  her  out  of  the  proceeds  of  the 
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estate,  passed  to  the  remaindermen,  the  administrator  as  such  hav- 
ing no  interest  therein. 

Same:    descent  and  distribution:    heirs:    title  to  real  estate. 

3  Under  a  will  creating  a  life  estate  in  the  widow,  with  the  remainder 
in  testator's  children,  the  husband  of  a  child  who  predeceased  the 
widow  was  not  entitled  to  any  part  of  the  widow's  estate,  either 
as  heir  or  otherwise,  and  her  administrator  properly  refused  to 
recognize  him  in  the  distribution  of  the  estate;  and  whether  he 
would  take  a  third  of  the  share  devised  to  the  deceased  child  was 
not  a  matter  of  concern  to  the  administrator,  except  as  it  might 
have  come  into  his  possession;  and  the  title  to  the  deceased  child's 
share  in  the  realty  was  not  a  matter  which  could  be  litigated  in  the 
probate  proceedings. 

Samo:    distributive  share:    action:    parties.    Under  a  will  devis- 

4  ing  real  estate  to  the  wife  for  life,  with  power  to  use  and  convert 
the  profits  into  other  property  to  be  held  on  the  same  conditions, 
and  devising  the  remainder  to  the  testator's  children,  the  admin- 
istrator of  the  widow,  on  coming  into  possession  of  the  testator's 
property,  was  accountable  to  the  testator's  executor  or  to  the  re- 
maindermen tlierefor;  and  in  an  action  by  the  husband  of  testa- 
tor's daughter,  who  predeceased  the  widow,  against  the  adminis- 
trator of  the  widow  to  compel  recognition  of  his  interest  in  the 
share  of  his  deceased  wife,  the  testator's  executor  and  the  chil- 
dren of  plaintiff's  wife  were  necessary  parties. 

Appeal  from  Wapello  District  Court. — ^Hon.  P.  W.  EicheI/- 

BEBGER,  Judge. 


Wednesday,  Februaey  19,  19l3. 

Five  grounds  of  the  demurrer  to  plaintiflf 's  x>etiton  were 
sustained,  and  one  ground  thereof  overruled.  The  parties 
elected  to  stand  on  the  rulings,  and  the  petition  was  dismissed. 
Both  parties  appeal ;  that  of  plaintiff  being  first  x)erf  ected. — 
Affirmed* 

W.  Olenn  CoweU  and  Roberts  cfe  Webber,  for  appellant. 

Chester  W.  Whitmore,  for  appellee. 
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Ladd,  J. — J.  S.  Wheaton  died  testate  in  1897.  His 
will  was  admitted  to  probate,  and  after  providing  certain 
legacies,  disposed  of  the  residue  of  his  estate  as  follows : 

I  give,  devise  and  bequeath  unto  my  beloved  wife,  Nancy 
S.  Wheaton,  all  the  rest  and  residue  of  my  property  and 
estate  of  whatsoever  kind  and  nature,  and  wheresoever  sit- 
uated, for  and  during  her  natural  life,  with  the  right  to  use, 
control,  and  manage  the  same,  and  to  use  and  appropriate  all 
the  income  and  profits  therefrom,  after  paying  the  taxes  and 
keeping  up  the  repairs,  with  the  remainder  over  to  my  chil- 
dren by  her,  to  wit,  Kate  Eva  Hatton,  Cora  Ella  Baker,  John 
D.  Wheaton  and  Cyrus  Franklin  Wheaton,  in  equal  shares.  I 
also  hereby  authorize  and  empower  my  said  wife  to  sell,  deed, 
and  convey  any  part  of  said  property,  and  to  convert  the 
same  into  other  property  in  such  manner  as  to  her  may  seem 
wise  and  best,  the  property  so  exchanged  for,  or  procured 
by  such  sales  or  exchanges  from  time  to  time,  to  be  held  by 
her  in  the  same  manner  aa  the  original  property;  the  re- 
mainder to  be  disposed  of  finally  to  our  children  as  last 
aforesaid. 

This  was  declared  to  be  in  lieu  of  dower,  and  the  widow 
was  named  as  executrix,  without  bond,  and  given  a  free  hand 
in  the  settlement  of  the  estate.  Kate  Eva  Hatton,  mentioned 
in  the  clause  quoted,  died  in  1905,  leaving  her  surviving  her 
husband,  plaintiff  herein,  and  two  children,  Lemuel  G.  and 
Elaine  Louise  Hatton.  The  widow,  Nancy  S.  Wheaton,  died 
in  1910,  and  the  defendant,  Wm.  M.  Wheaton,  is  the  adminis- 
trator of  her  estate.  The  petition  alleges  the  foregoing  facts, 
and  in  addition  thereto  that  the  testator  left  a  large  amount 
of  property,  real  and  personal,  describing  realty  undisposed 
of  by  his  widow,  and  other  realty  acquired  by  her,  with  the 
proceeds  of  property  left  by  him,  and  that  she  left  personal 
property  of  about  the  value  of  $10,000,  which  belonged  to 
the  estate  of  the  testator  and  passed  into  the  hands  pf 
defendant  as  administtrator  of  the  Nancy  S.  Wheaton 's  estate ; 
that  plaintiff,  as  surviving  husband  of  Kate  Eva  Hatton, 
is  entitled  to  one-third  of  the  interest  she  acquired  in  the 
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estate  of  J.  S.  Wheaton,  deceased,  but  the  defendant  has 
in  no  manner  recognized  his  interest  therein  in  distributing 
said  personal  property,  has  obtained  a  large  part  of  the  real 
estate  left  by  the  testator,  and  which  was  subsequently  ac- 
quired by  the  widow  with  the  proceeds  of  property  of  testa- 
tor's estate,  without  regard  to  plaintiff's  interest  therein;  and 
he  prays:  (1)  That  defendant  be  required  to  appear  and 
show  cause  why  he  should  not  recognize  plaintiff  as  entitled  to 
one-third  in  value  of  the  property  left  his  deceased  wife  under 
the  will ;  (2)  why  he  should  not  amend  the  list  of  heirs  filed  by 
him  as  administrator  of  Nancy  S.  Wheaton,  deceased,  ''and 
for  the  purpose  of  showing  him  as  entitled  to  his  distributive 
share  in  all  of  the  property,  both  real  and  personal,  left  by 
J.  S.  Wheaton,  deceased,  and  all  of  the  property  acquired 
by  Nancy  S.  Wheaton,  with  funds  obtained  from  the  sale  of 
property  belonging  to  said  J.  S.  Wheaton,  and  which  was 
left  to  the  wife  of  your  petitioner,  Kate  Eva  Wheaton,  sub- 
ject to  provisions  in  said  will  in  favor  of  Nancy  S.  Wheaton, 
and  asking  that  you  be  required  to  file  a  supplemental  or 
amended  list  of  heirs  in  said  estate  of  Nancy  S.  Wheaton, 
giving  the  name  of  this  petitioner,  Lemuel  C.  Hatton,  as  one, 
and  showing  him  entitled  to  hb  distributive  share  in  all  of  the 
property,  both  real  and  personal,  left  by  J.  S.  Wheaton  or 
Nancy  S.  Wheaton." 

The  petition  was  filed  in  probate,  and  thereto  the  de- 
fendant demurred  on  the  grounds:  (1)  That  plaintiff  was  re- 
lated to  deceased  Nancy  S.  Wheaton  by  aflSnity  only,  and 
therefore  was  not  her  heir;  (2)  that  Eate  Eva  Hatton  never 
became  possessed,  during  her  lifetime,  of  any  of  the  property 
or  her  interest  therein,  and  for  this  reason  the  right  of 
plaintiff  to  a  distributive  share  never  attached;  (3)  that  the 
children  of  Kate  Eva  Wheaton,  upon  her  death,  took  her  in- 
terest, not  through  the  mother,  but  through  their  grand- 
mother, Nancy  S.  Wheaton;  (4)  that  under  the  will  Nancy 
S.  Wheaton  took  the  property  absolutely,  and  the  children  of 
Kate  Eva  Wheaton  took  by  descent  the  share  their  mother 
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would  have  inherited,  and  not  under  the  will;  (5)  petitioner 
does  not  show  that  he  has  any  right,  title,  or  interest  in  the 
estate  of  the  testator  or  Nancy  S.  Wheaton;  and  (6)  is  not 
entitled  to  the  relief  demanded  or  any  relief.  The  court  sus- 
tained all  the  grounds  of  the  demurrer,  except  the  fourth, 
and  that  was  overruled. 

Though  the  defendant  appealed,  he  has  not  supported 
the  alleged  error  by  argument,  and  for  this  reason  it  is  not 
considered. 

I.  The  plaintiff  was  not  related  to  Nancy  S.  Wheaton, 
deceased,  otherwise  than  as  husband  of  her  daughter,  Kate 
Eva  Hatton,  and  therefore  was  not  her  heir.    For  this  reason, 

defendant,  as  administrator,  could  not  prop- 

DBcra^BNTs^r       erly  have  listed  him  as  an  heir.  Sections  3411, 
helr.:UBt.n^    3412,  Code. 

II.  If  some  of  the  real  estate  owned  by  J.  S.  Wheaton  re- 
mained after  the  death  of  the  life  tenant,  it  belonged  to  the 
remaindermen,  and  the  administrator  of  the  life  tenant  ac- 
2    SAMB :  wills  •      quired  no  interest  herein  through  his  appoint- 

remainders.  ment  as  such.  The  same  is  true  of  any  real 
estate  acquired  by  the  life  tenant  out  of  the  proceeds  of  prop- 
erty left  by  the  testator,  J.  S.  Wheaton.  Title  to  real  estate 
passes  to  the  heirs  or  devisees  upon  the  death  of  the  ancestor 
or  testator  {Herriott  v.  Potter,  115  Iowa,  648),  and  save  when 
there  is  no  one  entitled  thereto  present  and  competent  to  take 
possession,  the  administrator  has  nothing  to  do  with  the  realty 
of  his  decedent  Section  3333,  Code;  Valley  National  Bank 
V.  Crosby,  108  Iowa,  651;  /n  re  Pitt's  Estate,  153  Iowa,  269. 
The  i>etition  contains  nothing  indicating  that  defendant,  as 
administrator,  has  or  claims  any  interest  in  the  real  estate 
left  by  either  his  decedent  or  the  testator,  J.  S.  Wheaton,  and 
therefore  the  title  thereto  cannot  be  adjudicated,  in  the  ab- 
sence of  necessary  parties,  even  if  relief  of  this  kind  were 
demanded ;  and,  as  seen,  none  was  prayed.  See  Todd  v.  Oris- 
num,  123  Iowa,  693. 

III.  As  plaintiff  was  not  entitled  to  any  portion  of  the 
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estate  of  Nancy  S.  Wheaton,  deceased,  as  heir  or  otherwise,  the 
defendant,  as  administrator,  rightly  declined  to  recognize  him 

in  the  distribution  thereof,  but  instead  turned 
'  and  difltriba-     Oyer  to  his  children  whatever  their  mother 

tlon  :   heirs :  , 

title  to  real       would  have  inherited,  had  she  survived  dece- 

dent.  Whether  plamtiff  was  entitled  to  take 
a  third  of  what  was  left  his  wife,  Kate  Eva  Hatton,  under 
the  will  of  J.  S.  Wheaton,  was  of  no  concern  to  defendant, 
save  as  this  might  be  demanded  of  him  because  in  his  posses- 
sion.   But  no  such  claim  is  to  be  found  in  the  petition. 

The  recovery  of  property  is  not  sought.  The  prayer  is 
that  plaintiff  be  listed  as  an  heir  for  the  purpose  of  showing 
him  entitled  to  a  third  of  what  his  wife  was  entitled  to  under 
the  will  of  J.  S.  Wheaton,  deceased.  As  said,  this  was  right- 
fully refused,  for  that  he  was  not  an  heir  of  defendant's  de- 
cedent, and  it  was  no  part  of  defendant's  duty  to  list  the 
heirs  of  another  estate. 

If  defendant  was  entitled  to  one-third  of  the  one-fourth 
of  the  realty  left  by  the  testator,  of  which  the  life  tenant  ac- 
quired with  the  proceeds  of  the  property  which  was  owned 
by  him,  the  probate  court  is  not  the  forum  in  which  to  settle 
title  thereto,  nor  can  suit  for  that  purpose  be  maintained 
without  bringing  in  the  necessary  parties.  Todd  t;.  Cristnan, 
supra. 

Whether  the  estate  of  J.  S.  Wheaton  has  been  settled, 
or,  if  not,  whether  an  executor  was  appointed  instead  of  Nancy 
S.  Wheaton  upon  her  decease,  is  not  disclosed  in  the  petition ; 
.  ^1  *^w.    ^^*  *^^  ^  °^*  material,  for  recovery  of  prop- 
aSlon''**M-      ®^^  belonging  to  that  estate  from  the  defend- 
tiea.  ant  ig  not  demanded.    Of  course,  if  he  has 

property  of  the  J.  S.  Wheaton  estate,  though  it  were  in  pos- 
session of  the  life  tenant,  he  is  accountable  to  the  executor 
therefor  or  to  the  legatees  or  those  claiming  under  them. 
In  any  event,  it  is  doubtful  at  least  whether  the  probate  court 
is  the  proper  forum  in  which  to  sue  therefor.    See  Stetvart 

V.  Lohr,  1  Wash.  341,  (25  Pac.  457,  22  Am.  St.  Rep.  150). 
Vol.  158  lA.— 30 
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And  it  would  seem  that  those  adversely  interested  should 
be  made  parties.  Manifestly,  the  real  controversy  is  whether 
the  share  of  the  property  left  by  the  will  to  Kate  Eva  Hatton 
belongs  entirely  to  plaintiff's  two  children,  or  one-third  there- 
of to  him  and  the  remainder  to  them.  On  that  proposition, 
they  should  have  the  opportunity  of  being  heard.  It  follows 
that  plaintiff  was- not  entitled  to  the  relief  sought,  and  the 
court  rightly  sustained  the  demurrer  on  the  first  and  last 
grounds.  Though  the  third  ground  has  been  ably  argued  on 
both  sides,  we  refrain  from  considering  the  point  for  the 
reason  that  it  is  not  involved  in  the  relief  prayed,  and  the 
real  parties  in  interest  are  not  before  the  court. — Affirmed. 


B.  Tait,  Appellee,  v.  Robert  B.  Reid  and  Eppie  N.  Reid, 

Appellants. 

Beal  property:     contracts:     assignment:     ettect.     A  vendor's  in- 

1  terest  in  a  contract  for  the  sale  of  land  is  assignable;  and  its 
assignment  carries  with  it  and  vests  in  the  assignee  all  of  the  rights 
of  the  assignor,  including  the  right  of  forfeiture. 

Same:    roBFEiTURES:    burden  of  proop:    evidence.     Forfeitures  are 

2  not  favored  in  law;  and  the  party  seeking  to  enforce  a  forfeiture 
has  the  burden  of  proving  such  facts  as,  under  the  terms  of  the 
contract,  wiU  entitle  him  thereto. 

Same:    forfeiture:     evidence.     Default   in   the   payment   of   taxes, 

3  failure  to  make  payments  provided  in  the  contract  promptly  and 
to  perform  conditions  regarding  insurance,  existing  at  the  time 
notice  of  forfeiture  was  served,  will  authorize  enforcement  of  a 
forfeiture  provision,  either  at  the  suit  of  the  vendor  or  his  as- 
signee. 

Same:     waiver.    Where  the  assignee  of  the  vendor's  interest  in  a  land 

4  contract  diligently  notified  the  purchaser  of  his  default,  and  that 
strict  performance  would  be  insisted  upon,  he  did  not  waive  his 
right  of  forfeiture  by  refusing  partial  performance. 

Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  C.  B. 

RoBBiNS,  Judge. 
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Thursday,  February  20,  1913. 

This  action  is  to  recover  the  possession  of  land  sold  under 
contract,  on  the  ground  that  the  contract  has  been  forfeited 
by  failure  to  perform  its  conditions. — Affirmed. 

Crissman,  LinvUle  &  Churchill,  for  appellants. 

Chas.  D,  Harrison,  for  appellee. 

Gaynor,  J. — This  action  was  commenced  on  the  2d  day 
of  November,  1910,  and  is  brought  to  recover  the  possession 
of  certain  real  estate  in  the  city  of  Cedar  Rapids,  the  pos- 
session of  which  defendants  claim  to  hold  under  and  by  virtue 
of  a  contract  of  purchase,  entered  into  between  them  and  one 
H.  G.  Webster  on  the  10th  day  of  April,  1907. 

It  apx>ears  from  the  record  in  this  cause :  That  on  the  10th 
day  of  April,  1907,  H.  G.  Webster  was  the  owner  of  the  prop- 
erty in  controversy.  That  he  entered  into  a  written  contract 
with  the  defendants,  by  the  terms  of  which  he  undertook 
and  agreed  to  sell  to  the  defendants  all  his  right,  title,  and 
interest  in  and  to  the  property  in  controversy  for  the  sum  of 
$2,400,  to  be  paid  as  follows:  $100  on  the  execution  of  the 
contract ;  $200  on  July  1,  1907 ;  and  the  balance,  $2,100,  and 
interest  thereon  at  the  rate  of  6  per  cent,  per  annum,  payable 
monthly,  as  follows:  $20  or  more,  payable  on  or  before  the 
19th  day  of  each  and  every  month  from  and  after  this  date 
until  said  principal  sum  and  interest  is  fully  paid.  Payments 
to  be  applied  first  on  the  interest  then  accrued,  and  remainder 
on  the  principal  sum.  **It  is  further  agreed  that  the  party 
of  the  second  part  shall  also  annually  pay  all  taxes  and 
assessments  that  may  accrue  or  be 'levied  on  said  property  as 
they  become  due  and  before  they  become  delinquent,  includ- 
ing the  taxes  for  the  year  1907,  and  shall  also  keep  the 
buildings,  if  any,  on  said  premises  constantly  insured  against 
loss  by  fire,  lightning,  tornado  and  wind  storms,  for  such  an 
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amount  and  in  sach  insorance  company  aa  may  be  designated 
or  approved  by  the  party  of  the  first  part,  such  insurance  to 
be  written  in  the  name  of  the  said  first  party.  It  is  hereby 
expressly  agreed  that  this  contract  shall  not  be  assigned  by 
the  party  of  the  second  part,  or  assigns,  unless  such  assign- 
ment shall  be  satisfactory  to  and  approved  in  writing  by  the 
party  of  the  first  part,  nor  the  property  used  or  permitted  to 
be  used  for  any  unlawful  purpose.  It  is  further  expressly 
agreed  by  and  between  the  parties  hereto  that  the  time  and 
times  of  payment  of  all  said  sums  of  money,  interest  and  taxes, 
as  aforesaid,  is  the  essence  and  important  part  of  this  contract, 
and  that  if  any  default  is  made  in  any  of  the  payments  or 
agreements  above  mentioned  to  be  made  or  performed  by 
the  said  party  of  the  second  part,  in  consideration  of  the 
damage,  injury  and  expense  thereby  resulting,  and  that  may 
be  incurred  by  or  to  the  party  of  the  first  party  thereby,  this 
agreement  for  the  sale  of  said  property  shall  be  void  and  of 
no  effect;  and  the  party  of  the  second  part  shall  have  no 
right  or  claim  in  law  or  equity  against  the  said  party  of  the 
first  part,  nor  in  or  to  the  above-mentioned  real  estate  or  any 
part  thereof,  and  any  claim  or  interest  or  right  said  party  of 
the  second  part  may  have  had  hereunder  up  to  that  time  by 
reaaon  thereof,  or  of  any  other  payments  or  improvements 
made  hereunder,  shall  on  all  such  default  cease,  determine 
and  become  forfeited  without  any  declaration  of  forfeiture, 
reentry  or  any  act  of  the  party  of  the  first  part ;  and  if  the 
party  of  the  second  part  or  any  other  person  or  persons  shall 
be  in  possession  of  said  real  estate,  or  any  part  thereof,  he  or 
they  shall  and  will  peaceably  remove  therefrom,  or,  in  default 
thereof,  he  or  they  may  be  treated  as  tenants  holding  over 
unlawfully  after  the  expiration  of  a  lease  and  may  be  ousted 
and  removed  as  such ;  or  if  after  such  default  he  or  they  re- 
main in  possession  of  said  real  estate  with  the  consent  of  said 
party  of  the  first  part,  they  may  be  treated  and  regarded  as 
holding  said  real  estate  as  tenants  at  will  of  the  said  party 
of  the  first  part,  and  their  tenancy  in  all  to  said  premises  may 
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be  terminated  as  such,  and  whether  treated  as  tenants  holding 
over  after  the  expiration  of  a  lease  as  aforesaid  or  as  tenants 
at  willy  said  party  of  the  first  part  may  recover  possession  of 
said  real  estate  and  every  part  thereof  by  an  action  for  the 
forcible  entry  and  detention  of  real  property,  as  provided  for 
by  chapter  3  of  title  21  of  the  Code  of  Iowa  of  1897,  and  all 
amendments  thereto ;  but  if  all  said  sums  of  money,  interest 
and  taxes  are  paid,  as  aforesaid,  promptly  at  the  time  and 
times  aforesaid,  the  party  of  the  first  part  will,  on  receiving 
all  said  money  and  interest^  execute  and  deliver  at  his  own 
cost  and  expense  a  deed  of  said  premises  as  above  agreed, 
accompanied  by  an  abstract  showing  good  and  sufficient  title 
to  said  property  in  the  vendor,  free  and  clear  of  all  liens 
and  incumberances.  All  continuations  of  said  abstract  from 
the  date  hereof  until  the  delivery  of  said  deed  shall  be  paid 
for  by  the  party  of  the  second  part  and  added  to  the  balance 
due  hereunder.    Executed  in  duplicate  this  19th  day  of  April, 

A.  D.  1907/' 

The  plaintiff  further  states  that  said  written  contract  was 
duly  assigned  in  writing  by  the  said  Webster  and  wife  to 
James  E.  Gow,  and  delivered,  together  with  the  warranty  deed 
of  the  property  described  in  the  contract.  That  on  the  2d  day 
of  February,  1910,  said  contract  was  assigned  in  writing  and 
delivered  by  the  said  James  E.  Gk)w  to  the  plaintiff  herein, 

B.  Tait,  and  that  on  or  about  the  same  time  the  said  James 
E.  Qow  executed  and  delivered  to  the  said  Tait  a  warranty 
deed  for  said  premises. 

Tait  brings  this  action,  claiming  that  he  is  the  owner 
in  fee  of  said  property  and  the  owner  of  the  contract  entered 
into  between  the  said  Webster  and  the  defendant  Reid,  and 
alleging:  That  the  said  Beid  has  failed  and  refused  to  per- 
form the  conditions  of  said  contract,  and  has  forfeited  all 
right  by  reason  thereof  to  the  possession  of  the  property  in 
controversy  in  this:  That  he  has  failed  to  make  pa3rments 
on  the  purchase  price  as  agreed,  and  failed  to  make  the  pay- 
ment due  October  19,  1909,  and  has  failed  to  make  any  pay- 
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ment  on  the  purchase  price  since  that  date  and  has  failed 
to  keep  the  premises  insured,  has  failed  to  pay  taxes  before 
they  became  delinquent,  has  failed  to  pay  assessments  against 
the  premises,  as  provided  in  the  contract,  and  alleges  that  on 
November  9,  1909,  he  served  on  the  defendants  a  notice  of  his 
intentions  to  declare  a  forfeiture  of  their  rights  under  said 
contract.  That  he  waa  put  to  the  expense  of  $1.20  for  the 
service  of  said  notice,  and  alleges  that  ever  since  the  defend- 
ants have  failed  to  comply  with  the  terms  of  their  contract, 
have  failed  to  make  the  payments  on  the  purchase  price, 
failed  to  pay  the  taxes  on  the  property  before  they  became  de- 
linquent, failed  to  insure  the  premises,  and  failed  to  pay  the 
expense  of  the  notice  of  said  forfeiture  within  30  days  of 
notice  of  said  forfeiture. 

Plaintiff  further  says  that  on  the  10th  day  of  May,  1910, 
he  served  on  defendants  a  30  days'  notice  to  quit.  Plaintiff 
further  says  that  ever  since  the  notice  of  October  9,  1909, 
the  defendants  have  been  in  possession  of  said  premises  un- 
lawfully, and  he  asks  that  he  be  given,  not  only  possession  of 
said  premises,  but  also  the  value  of  the  use  of  the  same  since 
said  date. 

The  defendants,  for,  answer,  admit  that  they  made  the 
contract  with  the  Websters,  as  claimed  by  plaintiff,  admit 
that  on  the  9th  day  of  October,  1909,  the  Websters  assigned 
the  said  contract  to  the  said  Jamesl  E.  Oow  and  executed 
him  a  warranty  deed  at  the  same  time  of  the  property  in  con- 
troversy, but  they  claim  that  the  same  was  made  to  Gow»by 
the  Websters  at  the  request  of  Tait,  the  plaintiff  herein,  and 
for  the  use  and  benefit  of  the  said  Tait,  and  this  appears  to 
be  a  fact  from  the  record  in  the  cause ;  and  it  appears  from 
the  undisputed  evidence  in  the  record  that  James  E.  Gh)w,  on 
the  2d  day  of  5el>ruary,  1910,  duly  assigned  the  Webster 
contract  to  the  plaintif  herein  and  executed  to  him  a  war- 
ranty deed  of  the  property  in  controversy. 

Defendants  further  admit  that  there  was  served  on  them, 
on  the  9th  day  of  November,  1909,  a  notice  of  forfeiture, 
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signed  by  James  E.  Qow,  and  this  also  appears  to  be  a  fact 
from  the  record.  Defendants  deny  that  they  have  failed 
to  make  the  payments  provided  for  in  the  contract,  and  deny 
that  they  have  failed  to  keep  the  premises  insured,  and 
allege  that  they  have  made  the  payments  provided  for  in  the 
contract,  and  that  the  same  have  been  received  and  retained 
by  the  plaintiffs. 

It  appears  that  this  notice  of  forfeiture,  served  on  de- 
fendants on  the  9th  day  of  November,  1909,  was  served  by 
James  E.  Qow  while  he  was  holding  the  legal  title  to  the  prop- 
erty, and  before  the  same  was  deeded  to  the  plaintiff,  and 
before  the  said  Qow  had  assigned  the  contract  in  question  to 
the  plaintiff.  Defendants  therefore  deny  that  Qow  had  any 
right  to  forfeit  the  contract,  and  deny  that  the  right  to  for- 
feit, as  provided  in  said  contract,  was  or  is  assignable. 

There  are  other  matters  set  up  in  defendant's  answer, 
but  they  are  not  material  in  the  present  consideration  of 
the  case. 

There  are  three  questions  here  for  determination :  First. 
Did  the  assignment  of  the  contract  in  question  carry  with 
it  the  right  to  insist  upon  a  forfeiture  in  the  event  of  a  failure 
,    _  on  the  part  of  the  vendee  therein  named  to 

1  •    RGAIi    PROP" 

froVtsr^aBBign-    Perform  the  conditions  of  the  contract,  upon 
ment :  effect.      ^j^j^jj^  ^^^  ^.j^j^^  ^f  forfeiture  rested  ?  That  this 

contract,  like  other  contracts,  is  assignable  is  not  an  open 
question.  See  Dorr  v.  Cory,  108  Iowa,  725,  and  Dorr  v. 
Alfordy  111  Iowa,  278.  That  it  carries  with  it  and  vests 
in  the  assignee  all  the  rights  of  the  assignor  in  the  contract, 
including  the  right  of  forfeiture,  follows  logically  from  the 
right  of  assignment ;  and  we  hold  that  in  this  case  the  right 
of  forfeiture  provided  for  in  the  contract  between  "Webster 
and  the  defendant  vested  in  the  grantees  of  Webster  upon 
the  assignment  of  the  contract  to  them. 

The  second  question  is:  Does  the  evidence  show  such  a 
violation  of  the  terms  of  the  contract  on  the  part  of  the  de- 
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ment  on  the  purchase  price  since  that  date  and  has  failed 
to  keep  the  premises  insured,  has  failed  to  pay  taxes  before 
they  became  delinquent,  has  failed  to  pay  assessments  against 
the  premises,  as  provided  in  the  contract,  and  alleges  that  on 
November  9,  1909,  he  served  on  the  defendants  a  notice  of  his 
intentions  to  declare  a  forfeiture  of  their  rights  under  said 
contract.  That  he  waa  put  to  the  expense  of  $1.20  for  the 
service  of  said  notice,  and  alleges  that  ever  since  the  defend- 
ants have  failed  to  comply  with  the  terms  of  their  contract, 
have  failed  to  make  the  payments  on  the  purchase  price, 
failed  to  pay  the  taxes  on  the  property  before  they  became  de- 
linquent, failed  to  insure  the  premises,  and  failed  to  pay  the 
expense  of  the  notice  of  said  forfeiture  within  30  days  of 
notice  of  said  forfeiture. 

Plaintiff  further  says  that  on  the  10th  day  of  May,  1910, 
he  served  on  defendants  a  30  days'  notice  to  quit.  Plaintiff 
further  says  that  ever  since  the  notice  of  October  9,  1909, 
the  defendants  have  been  in  possession  of  said  premises  un- 
lawfully, and  he  asks  that  he  be  given,  not  only  possession  of 
said  premises,  but  also  the  value  of  the  use  of  the  same  since 
said  date. 

The  defendants^  for,  answer,  admit  that  they  made  the 
contract  with  the  Websters,  as  claimed  by  plaintiff,  admit 
that  on  the  9th  day  of  October,  1909,  the  Websters  assigned 
the  said  contract  to  the  said  James  E.  Oow  and  executed 
him  a  warranty  deed  at  the  same  time  of  the  property  in  con- 
troversy, but  they  claim  that  the  same  was  made  to  Gow«by 
the  Websters  at  the  request  of  Tait,  the  plaintiff  herein,  and 
for  the  use  and  benefit  of  the  said  Tait,  and  this  appears  to 
be  a  fact  from  the  record  in  the  cause ;  and  it  appears  from 
the  undisputed  evidence  in  the  record  that  James  E.  Gk)w,  on 
the  2d  day  of  Jfebruary,  1910,  duly  assigned  the  Webster 
contract  to  the  plaintif  herein  and  executed  to  him  a  war- 
ranty deed  of  the  property  in  controversy. 

Defendants  further  admit  that  there  was  served  on  them, 
on  the  9th  day  of  November,  1909,  a  notice  of  forfeiture, 
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signed  by  James  E.  Gow,  and  this  also  appears  to  be  a  fact 
from  the  record.  Defendants  deny  that  they  have  failed 
to  make  the  payments  provided  for  in  the  contract,  and  deny 
that  they  have  failed  to  keep  the  premises  insured,  and 
allege  that  they  have  made  the  payments  provided  for  in  the 
contract,  and  that  the  same  have  been  received  and  retained 
by  the  plaintiffs. 

It  api>ears  that  this  notice  of  forfeiture,  served  on  de- 
fendants on  the  9th  day  of  November,  1909,  was  served  by 
James  E.  Gow  while  he  was  holding  the  legal  title  to  the  prop- 
erty, and  before  the  same  was  deeded  to  the  plaintiff,  and 
before  the  said  Gow  had  assigned  the  contract  in  question  to 
the  plaintiff.  Defendants  therefore  deny  that  Gow  had  any 
right  to  forfeit  the  contract,  and  deny  that  the  right  to  for- 
feit, as  provided  in  said  contract,  was  or  is  assignable. 

There  are  other  matters  set  up  in  defendant's  answer, 
but  they  are  not  material  in  the  present  consideration  of 
the  case. 

There  are  three  questions  here  for  determination :  First. 
Did  the  assignment  of  the  contract  in  question  carry  with 
it  the  right  to  insist  upon  a  forfeiture  in  the  event  of  a  failure 
,    „  on  the  part  of  the  vendee  therein  named  to 

1.   Real  prop-  *^ 

fr'^c^s:  ^assign-    Perform  the  conditions  of  the  contract,  upon 
ment :  effect.      ^^j^j^  ^he  right  of  forfeiture  rested  f  That  this 

contract,  like  other  contracts,  is  assignable  is  not  an  open 
question.  See  Dorr  v.  Cory,  108  Iowa,  725,  and  Dorr  v. 
Alford,  111  Iowa,  278.  That  it  carries  with  it  and  vests 
in  the  assignee  all  the  rights  of  the  assignor  in  the  contract, 
including  the  right  of  forfeiture,  follows  logically  from  the 
right  of  assignment ;  and  we  hold  that  in  this  case  the  right 
of  forfeiture  provided  for  in  the  contract  between  Webster 
and  the  defendant  vested  in  the  grantees  of  Webster  upon 
the  assignment  of  the  contract  to  them. 

The  second  question  is:  Does  the  evidence  show  such  a 
violation  of  the  terms  of  the  contract  on  the  part  of  the  de- 
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fendants  that,  under  and  by  virtue  of  the  terms  of  the  con- 
2.  saicb:  for-  tract,  the  assignee  of  the  contract  might  insist 
dene's' prSSf:  ^^  ^  forfeiture?  We  recognize  the  rule  that 
evidence.  -  ^^  ^yeen  frequently  announced,  that  the  law 
abhors  a  forfeiture,  and  should  be  strictly  construed  against 
the  party  seeking  the  forfeiture. 

The  burden  of  proof  rests  on  the  party  seeking  for- 
feiture to  show  the  existence  of  the  facts  upon  which  he 
predicates  his  right  to  forfeiture,  and  which,  under  the  terms 
of  the  contract,  entitled  him  to  declare  a  forfeiture.  Has  the 
plaintiff  done  thist 

It  was  stipulated  in  the  contract  that  a  failure  to  pay  the 
taxes  when  due,  and  before  they  became  delinquent,  includ- 
ing the  taxes  of  1907,  a  failure  to  pay  the  sums  agreed  to  be 

paid  on  the  purchase  price  of  the  property 
*  feuure :  ^-       promptly  and  at  the  time  therein  specified, 

shall  cause  the  agreement  to  be  void  and  of  no 
effect;  and  that  if  default  be  made  in  any  of  the  conditions 
of  the  contract  all  rights  under  the  contract,  given  to  the 
defendants  by  the  terms  of  the  contract  and  the  agreement 
for  the  sale  of  the  property,  should  be  void  and  of  no  effect. 
According  to  the  terms  of  the  contract,  the  defendants 
agreed  to  pay  $20  or  more  on  the  purchase  price  of  the  prop- 
erty  on  or  before  the  19th  day  of  each  month.  The  defendants 
paid  the  first  two  payments  provided  for  in  the  contract,  to 
wit,  the  $100  payable  on  the  execution  of  the  agreement,  and 
the  $200  payable  on  the  1st  of  July,  1907.  They  therefore 
became  obligated  to  further  pay  $20  on  the  19th  day  of  May, 
$20  on  the  19th  of  June,  $20  on  the  19th  of  July,  and  $20  on 
the  19th  of  August.  It  appears,  however,  that  the  'first  pay- 
ment made  on  these  monthly  payments  was  made  on  the  19th 
day  of  September,  and  then  the  defendants  paid  to  Webster 
the  sum  of  $80. 

Prom  the  reading  of  the  contract,  it  is  not  apparent  what 
the  parties  meant  when  it  says  **  payable  on  or  before  the  19th 
day  of  each  month  from  and  after  this  date,"  whether  this 
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refers  to  July  1,  1907,  or  whether  it  refers  to  the  date  of 
the  contract;  but,  for  the  purposes  of  this  case,  we  will 
assume  that  it  refers  to  the  1st  day  of  July,  and  that  on  the 
19th  day  of  September  all  the  payments  required  by  the  con- 
tract to  be  made  were  made.  The  next  payment,  however, 
would  be  due  on  the  19th  of  October.  No  payment,  or  oflfer 
to  pay,  this  installment  was  made  until  the  14th  of  November. 
Then  a  check  for  $20  was  sent  to  Qow  by  the  defendant  B.  B. 
Beid  in  a  letter  reading  as  follows  (this  in  answer  to  a  letter 
addressed  to  Gow  by  Beid,  dated  November  1,  1909) :  *'Your 
communications  were  received  in  due  time,  but  I  had  entirely 
too  much  to  do  to  answer  sooner.  In  the  first  place  I  have 
receipts  from  Webster  paid  to  November  19,  1909.  I  have 
been  looking  for  the  last  receipt  but  have  not  been  able  to 
locate  it.  If  I  am  mistaken,  of  course,  I  will  make  it  right, 
but  I  made  a  note  of  it  in  my  memorandum  that  the  next  pay- 
ment would  come  Nov.  19,  1909.  I  inclose  you  check  for 
$20.00  for  the  next  payment.  .  .  I  will  get  the  taxes  taken 
care  of  as  soon  as  possible." 

It  appears  from  the  record  that  the  statement  made  by 
the  defendant  Beid,  of  November  14th,  was  not  true ;  that  he 
had  made  no  payments  upon  the  contract  since  September 
19th ;  and  that  the  time  he  wrote  this  letter  and  sent  this  $20 
lie  was  in  default  for  the  October  payment.  It  appears,  with- 
out dispute,  that  between  the  time  of  the  writing  of  the  letter 
by  Oow  to  Beid,  dated  November  1st,  and  the  sending  of  the 
letter  by  Beid  to  Gow,  dated  November  14th,  and  on  the  9th 
day  of  November,  1909,  the  said  Gow  caused  to  be  served  on 
the  defendants  notice  of  forfeiture.  It  further  appears  that 
on  the  22d  day  of  November  the  check  for  $20  sent  by  Beid  to 
Gow,  inclosed  in  the  letter  dated  November  14th,  was  re- 
turned to  Beid,  with  the  statement  that  the  writer  was  in- 
formed by  Mr.  Webster  that  he  (Beid)  was  not  correct  in  his 
statements  as  to  the  number  of  payments  he  had  made,  and 
that  the  check  was  not  signed  in  such  a  way  as  to  be  acceptable 
to  the  payee  therein  named.    Thereafter  nothing  was  remitted 
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by  Reid  on  the  contnaet,  except  the  sume  of  $52,  which  was 
sent  in  a  letter  addressed  to  James  E.  Gow,  dated  December  3, 

1909,  which  draft  was  returned  to  defendant  in  a  letter  ad- 
dressed to  him  at  North  Platte,  Neb.,  dated  December  7,  1909, 
which  reads  as  follows:  ** Cedar  Rapids,  Dec.  7,  1909.  R.  B. 
Reid,  Esq.,  North  Platte,  NeK— Dear  Sir :  Yours  of  the  3rd 
inst.  inclosing  check  on  the  McDonald  State  Bank  dated  Dec. 
J^rd,  1909,  signed  by  E.  M.  Reid,  payable  to  myself  or  bearer 
for  $52.00  for  two  months  back  payments  on  your  contract  of 
purchase  and  $12  for  insurance,  is  received.  Inclosed  here- 
with I  return  you  this  check.  I  will  not  receive  checks  on  a 
bank  in  Nebraska  signed  by  oome  one  else  than  the  writer  of 
the  letter.  Send  remittance  by  draft,  and  the  amount  you 
remitted  is  not  sufScient  to  cover  the  amount  due,  including 
the  cost  of  service  of  the  notice,  which  is  $1.00,  and  for  the 
further  reason  that  you  have  not  complied  with  the  terms  of 
your  contract  of  purchase  for  the  property  involved,  and  if 
you  do  not  comply  with  it  within  the  proper  time  your  rights 
will  be  forfeited.    Yours  truly,  Jas.  E.  Gow." 

It  further  appears  that  on  the  19th  day  of  January, 

1910,  the  defendants  again  sent  to  Qow  a  check  for  $20, 
which  was  returned  to  the  defendants  in  a  letter  reading  as 
follows:  ''R.  B.  Reid,  Esq.,  North  Platte,  Neb.— Dear  Sir: 
Your  letter  of  January  19th,  1910,  inclosing  draft  No.  18723 
dated  Jany.  10th,  1910,  issued  by  the  Custer  National  Bank 
of  Broken  Bow,  Nebraska,  to  the  Omaha  National  Bank  of 
Omaha,  Neb.,  for  $20.00,  which  draft  is  payable  to  R.  B. 
Reid,  has  been  received.  Inclosed  herewith  I  return  you  this 
draft.  I  also  returned  the  check  on  the  McDonald  State 
Bank  of  North  Platte  referred  to  in  your  letter.  I  return 
you  this  draft  for  the  same  reason  I  returned  the  check,  and 
that  is  because  you  have  violated  the  terms  of  your  contract 
for  the  premises  commonly  known  as  No.  514  N.  17  St.,  in 
the  city  of  Cedar  Rapids,  Iowa,  and  have  forfeited  all  of 
your  rights  under  that  contract,  and  I  shall  soon  commence 
proceedings  for  possession  of  the  property.    Yours  truly" — 
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which  letter  was  inclosed  in  an  envelope  addressed  in  typa- 
writing  to  **Mr.  R.  B.  Reid,  North  Plate,  Nebraska,"  post- 
marked **  Cedar  Rapids,  Iowa,  Jan.  27,  4  P.  M.,"  and  on  the 
upper  left-hand  comer,  in  typewriting,  appears  the  follow- 
ing: **  After  five  days  return  to  James  E.  Gow,  315  15th  St., 
Cedar  Rapids,  Iowa."  It  appears  further  the  letter  so  in- 
closed was  not  signed.  Thereafter  nothing  was  done  by 
defendants,  and  no  further  effort  made  by  them  to  perform 
the  conditions  of  their  contract. 

The  following  concession  was  made  by  the  defendants 
on  the  trial  of  this  case  in  the  district  court:  '*It  is  conceded 
,  that  the  city  and  county  taxes  due  and  payable  during  the 
year  1909  on  the  premises  described  in  the  contract,  being 
the  premises  in  controversy,  became  delinquent  and  were  un- 
paid and  the  property  sold  for  taxes  at  the  regular  tax  sale 
in  the  fall  of  1909,  and  that  all  taxes  for  1909  became  delin- 
quent April  1,  1909."  It  was  admitted  by  the  defendant,  on 
cross-examination,  that  he  had  not  paid  any  taxes  since  Sep- 
tember, 1909. 

It  appears  from  the  foregoing  that  at  the  time  the  notice 
of  forfeiture  was  served,  to  wit,  November  9,  1909,  the  right 
of  forfeiture  on  account  of  failure  to  perform  the  conditions 
of  the  contract  was  complete,  in  that  the  defendants  had 
failed  to  pay  the  taxes  and  assessments  against  the  property, 
had  failed  to  make  the  payments  provided  for  in  the  contract 
promptly  and  at  the  times  therein  stated,  and  had  failed  to 
perform  the  conditions  touching  insurance,  as  required  by 
the  contract;  and  we  hold  that  the  record  shows  that  at  the 
time  of  the  service  of  the  notice  of  forfeiture  the  right  existed 
in  the  plaintiff,  or  his  assignor,  to  declare  and  insist  upon 
such  forfeiture. 

The  next  question  is :  Did  the  plaintiff  and  his  assignors, 
by  their  conduct,  waive  their  right  to  insist  upon  forfeiture 
.    _       .  on  account  of  conditions  broken  t    It  appears 

4 .    SAME  t 

waiver.  ^j^^^  while  the  property  was  owned  by  the 

Websters,  and  prior  to  the  19th  day  of  September,  1909,  Mr. 
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Webster  had  served  a  thirty  days'  notice  on  the  defendants 
of  intention  to  forfeit  the  contract  in  question,  and  that  the 
thirty  days  had  elapsed  before  the  payment  of  the  $80  by 
the  defendants  to  Webster  on  September  19,  1909;  and  it 
appears  that  the  defendants  then  knew  and  were  reminded 
of  the  terms  of  the  contract,  and  that  if  they  did  not  comply 
with  the  terms  of  the  contract  steps  would  be  taken  to  for- 
feit their  rights  in  the  contract,  although  Webster  did  not 
insist  upon  a  forfeiture  under  this  notice  and  waived  his 
right  to  forfeiture  by  accepting  the  $80. 

It  appears  that  when  the  next  payment  of  $20  was  due 
on  the  19th  of  October,  1909,  the  defendants  again  failed  too 
make  the  payment  required  to  be  made  on  that  date,  and  that 
on  November  1st  James  E.  Gow  notified  them  of  this  fact; 
and  it  appears  that  they  failed  to  respond  thereto  until  No- 
vember 14,  1909,  when  they  sent  the  letter  hereinbefore  set 
out,  in  which  they  wrongfully  or  mistakenly  claimed  to  have 
paid  up  to  November  19,  1909,  whereas,  in  fact,  they  had 
only  paid  up  to  September  19,  1909,  and  in  this  letter  they 
inclosed  a  check  for  $20  only. 

It  appears  that  prior  to  this  letter,  November  14,  1909, 
and  on  October  13,  1909,  James  E.  Gow  had  written  to  the 
defendants  the  following  letter:  ''Cedar  Bapids,  Iowa,  Oct. 
13,  1909.  Mr.  R.  B.  Beid,  N.  17th  St.,  City— Dear  Sir:  I 
have  today  purchased  Mr.  H.  Q.  Webster's  contract  with 
you.  I  understand  that  you  are  paying  $20  per  month  includ- 
ing interest.  As  per  this  contract,  your  next  payment  will  be 
due  Oct.  19th,  and  I  hope  you  will  make  your  payment  on 
that  date.  I  notice  also  that  the  taxes  for  1908  are  past  due, 
and  are  now  delinquent;  amount  $32.95.  Kindly  take  care 
of  these  at  once.  I  also  notice  that  there  is  a  paving  tax  of 
$145.73.  My  understanding  is  that  you  are  to  take  care  of 
this  as  it  becomes  due  and  before  it  becomes  delinquent.  My 
residence  is  313  15th  St.,  and  you  can  either  leave  the  money 
with  me  or  mail  me  a  check  for  the  payments  due  on  the  con- 
tract.   The  amount  due  under  your  contract  is  $1,807.89  plus 
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1908  taxes  and  special  assessments  for  paving.  Yours  truly, 
James  E.  Oow."  To  which  letter  the  defendants  made  no 
response,  except  as  found  in  the  letter  dated  November  14, 
1909. 

It  appears  further:  That  on  the  9th  day  of  November, 
1909,  there  was  served  on  the  defendants  a  notice  to  termi- 
nate the  contract,  dated  and  signed  October  23,  1909,  which 
reads  as  follows: 

To  Effie  N.  Reid  and  R.  B.  Reid: 

You  and  each  of  you  are  hereby  notified  that  I  am  the 
owner  of  the  contract  signed  by  you  as  party  of  the  second 
part  and  by  H.  Q.  Webster  and  E.  M.  Gertrude  Webster, 
parties  of  the  first  part,  on  April  19,  1£|P7.  The  contract  re- 
lates to  the  purchase  and  sale  of  the  rear  35  f^et  of  lots  one 
and  two  (1  &  2)  in  block  5  of  Central  Park  addition  to  the 
city  of  Cedar  Rapids,  Iowa,  as  the  same  is  known  and  desig- 
nated on  the  recorded  plat  thereof,  less  the  southwesterly  10 
by  35  feet  of  lot  2,  block  5,  which  is  reserved  for  alley  pur- 
poses. The  contract  was  assigned  to  me  October  9,  1909,  and 
you  are  hereby  notified  that  I  intend  to  forfeit  your  rights 
under  that  contract  of  purchase  because  you  have  failed  to 
make  payments  as  provided  for  in  the  contract  and  because 
you  have  failed  to  pay  the  taxes  and  assessments  as  provided 
in  the  contract. 

Dated  and  signed  October  23,  1909.    James  E.  Gow. 

Served  at  Lincoln,  Nebr.,  Nov.  9th,  1909. 

Exhibit  4. 

In  the  Superior  Court  of  Cedar  Rapids,  Linn  County, 
Iowa. 

Thirty  Days'  Notice  to  Quit. 
B.  Tait,  PlaintiflF.'  Robert  B.  Reid  and  Effie  N.  Reid,  De- 
fendants. 

That  the  defendants  made  no  response  to  said  notice,  and 
no  effort  to  perform  the  terms  of  the  contract  thereafter,  until 
November  14th,  and  then  only  as  shown  in  that  letter  herein- 
before set  out. 

From  this  it  appears  that  the  plaintiff  at  least  was  dili- 
gent, and  that  it  was  kept  before  the  minds  of  the  defendants 
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at  all  times  that  unless  they  performed  the  contract  strictly 
and  upon  the  terms  of  the  contract,  their  rights  under  the 
contract  would  be  forfeited.  Defendant,  in  his  testimony, 
says:  ''I  was  familiar  with  the  terms  of  the  contract,  and 
knew  that  if  I  did  not  comply  with  it  steps  could  be  taken  to 
forfeit  my  rights.  I  had  no  reason  to  think  that,  in  case  Mr. 
Gow  was  the  real  party  in  interest  he  would  not  forfeit  the 
contract  I  have  paid  no  taxes  on  the  property  either  during 
the  year  1909  or  1910.  I  did  not  pay  the  expense  of  serving 
notice  of  forfeiture  although  there  was  mention  made  of  it 
in  one  of  the  letters.  I  have  lived  in  and  occupied  the  prem- 
ises in  question  since  May,  1907." 

It  appears  therefore  that  the  defendant  knew  the  terms 
of  this  contract  and  that  the  same  could  be  forfeited ;  that  he 
had  no  reason  to  believe  it  would  not  be  forfeited  if  he  failed 
to  perform  the  conditions  upon  which  the  right  of  forfeiture 
rested ;  knew  when  the  several  payments  were  due  as  provided 
in  the  contract ;  and  on  November  9th  knew  that  he  had  not 
made  the  payment  due  October  19th;  that  he  had  not  paid 
the  assessment  or  insurance  or  taxes,  as  he  had  agreed  in  his 
contract  to  do;  knew  that  he  had  twice  received  notice  of 
forfeiture  and  of  the  intent  of  his  grantor  and  his  grantor's 
assignees  of  the  contract  to  insist  on  forfeiture,  and  never 
thereafter  did  he  offer  to  perform  all  the  conditions  of  the 
contract  then  unfilled  and  broken.  The  plaintiff  was  not 
obliged  to  receive  checks  on  foreign  banks,  and  was  not  re- 
quired to  receive  partial  payments,  but  had  a  right  to  exact 
full  performance  of  all  the  broken  conditioins  of  the  contract 
within  thirty  days  from  the  service  of  the  notice  of  forfeiture. 
To  accept  a  partial  performance  would  be  a  waiver  of  the 
other  unperformed  and  broken  conditions  of  the  contract, 
and  would  have  estopped  plaintiff  from  insisting  on  the  for- 
feiture ;  and  so  the  plaintiff  was  justified  in  returning  to  the 
defendants  all  checks  sent  after  November  9th,  and  in  reject- 
ing any  offer  on  the  part  of  defendants  of  any  performance 
of  the  contract  which  did  not  reach  the  full  measure  of  com- 
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plete  performance.  See  Davidson  v.  Hawkeye  Insurance  Co., 
71  Iowa,  536,  in  which  it  is  said,  in  the  second  division,  on 
page  536:  ''It  was  the  right  of  the  plaintiff  to  insist  on  the 
whole  payment.  The  contract  provided  that  time  was  the 
essence  of  the  agreement,  and  that  all  payments  made  might 
be  forfeited  if  the  buyer  made  any  default.  The  plaintiff 
could  not  be  allowed  to  accept  partial  payment,  and  at  the 
same  time  insist  that,  the  payment  being  only  partial,  the 
contract  is  forfeited,  and  the  partial  payment  forfeited  too. 
The  very  act  of  accepting  partial  payment  was  a  waiver  of 
strict  performance  as  to  the  balance  of  that  payment.''  This 
language  is  applicable  to  the  facts  in  this  case,  and  justified 
the  plaintiff  in  refusing  to  accept  the  defendants'  offers  on 
November  14th,  December  3d,  and  January  19th,  and  was 
therefore  no  waiver  of  the  right  of  forfeiture  on  the  part  of 
the  plaintiff. 

We  find  no  error  in  the  record  justifying  reversal,  and 
the  case  is  Affirmed, 


Pearl  E.  Harrison,  et  al..  Appellees,  v.  Willum  F.  Lanq- 
FiTT,  Joseph  H.  Langpttt,  Appellees,  John  W.  Lang- 
FTTT,  Appellant. 

Wiils:  CONSTRUCTION:  revocation  of  devise.  The  testator  by  his 
original  will  gave  his  estate  to  his  lawful  heirs  in  equal  shares, 
except  one  who  was  to  receive  $400  less  than  the  others,  he  having 
previously  received  that  amount  in  land;  and  in  a  codicil  he 
stated,  ' '  I  desire  to  change  the  will  in  regard  to  J.  W.  Langfitt,  he 
having  received  his  share  in  land  under  value."  Held,  that  it 
was  the  intent  of  testator  that  such  heir  should  take  no  part  of  the 
estate,  the  amount  received  in  land  being  of  such  value  that  he 
had  already  had  his  share;  and  that  the  form  of  the  bequest  in  the 
codicil  being  expressed  as  a  wish  or  desire  did  not  defeat  it. 

Appeal  from  Dallas  District  Court. — ^HoN,  W.  H.  Pahey, 

Judge. 
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Thursday,  February  20,  1913. 

Action  of  partition  of  real  estate.  All  the  parties  are 
beneficiaries,  or  alleged  beneficiaries,  of  the  will  of  J.  F. 
Langfitt,  deceased.  The  only  controversy  in  the  case  is 
whether  the  defendant  J.  W.  Langfitt  takes  any  interest  in 
the  •real  estate  under  such  ¥rill.  This  question  involves  a 
construction  of  the  will  and  codicil  thereto.  The  finding  of 
the  trial  court  was  adverse  to  the  claim  of  J.  W.  Langfitt  in 
that  regard,  and  he  has  appealed. — Affirmed, 

D,  H.  Miller,  for  appellant. 

White  (6  Clarke,  for  the  plaintiffs  and  defendant  Russell, 
administrator,  appellees. 

Evans,  J. — John  F.  Langfitt  died  testate  in  January, 
1911.  .  He  executed  his  will  in  February,  1890,  as  follows: 

February  24,  1890.  This  is  to  certify  that  I,  John 
F.  Langfitt,  being  in  good  health  and  sound  mind,  I  make 
this  will  for  the  benefit  of  Sarah  E.  Langfitt,  my  wife.  I  give 
her  full  control  of  all  the  incomes  on  my  real  estate  to  use  for 
her  comfort  as  long  as  she  remains  my  widow,  I  will  to  her  all 
of  the  household  goods,  to  use  as  she  sees  fit.  I  give  her  full 
control  of  all  the  personal  property,  farming  utensils  and  all 
proceeds  of  from  aU  the  place  and  I  give  her  full  power  to 
sell  all  the  loose  property  on  the  place,  pay  all  debts  against 
the  estate.  I  will  give  her  power  to  hold  any  stock  or  grain 
on  the  place  that  she  sees  fit,  all  taxes  on  the  place  and  all 
other  debts  made  by  my  wife  must  be  paid  out  of  the  income 
on  the  farm.  I  give  her  power  to  choose  whom  she  wishes  to 
assist  her  in  transacting  any  business  to  be  done.  I  give  her 
full  power  to  use  all  stated  articles  above  while  she  remains 
my  widow.  I  bequeath  to  all  my  lawful  heirs,  an  equal 
share  except  J.  W.  Langfitt,  who  is  to  receive  $400.00  less 
than  the  other  heirs,  he  having  received  that  amount  in  land, 
and  Eliza  E.  Clevenger,  my  daughter,  she  has  received  out  of 
my  estate  all  that  I  have  allotted  to  her  except  five  dollars,    I 
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^ve  to  my  lawful  heirs  all  the  real  estate  and  personal  prop- 
erty at  the  death  of  my  wife,  except  those  two  mentioned  on 
page  first. 

It  is  conceded  of  record  that  J.  W.  Langfitt  and  Eliza 
Clevenger  are  the  **two  mentioned  on  page  first."  After- 
wards, on  October  5,  1898,  J.  F.  Langfitt  executed  the  fol- 
lowing codicil  to  such  will: 

October  5,  1898.  I,  J.  P.  Langfitt,  having  changed  my 
mind,  bequeath  to  Eliza  E.  Clevenger,  my  daughter,  an  equal 
share  with  the  other  heirs.  I  also  bequeath  to  Sarah  E.  Lang- 
fitt, my  wife,  all  money  and  credits,  to  be  used  as  she  sees 
fit.  I  desire  to  change  the  will  in  regard  to  J.  W.  Langfitt,  he 
having  received  his  share  in  land  under  value.  J.  F.  Lang- 
fitt     [Seal.] 

Both  will  and  codicil  were  duly  admitted  to  probate. 
The  wife  of  the  deceased  did  not  survive  him.  The  deceased 
had  had  eleven  children.  Those  who  did  not  survive  him  left 
children  to  take  the  share  which  would  otherwise  have  gone 
to  them.  The  question  is,  therefore,  whether  the  real  estate 
should  be  divided  into  ten  shares,  excluding  J.  W.  Langfitt, 
or  into  eleven  shares,  including  J.  W.  Langfitt,  as  a  benefi- 
ciary. It  is  the  contention  of  J.  W.  Langfitt  that  the  original 
will  by  its  terms  clearly  gave  to  him  one-eleventh  share  of 
the  estate,  less  $400.  He  further  contends  that  the  provision 
of  the  codicil  concerning  him  is  too  indefinite  and  uncer- 
tain in  its  language  to  change  the  devise  made  in  his  behalf 
in  the  original  will. 

The  will  is  unskillfully  drawn.  We  think  that  its  real 
intention  stands  out  quite  prominently,  nevertheless.  It  ap- 
pears both  from  the  will  and  from  the  codicil  that  the  ap- 
pellant had  received,  prior  to  the  execution  of  the  will  in 
1890,  $400  "in  land."  The  original  will  charged  this  amount 
against  the  share  which  the  appellant  would  otherwise  take 
thereunder.  Eight  years  later  the  codicil  was  executed 
The  testator  purported  therein  to  make  three  changes  in 

Vol.  158  Ia.— 31 
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the  original  will.  One  of  these  related  to  the  appellant,  viz. : 
**I  desire  to  change  the  will  in  regard  to  J.  W.  Langfitt,  he 
haying  received  his  share  in  land  under  value."  The  mean- 
ing of  this  provision  must  be  ascertained  in  the  light  of  the 
entire  will.  The  amount  of  real  estate  involved  was  one 
hundred  and  twenty  acres.  The  number  of  children  to  be 
provided  for  were  eleven.  The  land  received  by  the  appellant 
prior  to  1890  was  valued  at  $400.  The  codicil  now  declares 
this  to  be  an  undervaluation,  and  that  such  land,  so  received, 
was  in  fact  of  such  value  that  the  appellant  should  be  deemed 
as  '' having  received  his  share."  It  was  of  course  competent 
for  the  testator  to  reach  this  conclusion  in  his  own  mind  and 
to  be  governed  thereby.  The  appellant  suggests  no  other 
interpretation  of  this  clause,  except  to  contend  that  it  means 
nothing.    In  this  view  we  cannot  concur. 

It  is  urged,  also,  that  the  provisions  of  the  original  will 
are  clear  and  definite,  and  that  therefore  they  should  not  be 
set  aside  by  the  indefinite  provision  of  the  codicil.  The  will 
itself  is  not  so  clear  and  definite  as  the  appellant  assumes  in 
argument.  The  only  express  devise  of  the  real  estate  con- 
tained therein  seems,  on  its  face,  to  except  the  appellant  from 
its  operation.  If  the  original  will  stood  alone,  it  might  pre- 
sent to  the  appellant  some  difficulty  to  harmonize  its  pro- 
visions, so  as  to  award  to  him  a  share  of  the  real  estate  as 
distinguished  from  personal  property. 

It  is  also  urged  by  the  appellant  that  the  codicil  did  not 
in  fact  change  the  will,  but  only  expressed  a  ** desire"  to  do 
so.  It  is  well  settled  that  mere  precatory  words  in  a  will 
are  not  binding  as  a  disposition  of  property.  But  this  usually 
has  reference  to  the  expression  of  a  wish  or  request  as  to 
the  future  conduct  or  action  of  other  parties.  But  the  ex- 
pression of  a  wish  or  desire  is  by  no  means  fatal  to  the  form 
of  a  bequest  or  devise.  Indeed,  bequests  frequently  appear 
in  just  such  form,  and  are  sustained  as  sufficient.  1  Redfield 
on  Wills  (3d  Ed.)  161.    We  reach  the  conclusion  that  the 
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real  intent  of  the  testator  is  ascertainable  from  the  terms  of 
the  instrument  as  written. 

The  order  of  the  trial  court  is  therefore  Affirmed. 


H.  B.  SiEMONSMA,  Appellant,  v.  Chicago,  Milwaukee  &  St. 

Paul  By.  Co. 

Oanien  of  live  stock:  oontbact  fob  special  service:  invalidity. 
The  agreement  of  a  railway  companj  with  the  shippers  of  live- 
stock that  if  the  latter  would  get  together,  or  induce  others  to  join 
them,  and  furnish  sufficient  stock  to  fill  ten  cars  or  more  the  com- 
pany would  furnish  a  special  train  for  its  shipment  from  a  point 
in  Iowa  to  Chicago,  at  rates  charged  for  transportation  in  regular 
trains,  is  in  violation  of  the  Interstate  Commerce  Act  and  void ; 
and  no  recovery  can  be  had  for  injury  occasioned  by  its  breach. 

Appeal  from  Sioux  District  Court. — Hon.  David  Mould, 

Judge. 


Thursday,  February  20,  1913. 

From  judgment  on  a  directed  verdict,  the  plaintiff  ap- 
peals.— Affirmed. 

Oerrit  Klay,  for  appellant. 

Skull,  Farnsworth,  Sammis  dk  StUwiU,  for  appellee. 

Ladd,  J. — The  petition  was  in  two  counts.  In  the  first 
plaintiff  claimed  damages  because  of  unreasonable  delay  in 
the  transportation  of  cattle  from  Rock  Valley  to  Chicago,  111. 
The  evidence  in  support  thereof  was  the  same  as  that  re- 
viewed  on  the  former  appeal  and  held  insufficient  to  sustain 
the  allegation  {Siemonsma  v.  Railway^  137  Iowa,  607),  and 
therefore  as  to  this  issue,  the  verdict  was  rightly  directed. 
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In  the  second  count,  plaintiff  alleged  that  he,  his  brother, 
E.  Siemonsma,  and  S.  W.  Van  der  Wonde  entered  into  an 
oral  agreement  with  defendant's  agent  that  if  they  ** would 
get  together  or  induce  others  to  join  them  and  deliver  live 
stock  in  sufficient  numbers  at  one  time  to  fill  ten  cars  or 
more  at  Bock  Valley,  to  defendant  for  transportation  to  Chi- 
cago, 111.,  defendant  would  furnish  a  special  train;"  that, 
in  pursuance  of  such  agreement,  they  delivered  to  defendant 
in  its  cars  intended  therefor,  July  3,  1905,  two  hundred  and 
forty-three  head  of  cattle  for  such  transportation  and  to  be 
sold  at  the  Union  Stockyards  in  Chicago,  111.,  on  July  5th 
following;  that  said  cattle  were  loaded  in  fourteen  cars  at 
about  6  o'clock  p.  m.  and  train  made  up  with  engine  attached 
and  ready  to  start  when  they  were  required  by  the  station 
agent  to  sign  shipping  contracts,  which  they  did  without 
reading  and  supposing  the  provision  for  special  train  was 
inserted  therein;  that,  had  said  cattle  been  transported  by 
special  train,  they  would  have  reached  the  stockyards  in 
time  for  the  Wednesday,  July  5th,  market  and  before  noon 
of  that  day;  that  instead  defendant  did  not  carry  by  special 
train,  and  as  a  consequence  the  cattle  did  not  reach  the  stock- 
yards until  the  morning  of  the  next  day,  and,  through  shrink- 
age and  fall  of  price,  the  shippers  were  damaged  in  the  sum 
of  $1,035,  for  which  sum  plaintiff,  to  whom  R.  Siemonsma  and 
Van  der  Wonde  have  assigned  their  claims,  prayed  for  judg- 
ment. The  evidence  disclosed  that  the  special  train  left  Rock 
Valley  at  6 :40  p.  m.,  but  when  it  reached  Sanborn  the  cars 
were  transferred  to  a  regular  freight  train  in  which  they  were 
hauled  to  Chicago,  111. ;  the  cattle  being  unloaded  for  rest  and 
feeding  en  route  at  Savannah,  111.  Whether  there  was  an 
agreement  to  haul  by  special  train  beyond  Sanborn  was  in 
dispute,  but  the  jury  might  so  have  found,  and  that  had  a 
special  train  been  furnished  the  entire  way  that  the  cattle 
would  have  reached  the  stockyards  for  Wednesday's  market. 
If  then  the  oral  agreement  was  valid  and  was  not  superseded 
by  the  written  contracts,  it  would  seem  that  a  case  was  made 
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out  for  the  jury.  The  written  contracts  in  no  wise  related  to 
whether  the  cars  should  be  hauled  by  special  train,  and  it 
may  well  be  doubted  whether  these,  under  the  circumstances, 
should  be  construed  to  supersede  or  in  any  wise  affect  the 
alleged  oral  agreement. 

But  we  prefer  to  put  our  decision  on  another  ground,  for 
that  it  finally  disposes  of  the  case,  even  though  not  suggested 
on  the  trial  nor  in  this  court  save  in  oral  agreement.  The 
trial  court  held  the  oral  agreement  not  binding  on  defendant 
because  of  the  subsequent  written  contracts  of  shipment, 
and  that  the  agreement,  if  made,  was  invalid,  is  only  a  better 
reason  for  a  correct  ruling. 

The  oral  arrangement,  if  as  alleged,  was  but  a  contract  for 
a  preference  in  the  shipper's  favor,  a  discrimination  pro- 
hibited by  the  federal  statutes  in  the  clearest  terms.  By  the 
third  section  of  Interstate  Commerce  Act  Feb.  4,  1887,  chap- 
ter 104,  24  Stat.  379  (U.  S.  Comp.  St.  1901,  page  3156),  it 
was  made  unlawful  to.  give  any  undue  or  unreasonable  **  pref- 
erence or  advantage"  to  any  particular  person  or  to  subject 
any  particular  person  to  **any  undue  or  unreasonable  preju- 
dice or  disadvantage  in  any  respect  whatever."  Carriers 
like  defendant  are  by  the  sixth  section  of  the  act  to  keep 
posted  for  public  inspection  printed  schedules  showing  rates, 
charges,  and  classifications,  and  ''any  rules  or  regulations 
which  in  any  wise  change  or  affect  or  determine  any  part  or 
the  aggregate  of  such  aforesaid  rates  and  fares  and  charges. ' ' 
The  same  section  also  provides  as  follows:  **And  when  any 
such  common  carrier  shall  have  established  and  published  its 
rates,  fares  and  charges  in  compliance  with  the  provisions  of 
this  section,  it  shall  be  unlawful  for  such  common  carrier  to 
charge,  demand,  collect,  or  receive  from  any  person  or  per- 
sons a  greater  or  less  compensation  for  the  transportation  of 
passengers  or  property,  or  for  any  services  in  connection 
therewith,  than  is  specified  in  such  published  schedule  of 
rates,  fares,  and  charges  as  may  at  the  time  be  in  force." 

By  the  act  of  February  19,  1903,  known  as  the  Elkins 
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act,  amending  the  act  of  1887  (32  Stat.  847,  chapter  708  [U. 
S.  Comp.  St.  Supp.  1911,  page  1309]),  it  is  made  ''unlawful 
for  any  person,  persons,  or  corporation  to  offer,  grant,  or 
give,  or  to  solicit,  accept  or  receive,  aqy  rebate,  concession, 
or  discrimination  in  respect  of  the  transportation  of  any  prop- 
erty in  interstate  or  foreign  commerce  by  any  common  car- 
rier subject  to  said  act  to  regulate  commerce  and  the  acts 
amendatory  thereto,  whereby  any  such  property  shall,  by  any 
device  whatever,  be  transported  at  a  less  rate  than  that  named 
in  the  tariffs  published  and  ffled  by  such  carrier,  as  is  re- 
quired by  said  act  to  regulate  conunerce  and  the  acts  amenda- 
tory thereto,  or  whereby  any  other  advantage  is  given  or  dis- 
crimination is  practiced."  In  speaking  of  this  act,  Mr.  Jus- 
tice White,  in  New  York,  N.  H.  &  H.  R.  Co.  v.  Interstate  Com- 
meroe  Commission,  200  U.  S.  361,  391  (26  Sup.  Ct.  272,  277, 
SOL.  Ed.  515),  said: 

It  cannot  be  challenged  that  the  great  purpose  of  the 
act  to  regulate  commerce,  while  seeking  to  prevent  unjust 
and  unreasonable  rates,  was  to  secure  equality  of  rates  as  to 
all,  and  to  destroy  favoritism,  these  last  being  accomplished 
by  requiring  the  publication  of  tariffs,  and  by  prohibiting 
secret  departures  from  such  tariffs,  and  forbidding  rebates, 
preferences,  and  all  other  forms  of  undue  discrimination.  To 
this  extent  and  for  these  purposes  the  statute  was  remedial, 
and  is  therefore  entitled  to  receive  that  interpretation  which 
reasonably  accomplishes  the  great  public  purpose  which  it 
was  enacted  to  subserve.  That  a  carrier  engaged  in  interstate 
commerce  becomes  subject  as  to  such  commerce  to  the  com- 
mands of  the  statute,  and  may  not  set  its  provisions  at  naught, 
whatever  otherwise  may  be  its  power  when  carrying  on  com- 
merce not  interstate  in  character,  cannot  in  reason  be  denied. 

The  manifest  purpose  of  these  federal  statutes  was  to 
compel  the  carrier,  as  a  public  agent,  to  give  like  treatment 
to  all,  and  little  argument  would  seem  necessary  to  show  that 
to  an  undertaking  to  carry  one  shipper's  cattle  by  special 
train  at  the  same  rate  or  tariff  exacted  from  another  routed 
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on  CK^heduIe  time  would  be  violative  of  the  spirit  as  well  as 
the  letter  of  the  law.  The  Supreme  Court  of  the  United 
States,  however,  has  passed  on  the  precise  question  now  be- 
fore us  in  Chicago  d  Alton  R.  Co.  v.  Kirby,  225  U.  S.  155 
(32  Sup.  Ct.  648,  55  L.  Ed.  1033).  Kirby  was  engaged  in 
shipping  horses  from  Springfield,  HI.,  to  New  York  City,  and 
entered  into  a  contract  with  the  railroad  company  to  carry 
a  car  load  of  horses  at  schedule  rates  from  Springfield  to 
Joliet  in  time  to  deliver  the  following  morning  so  that  it  would 
be  carried  by  the  faat  stock  train  knoMm  as  the  ''horse  spe- 
cial" over  the  M.  C.  Railroad  through  to  New  York.  Con- 
nection was  missed,  and  transportation  delayed  to  the  ship- 
per's damage.  In  holding  that  the  contract  was  invalid,  the 
court,  speaking  through  Lurton,  J.,  said: 

The  implied  agreement  of  a  common  carrier  is  to  carry 
safely  and  deliver  at  destination  within  a  reasonable  time. 
It  is  otherwise  when  that  action  is  for  a  breach  of  a  contract 
to  carry  within  a  particular  time,  or  to  make  a  particular  con- 
nection, or  to  carry  by  a  particular  train.  The  railroad  com- 
pany, by  its  contract,  became  liable  for  the  consequence  of 
a  failure  to  transport  according  to  its  terms.  Evidence  of 
diligence  would  not  excuse.  If  the  action  had  been  for  the 
common-law  carrier  liability,  evidence  that  there  had  been 
no  unreasonable  delay  would  be  an  answer.  But  the  company, 
by  entering  into  an  agreement  for  expediting  the  shipment, 
came  under  a  liability  different  and  more  burdensome  than 
would  exist  to  a  shipper  who  made  no  such  special  contract. 
For  such  a  special  service  and  higher  responsibility  it  might 
clearly  exact  a  higher  rate.  But  to  do  so,  it  must  make  and 
publish  a  rate  open  to  all.  This  was  not  done.  The  shipper, 
it  is  also  plain,  was  contracting  for  an  advantage  which  was 
not  extended  to  all  others,  both  in  the  undertaking  to  carry 
so  as  to  give  him  a  particular  expedited  service,  and  a  remedy 
for  delay  not  due  to  negligence.  An  advantage  accorded  by 
special  agreement,  which  affects  the  value  of  the  service  to 
the  shipper  and  its  cost  to  the  carrier,  should  be  published 
in  the  tariffs;  and  for  a  breach  of  such  a  contract  relief  will 
be  denied,  because  its  allowance,  without  such  publication,  is 
a  violation  of  the  act.    It  is  also  illegal  because  it  is  an  un- 
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due  advantage  in  that  it  is  not  one  open  to  all  others  in 
the  same  situation. 

See,  also,  Winn  v.  American  Express  Co.,  149  lowa^  259. 

This  reasoning  seems  unanswerable,  and  it  necessarily 
follows  that  the  oral  agreement  is  invalid,  and  that  recovery 
might  not  be  had  for  any  injury  occasioned  by  its  breach. 
The  verdict  for  defendant  was  rightly  directed. — Affirmed. 


Nancy  E.  Rankin,  Appellee,  v.  W.  W.  Rankin,  as  Executor 
of  the  Will  of  A.  W.  Rankin,  Deceased,  Appellant. 

Efftatea  of  decedents:  allowance  to' widow:  year's  support.  The 
allowance  to  a  widow  for  her  year's  support  is  a  matter  within  the 
sound  discretion  of  the  court,  and  its  action  will  not  be  disturbed 
on  appeal  unless  it  is  made  to  appear  that  such  discretion  has  been 
abused.  In  the  instant  case  an  allowance  of  $500  is  upheld,  where 
it  appeared  that  the  estate  was  worth  $10,000  above  all  debts, 
although  the  widow  owned  a  small  estate  in  her  own  right. 

Appeal  from  Davis  District  Court. — Hon.  P.  M.  Hunter, 

Judge. 

Thursday,  February  20, 1913. 

Appeal  by  the  executor  of  the  will  of  A.  W.  Rankin, 
from  an  order  allowing  the  widow  of  the  testator  the  sum  of 
$500  for  a  year's  support. — Affirmed. 

W.  W.  Rankin  and  Payne  &  Ooodson,  for  appellant. 

H.  C.  Taylor  and  C.  TT.  Ramseyer,  for  appellee. 

Weaver,  C.  J. — The  petition  of  the  widow  shows  that  she 
is  sixty-four  years  of  age;  that  the  deceased  left  no  minor 
children ;  that  his  estate  is  of  the  value  of  $30,000 ;  that  she 
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haa  no  estate  of  her  own,  except  forty  acres  of  land,  the  net 
income  from  whicU  is  only  $20 ;  and  that  for  her  proper  sup- 
port and  maintenance  the  sum  of  $600  is  reasonably  required. 
For  this  amount  she  asks  an  allowance  from  the  estate  of 
her  husband.  The  defendant,  resisting  said  application,  de- 
nies that  the  estate  is  of  the  value  $30,000,  and  estimates  such 
value  at  $10,000.  He  further  denies  that  the  widow's  income 
from  the  land  is  as  alleged  by  her,  and  avers  that  such  income 
is  from  $125  to  $150,  and  that  she  has  ample  property  for 
her  own  support  and  maintenance. 

The  evidence  tends  to  show  that  the  testator  left  an  un- 
incumbered estate,  amounting  to  at  least  $10,00C  over  and 
above  debts  and  liabilities.  The  widow  is  shown  to  have  forty 
acres  of  land,  leased  at  an  annual  rent  of  $60.  She  also  has 
not  to  exceed  $300  in  money.  She  was  the  second  wife  of  the 
testator,  and  had  lived  with  and  cared  for  him  for  a  con- 
siderable number  of  years  before  his  death.  Since  his  death, 
she  has  made  her  home  with  her  children  of  a  former  marriage. 
She  has  paid  nothing  for  her  board  with  these  children,  but 
expresses  her  desire  to  do  so.  She  is  in  feeble  health,  and 
unable  to  support  herself  by  manual  labor.  Concerning  the 
rental  value  of  the  widow's  forty  acres,  the  executor  and  his 
witnesses  say  it  is  worth  $3  per  acre  annually.  It  appears, 
however,  that  $100  is  the  highest  yearly  rental  it  has  ever  re- 
turned, and  that  for  the  last  two  years  it  has  been  let  at  $60 
per  year.    Out  of  this  she  is  required  to  pay  taxes  and  repairs. 

Upon  the  foregoing  showing,  the  trial  court  awarded  the 
widow  $500  as  her  statutory  allowance  for  a  year's  support, 
and  the  executor  appeals.    The  appeal  is  wholly  without  merit. 

The  application  for  a  widow's  allowance  is  addressed  to 
the  sound  discretion  of  the  trial  court,  and  will  not  be  dis- 
turbed on  appeal,  unless  it  be  made  clearly  to  appear  that 
such  discretion  has  been  abused.  Rice's  Estate,  146  Iowa, 
48;  Busby  v.  Busby,  120  Iowa,  536;  DewelPs  Estate,  88  Iowa, 
14;  Newans  v.  Newans,  79  Iowa,  32;  Peet's  Estate,  79  Iowa, 
185. 
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There  is  here  not  the  slightest  showing  of  an  abuse  of 
discretion.  That  an  estate  of  $10,000  or  more,  after  all  general 
claims  have  been  met,  should  be  required  to  contribute 
$500  for  a  year's  support  of  an  aged  and  infirm  widow  is 
certainly  not  a  startling  or  even  extraordinary  exercise  of 
judicial  power.  It  has  been  too  often  decided  to  justify  cita- 
tion or  quotation  of  precedents  that  this  allowance  is  not  a 
mere  charity  to  stand  between  the  widow  and  absolute  priva- 
tion. That  she  has  a  small  estate  of  her  own  is  no  reason  for 
denying  it.  The  estate  owes  her  a  year's  support,  if  the 
court  shall  so  order,  and,  while  that  support  should  not  be 
extravagant  or  wasteful,  it  is  not  to  be  limited  to  the  bare 
necessities  of  food,  drink,  and  clothing.  Whatever  is  reason- 
ably necessary  to  keep  her  for  a  year  in  the  station  in  life 
in  which  her  marriage  had  placed  her,  and  is  not  out  of 
just  proportion  to  the  property  left  by  the  deceased,  is  a 
necessity,  within  the  meaning  of  the  statute.  Code,  section 
3314. 

The  fact  that  the  widow's  children  are  willing  to  take 
her  into  their  homes  without  exacting  of  her  a  promise  to 
pay  for  the  food  she  eats  at  their  tables,  or  for  the  bed  in 
which  she  sleeps  under  their  roof,  is  not  a  matter  for  which 
the  executor  can  be  allowed  credit  in  meeting  this  obligation. 
Neither  can  he  rightly  demand  that  she  shall  consume  her 
small  savings  in  providing  for  herself  that  which,  under  the 
statute  and  the  order  of  the  court,  he  should  provide  her 
with  from  the  estate.  Counsel  speak  of  the  order  appealed 
from  as  a  taking  of  the  money  of  the  heirs  to  pay  the  claims 
of  the  widow.  Such  is  not  the  fact.  The  heirs  have  no  title 
to  or  claim  upon  a  dollar  of  the  estate,  except  such  part  of 
it  as  may  be  left,  after  all  legal  charges,  including  the  claim 
for  widow's  support,  have  been  met  and  satisfied.  That  their 
residue  may  not  be  unduly  depleted,  they  may  properly  insist 
that  the  allowance  be  no  more  than  is  reasonable ;  but  the  rec- 
ord before  us  discloses  no  ground  for  such  objection  in  this 
case. 


Feb.  1913]       Spabks  v.  SpauliDing  Mfg.  Co.  .  491 

The  order  has  ample  justification,  and  it  must  be  affirmed. 
This  conclusion  being  reached  on  consideration  of  the  merits 
of  the  case,  we  do  not  pass  upon  the  appellee's  motion  to  affirm, 
because  of  the  failure  of  appellant  to  comply  with  our  rules 
in  relation  to  printing  abstract.  Appellant's  motion  to  strike 
amended  abstract,  because  not  filed  in  time,  is  overruled. — 
Affirmed. 


B.  Sparks,  Appellee,  v.  The  Spaulding  Mfg.  Co.,  et  al. 

Appellants. 

Accord  and  gatLsf action:  settlsicznt:  tender:  acceptance:  ef- 
fect. Where  tHere  was  a  good  faith  dispute  and  disagreexnent  as 
to  the  amount  due  on  an  unliquidated  claim,  a  tender  of  a  certain 
sum  in  full  settlement  and  liquidation  of  the  claim  must  be  either 
unconditionally  accepted  or  rejected.  The  acceptance  and  credit- 
ing of  a  sum  tendered  in  full  pajrment  on  the  aniount  claimed  will 
constitute  an  accord  and  fuU  satisfaction. 

Appeal  from  Poweshiek  District  Court. — Hon.  K.  E.  Wil- 

GOCKSON,  Judge. 

Thursday,  February  20, 1913. 

Action  to  recover  compensation  for  work  and  labor  per- 
formed by  plaintiff  about  the  foundation  of  a  building  belong- 
ing to  defendant  Spaulding  Manufacturing  Company,  a  co- 
partnership. Defendants  admit  that  plaintiff  performed  some 
work  for  them  in  preparing  the  ground  for  the  foundation 
of  a  building,  but  pleaded  payment  and  an  accord  and  satis- 
faction. On  these  issues,  the  case  was  tried  to  a  jury,  re- 
sulting in  a  verdict  and  judgment  for  plaintiff,  and  defend- 
ants appeal. — Reversed. 

A.  C.  Lyon  and  W.  -R.  Lewis,  for  appellants. 
J.  H.  Patton,  for  appellee. 
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Deemeb,  J. — ^Under  an  agreement  which  did  not  fix  the 
rate  of  compensation,  plaintiff  performed  some  work  for  the 
defendants  in  preparing  the  ground  for  the  foundation  of  a 
building,  which  defendants  proposed  to  erect.  As  the  price 
for  the  work  was  not  fixed,  a  controversy  arose  upon  its 
completion,  and  plaintiff  commenced  this  suit  to  recover  the 
amount  he  claimed  to  be  due.  He  introduced  testimony  tend- 
ing to  show  the  value  of  his  services;  but  defendants  relied 
upon  their  plea  of  payment  and  accord  and  satisfaction,  and 
now  insist  that  the  trial  court  erred  in  submitting  the  case  to 
the  jury,  and  in  its  instructions  with  reference  to  these  issues. 
As  the  amount  of  plaintiff's  compensation  was  not  fixed,  and 
a  good-faith  dispute  arose  between  him  and  the  defendants  as 
to  the  amount  due,  it  was  competent  for  the  parties  to  fix  the 
amount  due  or  to  agree  upon  a  settlement,  and,  if  they  did 
so,  either  expressly  or  by  necessary  implication,  and  defend- 
ants paid  plaintiff  the  amount  so  fixed  or  agreed  upon,  then 
plaintiff  cannot  recover,  for  there  was  an  accord  and  satis- 
faction. Whether  or  not  there  was  a  payment  or  an  accord 
and  satisfaction  was  primarily  a  question  of  fact  for  the 
jury.  But  these  may  become  questions  of  mixed  law  and 
fact  for  the  court,  and  defendants  counsel  insist  that  this 
was  the  fact  here,  because  the  testimony,  with  reference 
thereto,  is  almost  wholly  in  the  form  of  letters.  The  trial 
court  submitted  these  issues  to  the  jury,  and  the  verdict  was 
for  the  plaintiff. 

We  here  set  out  the  material  parts  of  the  testimony  bear- 
ing upon  these  propositions.    Plaintiff  testified  as  follows: 

The  first  time  I  told  Mr.  Spaulding  what  he  owed  me  was 
when  I  went  back.  I  said  if  I  was  going  to  take  $400  there 
was  $160  back.  He  said  he  would  only  pay  $15  a  day.  I 
said,  'Mr.  Spaulding,  I  can't  take  it;'  and  got  up  and  left 
him.  On  the  way  over  to  get  this  $100,  he  asked  me  what 
was  right,  and  I  told  him,  if  he  would  allow  me  fifty  feet  a  day 
at  fifty  cents  per  foot,  I  would  be  satisfied.  That  would  be 
$25  a  day.    .    .    .    When  Spaulding  gave  me  the  $100  check, 
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he  did  not  say  he  would  pay  me  the  balance  as  soon  as  my 
time  was  made  out.  He  asked  me  if  I  wouldn't  take  a  check 
for  $100  and  come  around  in  a  few  days  and  get  the  rest.  He 
wanted  to  see  the  boys.  1  suppose  he  meant  his  boys.  I  came 
back  in  a  few  days;  but  we  could  not  agree  as  to  the  amount 
due.  He  said  $15  a  day  was  enough.  I  would  not  take  it, 
I  wanted  $25  a  day.    We  did  not  agree  on  any  settlement. 

One  of  the  defendants  said  with  reference  to  this  matter : 

After  the  work  was  completed,  Mr.  Sparks  came  to  me 
and  told  me  he  was  through.  I  told  him,  'As  soon  as  Mr. 
Hayden  can  get  the  time,  you  come  in,  and  we  will  pay  you ; 
and,  if  you  need  any  money  now,  I  will  pay  you.'  He  said 
he  would  like  $100,  and  I  went  in  and  gave  him  a  check  for 
$100.  In  a  day  or  two  he  came  in.  .  .  .  Then  I  asked 
Mr.  Sparks,  'Now,  what  is  the  bill?'  ...  He  said  he 
would  charge  $400,  $25  a  day.  I  looked  at  him  and  said, 
'You  are  joking.'  *No,'  he  said,  *I  mean  it.'  He  said  he 
had  lost  the  digging  of  a  great  many  wells.  He  could  only 
name  two  thirty-foot  wells.  I  told  him  I  would  give  him 
$15  a  day.  He  said  he  would  not  take  it.  I  told  him  I  was 
sorry  we  could  not  agree.  He  got  up  to  go,  and  I  told  him 
any  time  he  came  back  we  were  ready  to  settle.  The  next 
thing  I  knew  we  had  a  letter  from  Mr.  John  Patton  that  he 
had  it  in  his  hands  for  collection.  ...  I  fixed  the  terms 
for  a  settlement,  for  I  knew  it  was  all  he  was  worth.  I  didn't 
offer  to  settle  on  any  other  terms.  I  do  not  want  to  settle  on 
any  other  terms.  ...  I  thought  Mr.  Sparks  was  joking 
when  he  asked  $400  for  his  work.  I  had  men  who  did  the 
same  work  and  more  for  $1.90  per  day. 

The  letter  from  Patton,  referred  to  in  the  testimony  of 
this  defendant,  reads  as  follows: 

Grinnell,  Iowa,  September  28,  '10. 
Spaulding  Manufacturing  Company,  Grinnell,  Iowa — 
Dear  Sirs :  Bart  Sparks  has  placed  in  my  hands  for  adjust- 
ment a  difference  which  seems  to  exist  between  you  and  Mr. 
Sparks,  relative  to  his  compensation  for  boring  or  digging 
holes  in  connection  T/ith  the  foundation  for  your  new  build- 
ing.   Mr.  Sparks  says  his  charge  amounts  to  $400.00;  that 
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you  have  paid  him  $175.00,  leaving  $225.00  still  due.  Mr. 
Sparks  informs  me  that  Mr.  H.  W.  Spaulding  offered  Mr. 
Sparks  what  would  amount  to  $240.00  for  his  work,  being 
based  on  $15.00  per  day.  This  Mr.  Sparks  says  is  not  enough 
and  that  he  will  not  settle  on  that  basis.  Judging  from  what 
Mr.  Sparks  has  said  to  me,  it  may  be  that  you  folks  have  got 
beyond  the  period  of  negotiation ;  if  so,  you  are  perhaps  up  to 
the  line  of  litigation.  I  have  no  disposition  to  crowd  the  mat- 
ter to  a  lawsuit,  and  I  do  not  think  Mr.  Sparks  wants  me  to 
do  anything  else  at  this  time  than  to  get  from  you  the  amount 
he  claims  due  without  suit,  unless  the  latter  is  made  necessary 
by  a  refusal  to  pay.  Hoping  to  hear  from  you  soon,  I  am, 
Yours  truly,  J.  H.  Patton. 

This  was  responded  to  by  defendants'  counsel,  Mr.  A. 

C.  Lyons,  as  follows: 

October  4,  1910. 
J.  H.  Patton,  Atty.,  Grinnell,  Iowa — ^Dear  Sir:    Your 
recent  letter  regarding  the  claim  of  Bart  Sparks  has  been 
referred  to  me  for  attention.    I  will  try  to  see  you  shortly 
regarding  it.    Yours  truly,  A.  C.  Lyon. 

To  this  Patton-  responded,  saying: 

Grinnell,  Iowa,  Oct.  10-10. 
A.  C.  Lyon,  Att'y  at  Law,  Grinnell,  Iowa — Dear  Sir: 
Mr.  Bart  Sparks  is  urging  me  for  an  answer  with  reference  to 
his  claim  against  the  Spaulding  Manufacturing  Company,  t 
would  like  to  take  this  matter  up  with  you  within  a  day  or 
two.  I  also  want  to  talk  with  you  about  a  claim  William 
Prentis  has  against  the  Spaulding  Manufacturing  Company. 
Yours  truly,  J.  H.  Patton. 

This  was  followed  by  a  letter  reading : 

Oct.  11,  1910. 
Mr.  John  H.  Patton,  Grinnell,  Iowa — ^Dear  Sir:  Carry- 
ing out  our  conversation  of  this  morning  regarding  Bart 
Spark's  claim,  we  are  sending  you  herewith  our  check  for 
$40.00  payable  to  his  order,  which  is  the  balance  due  him  for 
work  done  by  him  and  his  men  on  the  foundation  of  our  new 
building.  'We  regard  this  as  an  extremely  liberal  payment 
for  the  time  employed  and  the  work  done,  and  in  the  writer's 
judgment  it  is  much  more  than  would  be  considered  rea- 
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sonable  under  the  circumstances.  We  are  sending  this  to 
you  at  this  time  in  the  belief  that  you  will  advise  its  accept- 
ance and  for  the  reason  that  the  writer  is  to  be  out  of  town 
a  week  or  so,  and  we  do  not  wish  to  keep  Mr.  Sparks  out  of 
any  money  which  we  think  is  due  him.  Very  truly  yours, 
Spaulding  Manufacturing  Co.,  by  A.  D.  Lyon.  ACL  H — 
ENC. 

Fatten  then  wrote  this : 

Grinnell,  Iowa,  Oct.  19-10. 
Spaulding  Manufacturing  Co.,Grinnell,  Iowa — ^Dear  Sirs: 
Yours  of  the  11th  instant  inclosing  check  for  $40.00  payable  to 
the  order  of  B.  Sparks  received.  I  have  delayed  answering 
awaiting  an  interview  with  Mr.  Sparks,  which  I  had  to-day. 
He  declines  to  accept  the  $40.00  in  settlement  of  his  claim, 
but  acting  upon  my  advise  he  retains  the  $40.00  and  credits 
same  on  his  account  against  you.  As  I  understand  the  mat- 
ter you  have  now  paid  him  in  cash  $215.00  and  $25.00  in  a 
buggy,  making  a  total  payment  of  $240.00.  Mr.  Sparks  insists 
upon  being  paid  $400.00.  This  leaves  a  difference  of  $160.00 
between  you,  and  Mr.  Sparks  has  instructed  me  to  bring  suit 
for  this  balance  at  once  if  not  paid.  I  assume  from  your  let* 
ter  that  you  consider  you  have  paid  Mr,  Sparks  liberally  for 
the  work  he  did,  and  that  perhaps  you  will  decline  to  pay 
more  voluntarily.  I  will  take  the  initial  steps  to  an  action, 
but  will  be  pleased  to  stop  or  dismiss  the  same  at  any  time 
you  and  Mr.  Sparks  can  agree  upon  a  settlement.  Yours 
truly,  J.  H.  Patton. 

And  to  this  defendant  responded  as  follows  : 

Oct.  28,  1910. 
Mr.  J.  H.  Patton,  Grinnell,  Iowa — Dear  Sir :  The  writer 
has  just  returned  home  from  a  business  trip  and  your  letter  of 
October  19,  regarding  Bart  Spark's  claim,  was  received  in 
due  course.  If  Mr.  Sparks  does  not  desire  to  receive  and 
accept  the  money  which  we  sent  him  in  our  letter  of  October 
11th  on  the  terms  and  conditions  under  which  it  was  sent,  he 
had  better  return  the  money  to  us  at  once.  Of  course  if 
you  desire  to  bring  suit  on  a  claim  which  is  in  the  condition 
which  this  claim  is,  you  are  at  perfect  liberty  to  do  so, 
although  it  seems  to  the  writer  that  the  proposition  on  which 
it  is  based  is  an  absurd  one.    That,  however,  is  for  Mr.  Sparks 
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to  decide,  or  rather  for  you  to  decide  for  him.  We  note  that 
you  say  in  your  letter  that  you  will  be  pleased  to  stop  or  dis^ 
miss  the  action  any  time  we  and  Air.  Sparks  can  agree  on  a 
settlement,  and  in  reply  will  say  that  we  have  had  no  dealings 
whatever  with  Mr.  Sparks  since  the  claim  was  presented  by 
you  and  will  have  none,  unless  he  desires  to  present  the  matter. 
When  we  have  done  as  much  as  we  think  just  and  reasonable 
and  when,  as  in  this  case,  we  have  gone  as  far  beyond  what 
any  one  would  agree  was  reasonable  under  the  circumstances, 
we  are  perfectly  willing  to  abide  the  consequences.  Yours 
truly,  Spaulding  Manufacturing  Co.,  by  A.  C.  Lyon.  A.  C. 
L.  H. 

The  check  referred  to  in  this  correspondence  was  dated 
October  11,  1910,  made  payable  to  plaintiflp,  and  cashed  by 
the  bank,  upon  which  it  was  drawn  after  being  indorsed  by 
plaintiff  and  his  attorney  on  October  22d  of  the  same  year; 
and  the  testimony  shows  that  defendants  did  not  know  it  had 
been  cashed  at  the  time  they  wrote  the  letter  under  date  of 
October  28th.  This  is  the  entire  testimony  upon  the  issues 
now  being  considered;  and,  at  the  conclusion  of  all  the  testi- 
mony, defendant  moved  the  court  for  a  directed  verdict.  This 
motion  was  overruled  and  the  court  submitted  the  issue  of 
payment  and  accord  and  satisfaction  to  the  jury. 

Among  other  instructions  given  were  the  following: 

» 

If  you  find  from  the  evidence,  guided  by  these  instruc- 
tions, that  the  plaintiff  assented  to  and  accepted  the  check 
for  $40  in  full  settlement  and  satisfaction  of  the  claim  sued 
on,  then  the  plaintiff  would  not  be  entitled  to  recover  of  the 
defendants  in  any  sum  whatsoever ;  and,  if  you  so  find,  then 
you  should  determine  the  issue  of  accord  and  satisfaction 
in  favor  of  the  defendants,  and  return  your  verdict  in  their 
favor.  But  if  you  believe  from  the  evidence  that  the  plain- 
tiff, at  the  time  of  the  acceptance  of  the  said  check,  refused 
to  accept  or  receive  the  said  check  in  full  payment  and  satis- 
faction of  this  claim  against  the  defendants,  but  accepted  and 
retained  the  same  only  with  the  uderstanding  between  him- 
self and  the  defendants  that  the  same  should  be  accepted  as 
part  payment  only,  and  not  in  full  satisfaction,  then  the 
same  would  not  constitute  an  accord  and  satisfaction  between 
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the  parties.  With  reference  to  the  check  for  $40,  the 
defendants  allege  that  the  same  was  given  by  them 
and  received  by  the  plaintiff  in  full  satisfaction  of  the 
claim  of  the  plaintiff.  The  plaintiff  alleges  that  said  check 
was  not  offered,  and  he  did  not  receive  the  same  in  full  pay- 
ment. And  upon  this  you  are  instructed  that  the  question 
of  giving  and  acceptance  of  the  $40  check  depends  upon  the 
intention  of  the  parties;  and  it  is  a  question  of  fact  for  your 
determination,  from  all  the  evidence  in  the  case,  guided  by 
these  instructions  as  to  the  law.  The  mere  fact  that  the  plain- 
tiff accepted  the  $40  and  converted  the  money  to  his  own 
use  and  benefit  does  not  necessarily  show  thart  he  accepted  it 
in  full  satisfaction  of  all  his  claim  against  the  defendants. 
But  it  is  for  you  to  say,  under  all  the  facts  and  circumstances 
in  this  case,  taking  into  consideration  the  statements  of  the 
parties  and  the  letters,  all  as  shown  by  the  evidence,  as  to 
whether  or  not  the  plaintiff  did  receive  and  accept  the  $40 
with  the  understanding  that  it  was  a  satisfaction  in  full,  or 
whether  he  accepted  it  with  the  understanding  that  it  was  a 
part  payment  of  what  he  claimed  the  defendants  owed  him. 

Complaint  is  made  of  these  instructions  and  of  the  over- 
ruling of  defendants'  motion  for  a  directed  verdict,  and  we 
think  the  complaint  is  well  founded. 

In  Perin  v.  Cathcart,  115  Iowa,  553,  it  is  said : 

But  as  an  accord  and  satisfaction  is  an  executed  agree- 
ment whereby  one  of  the  parties  undertakes  to  give,  and 
the  other  to  accept,  in  satisfaction  of  a  claim  arising  either 
from  contract  or  tort,  something  other  or  different  from  what 
he  is  or  considers  himself  entitled  to,  no  invariable  rule  can 
be  laid  down,  with  any  degree  of  certainty,  as  to  what  con- 
stitutes such  an  agreement.  Each  case  must  be  determined 
largely  on  its  peculiar  facts.  To  constitute  a  valid  accord  and 
satisfaction,  not  only  must  it  be  shown  that  the  debtor  gave 
the  amount  in  satisfaction,  but  that  it  was  accepted  by  the 
creditor  as  such.  Jones  v.  Fennimore,  1  G.  Greene,  134;  Wed- 
digen  v.  Fahrio  Co.,  100  Mass.  422.  The  agreement  need  not 
be  express,  but  may  be  implied  from  circumstances,  as  shown 
in  the  cases  just  cited.  Where  an  offer  of  accord  is  made  on 
condition  that  it  is  to  be  taken  in  full  of  demands,  the  creditor 
doubtless  has  no  alternative  but  to  refuse  it  or  accept  it  upon 
Vol.  158  Ia.— 32 
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such  conditions.  'Keck  v.  Insurance  Co.,  89  Iowa,  200.  But, 
even  in  such  a  case,  the  debtor  may  consent  to  the  creditor's 
receiving  it  on  his  own  terms.  Potter  v.  Douglass,  44  Conn. 
541.  aicotte  V.  Barber,  83  Wis.  431  (53  N.  W.  697) ;  Oassett 
V.  Town  of  Andover,  21  Vt.  342. 

In  Beaver  v.  Porter,  129  Iowa,  41,  the  trial  court  gave 
the  following  instruction: 

To  constitute  an  accord  and  satisfaction,  where  there  is  a 
bona  fide  dispute,  it  is  necessary  that  the  money  should  be 
offered  in  satisfact^ion  of  the  claim,  and  the  offer  accompanied 
with  such  acts  and  declarations  as  amount  to  the  condition 
that,  if  the  money  is  accepted,  it  is  accepted  in  satisfaction, 
and  such  that  the  party  to  whom  it  is  offered  is  bound  to 
understand  therefrom  that,  if  he  takes  it,  he  takes  it  subject 
to  such  conditions.  A  party  to  whom  an  offer  is  thus  made 
has  no  alternative  but  to  refuse  it  or  to  accept  it  upon  such 
conditions,  and,  if  he  takes  it,  his  claim  is  cancelled. 

And  speaking  of  the  rule  there  announced,  we  said: 

Now,  within  our  view,  if  agreement  of  settlement  there 
was,  it  arose  impliedly  out  of  the  acceptance  by  Alpaugh  of 
the  statement  of  account  and  check  sent  him,  and  the  appro- 
priation by  him  of  the  latter  to  his  own  use,  and  not  other- 
wise. And,  if  there  was  a  good-faith  dispute  as  to  the  amount 
due,  it  is  true,  by  the  weight  of  authority,  that  the  acceptance 
of  the  statement  and  check  would  amount,  in  law,  to  a  com- 
plete accord  and  satisfaction.  See  the  cases  collected  in  1 
Cyc.  333,  note,  among  which  are  the  following:  Ostrander 
V.  Saott,  161  111.  339  (43  N.  E.  1089) ;  Golden  v.  Bartlett 
Illuminating  Co.,  114  Mich.  625  (72  N.  W.  622) ;  Fames,  etc., 
Co.  V.  Prosser,  157  N.  Y.  289  (51  N.  B.  986) ;  Washington, 
etc.,  Co.  V.  Johnson,  123  Pa.  576  (16  Atl.  799, 10  Am.  St.  Rep. 
553) ;  HvU  V.  Johnson,  22  R.  I.  66  (46  Atl.  182). 

See,  also,  Cartan  v.  Tackaberry,  139  Iowa,  586;  Keck  v. 
Insurance  Co.,  89  Iowa,  200;  Greenlee  v.  Mosnat,  116  Iowa, 
535 ;  Barrett  v.  Insurance  Co,,  120  Iowa,  184. 

In  the  cases  from  which  we  have  quoted,  the  court  adopts 
the  New  York  rule,  and  the  doctrine  obtaining  in  that  state 
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is  shown  by  the  following  quotations  frqm  the  cases  cited.  In 
Nassoivy  v.  Tomlinson,  148  N.  Y.  326  (42  N.  B.  715,  51  Am. 
St.  Rep.  695),  the  court  said: 

The  plaintiff  could  only  accept  the  money  as  it  was 
offered,  which  was  in  satisfaction  of  his  demand.  He  could 
not  accept  the  benefit  and  reject  the  condition,  for,  if  he 
accepted  at  all,  it  was  cum  onere.  When  he  indorsed  and 
collected  the  check  referred  to  in  the  letter  asking  him  to  sign 
the  inclosed  receipt  in  full,  it  was  the  same,  in  legal  effect,  |U3 
if  he  had  signed  and  returned  the  receipt,  because  acceptance 
of  the  check  was  a  conclusive  election  to  be  bound  by  the 
condition  upon  which  the  check  was  offered.  The  use  of  the 
check  was  ipso  facto  an  acceptance  of  the  condition.  The 
minds  of  the  parties  then  met,  so  as  to  constitute  an  accord. 

And  in  Fuller  v,  Kemp,  138  N.  Y.  231  (33  N.  E.  1034, 
20  L.  B.  A.  785),  the  Court  of  Appeals  of  that  state  said: 

"Where  the  demand  is  liquidated,  and  the  liability  of  the 
debtor  is  not  in  good  faith  disputed,  a  different  rule  has  been 
applied.  In  such  cases,  the  acceptance  of  a  less  sum  than  is 
the  creditor's  due  will  not,  of  itself,  discharge  the  debt,  even 
if  a  receipt  in  full  i&  given.  The  element  of  a  consideration 
is  lacking,  and  the  obligation  of  the  debtor  to  pay  the  entire 
debt  is  not  satisfied.  There  are  many  authorities  which  en- 
force this  proposition,  but  they  have  no  relevancy  to  a  case 
like  the  present,  where  the  debt  was  unliquidated ;  and  there 
was  a  bona  fide  disagreement  in  regard  to  the  extent  of  the 
debtor's  liability.  The  law  favors  the  adjustment  of  such 
controversies  without  judicial  intervention,  and  will  not  per- 
mit the  creditor  to  accept  and  retain  money  which  has  been 
tendered  by  way  of  compromise,  and  then  successfully  litigate 
with  his  debtor  for  the  recovery  of  a  greater  sum.  There  have 
been  some  cases  in  our  own  courts  where  this  principle  has 
been  applied;  but  in  none  that  we  have  examined  has  the 
question  arisen  in  the  exact  form  here  presented.  Pahnerton 
V.  Huxford,  4  Denio,  166 ;  Looby  v.  VUlage  of  West  Troy,  24 
Hun.  78;  Hills  v.  Sommer,  53  Hun,  392  (6  N.  Y.  Supp.  469) ; 
In  other  states,  there  are  many  decisions  directly  in  point, 
where  the  facts  were  not  distinguishable  from  those  appearing 
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in  this  record.  McDaniels  v.  Lapham,  21.  Vt.  222;  Preston  v. 
Orani,  34  Vt  201 ;  Townslee  v.  Healey,  39  Vt  522 ;  Boston 
Rubber  Co.  v.  Peerless  Wringer  Co.,  58  Vt.  553  (5  Atl.  407) ; 
Bull  V.  BuU,  43  Conn.  455 ;  Potter  v.  Douglass,  44  Conn,  541 ; 
Reed  v.  Boardman,  20  Pick.  [Mass.]  441 ;  Donohue  v.  Wooi- 
bury,  6  Cush.  [Mass.]  148  (52  Am.  Dee.  777) ;  HUUard  v. 
Noyes,  58  N.  H.  312 ;  Brick  v.  Plymouth  Co.,  63  Iowa,  462 ; 
Hinkle  v.  Railroad  Co.,  31  Minn.,  434  (18  N.  W.  275).  In 
Preston  v.  Grant,  supra,  the  Supreme  Court  of  Vermont  very 
sharply,  and  as  we  think,  correctly,  defined  the  line  of  dis- 
crimination which  separates  this  class  of  cases  from  those 
where  the  defense  fails.  Judge  Pierpont,  delivering  the  opin- 
ion of  the  court,  at  page  203  of  34  Vt.,  says:  'To  constitute 
an  accord  and  satisfaction,  it  is  necessary  that  the  money 
should  be  offered  in  satisfaction  of  the  claim,  and  the  offer 
accompanied  with  such  acts  and  declarations  as  amount  to  a 
condition  that,  if  the  money  is  accepted,  it  is  accepted  in 
satisfaction,  and  such  that  the  party  to  whom  it  is  offered  is 
bound  to  understand  therefrom  that,  if  he  takes  it,  he  takes 
it  subject  to  such  condition.  When  a  tender  or  offer  is  thus 
made,  the  party  to  whom  it  is  made  has  no  alternative  but 
to  refuse  it  or  accept  it  upon  such  condition.  If  he  takes  it, 
his  claim  is  canceled,  and  no  protest,  declaration,  or  denial 
of  his,  so  long  as  the  condition  is  insisted  on,  can  vary  the 
result.  The  principle  is  too  well  settled  in  this  state  to 
require  either  argument  or  the  citation  of  authorities  to  sup- 
port it.'  To  make  out  the  defense,  the  proof  must  be  clear 
and  unequivocal  that  the  observance  of  the  condition  was 
insisted  upon,  and  must  not  admit  of  the  inference  that  the 
debtor  intended  that  his  creditor  might  keep  the  money 
tendered  in  case  he  did  not  assent  to  the  condition  upon  which 
it  was  offered.  The  defendant  here  has  brought  his  case 
clearly  within  the  rule,  and  is  entitled  to  have  the  judgment 
of  the  general  and  special  terms  reversed,  and  the  complaint 
dismissed,  upon  the  stipulated  facts. 

The  rule  so  clearly  announced  is  applicable  here.  There 
can  be  no  question  that  there  was  a  bona  fids  dispute  between 
the  parties  regarding  the  amount  due  upon  an  unliquidated 
claim;  that  defendants  offered  plaintiff  a  check  for  $40  in 
full  satisfaction  of  the  claim;  that  plaintiff  accepted  and 
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cashed  the  cheek  with  knowledge  that  defendants  were  tender- 
ing it  in  full  payment.  Plaintiff's  attorney  wrote,  saying  that 
he  declined  to  accept  the  check  in  full  payment,  and  pro- 
posing to  apply  it  on  account  and  to  sue  for  the  balance; 
but  defendants  immediately  disapproved  of  that  plan  and 
demanded  the  return  of  the  money  at  once.  This  plaintiff 
refused  to  do,  but,  with  knowledge  of  the  conditions  of  defend- 
ants'  tender,  kept  the  money  and  then  commenced  this  suit. 
It  seems  quite  clear  to  us  that  plaintiff  ''cannot  eat  his  cake 
and  keep  it  too. ' ' 

In  Johnson  v.  Burnett,  17  Cal.  App.  497  (120  Pac.  436), 
the  Coui*t  of  Appeals  of  California  said : 

Where  a  tender  is  made  to  a  party  to  whom  a  debt  is 
owing  of  an  amount  less  than  that  which  is  claimed  to  be  due, 
and  the  amount  claimed  to  be  due  is  unliquidated,  and  the 
party  making  the  tender  in  express  terms  offers  the  payment 
as  in  full  satisfaction  of  the  disputed  account,  the  offeree  in 
that  case  is  bound  either  to  reject  the  offer  or  to  accept  it  upon 
the  precise  terms  denoted  by  the  tender.  Creighton  v.  Gregory, 
142  Cal.  34  (75  Pac.  569) ;  WeUer  v.  Stevens,  12  Cal.  App. 
779  (108  Pac.  532).  If  he  appropriates  to  his  own  use  the 
amount  tendered,  he  cannot  afterwards  be  heard  to  say 
that  he  did  so  upon  any  terms  other  than  those  which  the 
person  making  the  offer  imposed  upon  him. 

None  of  the  cases  cited  and  relied  upon  by  appellee 
announces  a  contrary  rule.  It  follows  that  the  trial  court 
was  in  error  in  overruling  defendants*  motion  for  a  directed 
verdict  and  giving  the  instructions  which  we  have  quoted. 

For  these  reasons  the  judgment  must  be,  and  it  is, 
Reversed. 


State  op  Iowa,  Plaintiff,  v.  Gordon  Davis,  Defendant, 

Appellant. 

Criminal  law:    assault  and  battebt:     corporeal  punishment:    evi- 
1    dence.     On  this  prosecution  of  a  school  teacher  for  the  corporeal 
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punishment  of  a  pupil,  the  evidence  is  held  to  require  submiflflion  of 
the  question  of  whether  the  punishment  was  immoderate  and  un- 
warranted, and  to  support  a  finding  of  assault  and  battery.  , 

Same:     ooMrLiOTiNO  instructioks.    Instructions  in  assault    and   bat- 

2  terj  dealing  with  the  supposed  state  of  facts  as  contended  for 
hj  the  state,  and  directing  a  verdict  foi*  plaintiff  if  such  facts 
are  found  to  be  true;  and  another  instruction  dealing  with  the 
facts  as  contended  for  bj  defendant,  with  direction  to  return  a 
verdict  for  him  if  found  to  be  true,  no  complaint  being  made  as 
to  the  correctness  of  either,  were  not  contradictory  in  the  sense 
that  they  were  prejudicial  to  defendant. 

Same:      corporal  punishmsnt:      instructions.     An  instruction  re- 

3  quiring  the  jury  to  find  whether  the  degree  of  impudence  and  defi- 
ance of  a  pupO  was  the  violation  of  a  reasonable  rule  of  disci- 
pline in  the  school,  was  not  objectionable  as  requiring  a  finding  aa 
to  what  was  a  reasonable  regulation,  and  whether  it  was  reason- 
able to  forbid  saucy  and  impudent  conduct. 

Same:    kvidenck  of   custom:    instruction.     "Where   the   defendant 

4  upon  the  trial  of  the  action  denied  that  he  punished  a  pupil  for 
refusal  to  perform  a  certain  act,  but  based  the  punishment  solely 
upon  saucy  and  impudent  conduct  in  refusing  to  so  perform,  exclu- 
sion of  evidence  that  it  had  been  the  custom  to  require  perform- 
ance of  the  act  of  the  older  children  was  not  prejudicial.  And  the 
ruling  excluding  the  evidence  was  not  rendered  erroneous  by  the 
subsequent  instruction  that  if  defendant  as  a  reasonable  man 
believed  that  he  had  the  right  to  require  performance  of  the  act, 
and  in  that  belief  inflicted  the  punishment  because  of  the  refusal, 
he  would  be  guilty  of  assault  and  battery;  as  the  instruction  was 
more  favorable  to  defendant  than  he  was  entitled  to. 


Appeal  from  Davis  District  Court, — Hon.  P.  M.  Hunter, 

Judgfe. 

* 

Friday,  February  21,  1913. 

This  is  a  prosecution,  upon  information,  for  assault  and 
battery.  It  was  heard  in  the  district  court  on  appeal  from 
a  justice  court.  From  a  verdict  and  judgment  of  conviction  in 
this  district  court,  the  defendant  has  appealed. — Affirmed. 
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T.  P.  Bence  and  E.  Rominger,  for  appellant. 

George  Cosson,  Attorney-General,  for  the  State. 

Evans,  J. — The  defendant  is  a  school-teacher.  On  Octo- 
ber 24,  1910,  he  ^nas  engaged  in  teaching  the  public  school 
of  Pella  district,  in  Davis  county.  One  of  his  pupils  was 
May  Downing,  a  girl  of  about  fourteen  years  of  age.  The 
defendant  inflicted  corporal  punishment  on  her  for  alleged 
misconduct.  Such  corporal  punishment  is  the  basis  of  the 
charge  of  assault  and  battery. 

I.  At  the  close  of  the  evidence  for  the  state,  the  defend- 
ant moved  for  a  directed  verdict  on  the  general  ground  of 
failure  of  proof. 

There  was  no  drinking  water  to  be  had  from  the  school- 
house  well.    It  appeared  to  have  been  the  habit  of  the  defend-^ 
ant  to  request  or  require  the  larger  scholars  to  carry  drink- 
ing water  to  the  schoolhouse  from  a  neigh- 
^'  ^nH^l^"^''  boring  well  forty  or  fifty  rods  distant.    May 
poreai  punish-    Downing  had  been  directed  by  her  father 

ment :  evidence. 

not  to  carry  water,  on  the  alleged  ground  that 
the  state  of  her  health  would  not  permit  it.  Two  or  three 
excerpts  from  the  evidence  will  sufficiently  indicate  the 
general  nature  of  the  evidence  on  both  sides. 

May  Downing  testified  as  follows: 

There  was  no  suitable  water  on  the  school  grounds. 
Scholars  had  been  fetching  it.  At  last  recess  in  afternoon, 
Mr.  Davis  wanted  me  and  Inez  Johns  to  fetch  a  bucket  of 
water,  I  told  him  I  couldn't;  that  father  said  not  to.  He 
said  he  did  not  know  what  he  told  me  to  do  that  for,  and  I  told 
him  he  said  he'd  tell  him  when  he  saw  him.  He  took  me  by 
the  arm  and  made  me  go  up  on  the  floor  and  take  my  geog- 
raphy, and  said  would  either  go  to  the  well  or  take  a  whipping. 
I  told  him  father  told  me  not  to.  He  led  me  up  on  the  floor. 
Slapped  me  when  he  was  back  at  the  side.  He  said  them  that 
wouldn't  pack  water,  and  drink  it,  was  hogs.    .    .    ,    He 
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whipped  me ;  was  angry  and  vicious.  I  don't  know  how  many 
licks  he  gave  me,  twenty  or  twenty-five.  He  was  talking  to 
me  when  he  whipped,  but  I  do  not  remember  what  he  said. 
The  stick  was  three  feet  long.  Big  as  my  second  finger.  Stick 
bigger  at  one  end  than  the  other.  I  don't  know  where  he  got 
the  stick.  He  used  it  for  a  pointer.  I  wasn't  in  very  good 
health  at  the  time. 

"W.  T.  Downing,  the  father  of  May  Downing,  testified  as 
follows: 

.  .  •  I  told  my  daughter  she  was  not  to  carry  water 
if  he  asked  her,  and  that  I  would  tell  him  why  some  time.  I 
told  her  on  the  day  of  the  whipping.  I  examined  her  when 
she  came  home.  She  said  her  back  smarted.  I  found  she  had 
several  marks.  I  could  not  state  how  many  they  crossed, 
several  of  them.  Two  of  them  on  her  arm,  and  some  across 
her  shoulder.  I  couldn't  hardly  count  the  licks,  and  some  of 
them  were  bloody  water.  They  were  from  a  big-sized  straw 
to  lead  pencil.  One  end  of  the  stripe  bigger  than  the  other. 
Red  where  they  crossed,  and  would  be  kind  of  purple.  The 
other  end  would  be  bloody  water.  They  were  just  below  the 
neck  of  her  dress. 

The  defendant  testified  as  follows : 

When  I  dismissed  school  for  the  last  recess  afternoon 
October  24,  1910,  I  looked  at  the  list  which  I  had,  and  saw 
that  May  Downing  and  Inez  Johns  were  the  next  two  on  the 
list  of  large  scholars  to  carry  water.  I  went  part  of  the  way 
back  to  them,  and  said:  'May  and  Inez,  it  is  your  turn  to 
get  water  this  day,'  Inez  said,  'Can  we  take  the  cup  along?' 
I  said,  'Yes.'  May  said:  'My  father  said  for  me  not  to 
carry  water,  and  I  am  not  going  to.'  I  said:  *0h,  come 
now,  get  the  water  and  be  nice  about  it.'  She  said:  'I  don't 
have  to  carry  water.'  I  said:  'Don't  sass  me,  or  I  will 
have  to  punish  you.'  She  said:  'Well,  I  don't  have  to 
carry  water.'  I  said:  'You  get  your  book  and  come  up 
here.'  She  said:  'Well,  my  father  said  for  me  not  to 
carry  water,  and  I  ain't  going  to  stand  on  the  floor  either.' 
I  made  no  answer,  but  waited  a  few  seconds  for  her  to  come, 
but  she  didn't,  and  I  went  back  and  took  her  by  the  arm 
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and  led  her  to  the  front.  On  the  way  to  the  front  she  said : 
'My  father  said  for  me  not  to  carry  water,  and  I  ain't  going 
to  carry  it,  or  I  am  not  going  to  stand  on  the  floor. '  I  said : 
'All  right,  May;  but  don't  sass  me,  or  I  will  punish  you.' 
She  continued  the  same,  sassy  and  resistful.  She  said  as  she 
did  before,  and  I  said,  'Stop  that  back  talk.'  She  didn't  stop. 
I  used  switch.  .  .  .  Did  you  administer  the  punishment 
because  she  refused  to  carry  water  t  No,  sir.  I  punished 
her  to  stop  the  disrespectful  talking  and  the  sass.  We  were 
in  the  front  near  the  blackboard.  I  think  I  struck  her  in  the 
neighborhood  of  twelve  times,  not  more  than  that,  I  never 
struck  hard.  I  think  she  was  thinly  dressed.  Struck  her 
across  the  shoulders.  She  did  not  cry.  She  continued  to  talk 
while  I  was  striking  her.  Inez  Johns  was  in  the  room.  May 
talked  to  me  in  a  disrespectful  manner.  I  told  her  to  stop  that 
sas&  I  did  not  require  her  to  carry  the  water  after  what  she 
said.    She  spoke  to  me  in  a  quick,  angry  manner.    .    .    .      ' 

Giving  full  credence  to  the  evidence  of  the  state,  as  we 
must  do  for  the  purpose  of  the  defendant's  motion,  it  tended 
to  show  that  the  corporal  punishment  was  immoderate  in 
degree,  and  that  it  was  inflicted  for  an  unwarranted  cause. 
The  fact  that  the  evidence  on  behalf  of  the  defendant  tended 
to  show  otherwise  did  not  warrant  the  trial  court  to  withdraw 
the  ease  from  the  jury.  The  motion  for  directed  verdict  was 
therefore  properly  overruled.  The  same  reason  must  govern 
us  in  refusing  to  interfere  with  the  verdict,  so  far  as  the 
weight  of  evidence  is  concerned.  It  must  be  said  that  there 
is  much  in  the  record  to  corroborate  the  story  of  the  defend- 
ant; but  we  could  not,  if  we  would,  interpose  our  judgment 
against  that  of  the  jury  on  the- weight  of  conflicting  evidence. 

II.  The  principal  argument  is  directed  to  the  proposi- 
tion that  certain  two  of  the  instructions  of  the  court,  Nos.  17 
and  19,  were  conflicting,  and  that  such  conflict  was  necessarily 
prejudicial  to  the  defendant.  Except  in  one  respect,  no  com- 
plaint is  made  as  to  the  correctness  of  either 
^'  Sff'iiist???^"  instruction.  It  is  argued,  however,  that  be- 
^°°''  cause  of  the  conflict  one  or  the  other  is  neces- 

sarily erroneous.    The  instructions  are  long,  and  we  will  not 
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set  them  out.  It  is  sufficient  to  say  that  instruction  seventeen 
purports  to  deal  with  the  supposed  state  of  facts  as  con- 
tended for  the  state,  and  that  instruction  nineteen  purports 
to  deal  with  the  supposed  state  of  facts  as  contended  for  the 
defendant.  In  no  other  sense  could  it  be  said  that  they  are 
contradictory.  No  complaint  is  made  of  the  abstract  correct- 
ness of  No.  17  standing  alone. 

As  to  No.  19,  however,  it  is  contended  that  it  erroneously 
submitted  to  the  jury  the  question  of  what  was  a  reasonable 
rule  or  regulation  of  the  school,  and  whether  it  was  a  reason- 

3  g^j^jj.  ^Qp_  able  rule  or  regulation  to  forbid  and  punish 
mS?!  fiitro^  ''sassy"  talk  and  impudent  conduct  on  the 
^^^^'  part  of  the  pupil.    We  think  the  instruction 

is. not  vulnerable  to  this  particular  objection.  It  did  not 
require  the  jury  to  determine  what  was  a  reasonable  rule,  but 
it  required  the  jury  to  determine  what  the  conduct  of  the 
pupil  was  in  fact,  and  whether  it  was  of  such  a  degree  of 
impudence  and  defiance  as  to  violate  a  reasonable  rule  of  dis- 
cipline in  the  school.    There  was  no  error  at  this  point. 

III.  The  defendant  requested  an  instruction  which  was 
formally  refused,  although  much  of  it  was  contained  in  an 
instruction  given  by  the  court.  We  think  the  instruction 
requested  was  in  all  material  I'espects  fairly  embodied  in  such 
instruction  given  by  the  court. 

IV.  The  defendant  offered  evidence  that  it  had  been  a 
long-time  custom  of  the  school  to  have  the  larger  children 
carry  the  drinking  water  from  the  same  well  to  the  school- 

4  Same-  eyi-  house.  This  evidence  was  refused  as  being 
tom7  iMtruc-  immaterial.  It  was  urged  that  such  ruling 
^^^'  was  erroneous.  It  is  argued  that  such  evi- 
dence would  tend  to  show  the  good  faith  of  the  defendant  in 
requiring  the  water  to  be  so  carried  on  the  particular  day  in 
question,  and  would  warrant  him  also  in  believing  that  he  had 
a  right  to  require  such  service.  The  defendant  is  in  no  posi- 
tion to  make  such  contention.  ]pis  testimony  was  positive  and 
unequivocal  that  he  did  not  punish  the  pupil  for  refusing 
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to  carry  the  water,  but  only  for  her  impudent  conduct  in 
relation  thereto.  It  is  true  that  the  trial  court  instructed  the 
jury  at  this  i>oint  that  if  the  defendant,  acting  as  a  reason- 
able man,  in  good  faith  believed  he  had  a  right  to  require 
such  service,  and  in  such  belief  inflicted  the  corporal  punish- 
ment because  of  the  refusal  of  the  pupil  to  perform  the  service, 
he  would  not  be  guilty  of  assault  and  battery.  This  instruc- 
tion was  more  favorable  to  the  defendant  than  his  own  evi- 
dence would  warrant.  If  it  were  in  a  measure  inconsistent 
with  the  theory  adopted  by  the  court  in  the  earlier  ruling 
rejecting  the  evidence  of  custom,  it  worked  no  prejudice  to 
the  defendant.  The  rejection  of  the  evidence  as  immaterial 
was  a  proper  ruling.  It  did  not  become  otherwise  by  the  later 
instruction  of  the  court  here  referred  to ;  the  instruction  itself 
being  without  prejudice.  We  are  not  without  solicitude  as  to 
the  correctness  of  the  result  in  the  trial  court  If  the  jury 
attached  undue  weight  to  the  testimony  of  the  state,  and  failed 
to  give  proper  consideration  to  the  testimony  of  the  defendant, 
not  only  has  the  defendant  suffered  wrong,  but  such  wrong 
may  result  also  in  great  demoralization  in  the  discipline  of 
the  school.  However,  we  are  bound  to  be  faithful  to  the  actual 
record  before  us.  The  instructions  of  the  trial  court  guarded 
the  rights  of  the  defendant  with  marked  emphasis.  He 
appears  to  have  had  a  fair  trial  in  the  district  court,  and  the 
result  must  be  accepted  as  final. 

The  judgment  of  the  district  court  is  Affirmed. 


Belle  A.  Curtis,  Appellee,  v«  Mary  S.  Armagast  and  Clip- 
ford  Armagast,  Appellants,  and  James  D.  Andrews  and 
Aetna  Life  Insurance  Company,  Appellees. 

Beal  property:    action  to  cancel  oonvktanos:     limitattons.     An 

1    action  in  the  courts  of  this  state  to  cancel  a  conveyance  of  land 

located  here  on  the  ground  of  fraud,  which  conveyance  was  exe- 

ented  in  a  foreign  state  where  both  the  grantor  and  grantee  resided, 
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is  not  barred  by  reason  of  the  fact  tliat  some  available  remedy 
involying  personal  liability  respecting  the  subject  of  the  action  was 
barred  in  the  foreign  jurisdiction,  as  such  actions  are  of  a  distinct 
character;  and  as  full  relief  could  not  be  granted  in  a  foreign 
jurisdiction  the  plaintiff  was  under  no  obligation  to  pursue  the  less 
effective  remedy  there,  notwithstanding  the  provisions  of  Code 
Section  3452. 

Same:   laohss.    An  action  to  cancel  a  conveyance  for  fraud  in  its  eze- 

2  cution  is  not  barred  by  laches,  where  the  defendant  was  in  no  man- 
ner misled  to  his  injury  by  the  delay,  and  no  equities  had  inter- 
vened. 

Frandulent  conveyaaces:    kvidenok:    bbs  qsstab.    In  a  suit  by  an 

3  heir  to  set  aside  a  conveyance  of  his  deceased  ancestor,  on  the 
ground  of  the  fraud  of  the  grantee,  proof  of  the  declarations  of 
the  grantor  at  and  immediately  before  the  conveyance  is  competent 
as  part  of  the  res  gestae,  as  bearing  on  the  mental  condition  of  the 
grantor;  and  all  the  facts  and  circumstances  attending  the  trans- 
action, including  those  bearing  on  the  mental  condition  of  grantor, 
and  the  influences  ezorted  in  bringing  about  the  conveyance  may  be 
shown. 

Same:    bttbdbn  of  proof:    gonstruotive  fraud:    confidential  rxla- 

4  TION.  One  seeking  to  cancel  a  deed  on  the  ground  of  actual  fraud 
has  the  burden  of  proof  on  that  issue;  but  in  cases  of  constructive 
fraud,  which  is  such  fraud  as  the  law  infers  from  the  relationship 
of  the  parties  or  the  circumstances  surrounding  them,  regardless 
of  any  dishonesty  of  purpose,  the  party  claiming  the  benefit  has 
the  burden  of  rebutting  the  presumption  which  the  law  implies  by 
proof  that  the  contract  was  fairly  procured,  without  undue  influ- 
ence or  other  impeaching  circumstance;  and  this  rule  applies  par- 
ticularly where  one  of  the  parties  by  reason  of  the  relationship  has 
obtained  a  dominating  influence  over  the  other. 

Same:    parent  and  child:    undue  influence:    evidsncl    The  eon- 

5  f erring  of  benefits  by  a  parent  upon  a  child  is  presumptively  valid; 
the  presumption  of  invalidity  in  such  cases  only  arises  where  the 
child  has  become  the  dominant  personage  in  that  relationship  and^ 
the  parent  the  dependent  one.  Thus  where  a  son  had  been  intrusted 
by  his  mother  for  many  years  with  the  management  of  practically 
her  entire  estate,  and  she  had  given  him  her  savings  for  invest- 
ment, lived  with  him  and  trusted  him  in  everything,  a  conveyance 
of  her  real  estate  to  him  without  consideration,  or  any  agreement 
on  his  part  to  maintain  her,  was  presumptively  invalid,  and  the 
burden  was  upon  the  son  to  show  that  the  conveyance  was  without 
ondue  influence  and  was  the  free,  voluntary  anl  intelligent  aet  of 
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the  mother,  as  against  her  or  those  rightfully  claiming  through 
her. 

Same:  trusts:  oontidkntial  relation:  xvidbncb.  In  this  aetion 
6  to  set  aside  a  voluntarj  conveyance  from  the  mother  to  her  son,  the 
evidence  is  reviewed  and  held  to  show  that  the  mother  obtained  the 
legal  title  to  the  land  originally,  free  from  any  trust  in  favor  of 
the  son;  that  the  conveyance  from  her  to  the  son  was  not  made 
in  payment  of  any  services  rendered  or  for  contributions  to  her 
support;  and  that  the  evidence  is  insufficient  to  overcome  the  pre- 
sumption that  the  conveyance,  owing  to  the  confidential  relation  of 
the  parties,  was  fraudulent  and  void. 
Evans  and  Sherwin,  JJ.,  dissenting. 

Appeal  from  Mills  District  Court. — Hon.  A.  B.  Thornell, 

Judge. 

Friday,  December  13,  1912. 

Action  in  equity  to  set  aside  and  cancel  certain  convey- 
ances and  to  quiet  title  to  land.  There  was  a  decree  in  the 
district  court  in  favor  of  plaintiff,  and  the  defendants  Arma- 
gast appeal. — Affirmed. 

D.  E.  Whitfield  and  Smyth,  Smith  &  Schall,  for  appel- 
lants. 

John  Y.  Stone  and  Sullivan  &  Rait,  for  appellee. 

Weaver,  J. — The  facts  leading  up  to  the  controversy  in- 
volve a  family  history  covering  a  period  of  more  than  half  a 
century,  with  a  multitude  of  details  concerning  some  of  which 
there  is  no  material  dispute  and  very  many  others  about  which 
thefe  is  a  radical  divergence  in  the  testimony.  It  is  mani- 
festly impracticable  to  embody  in  this  opinion  all  the  facts 
having  more  or  less  bearing,  upon  the  merits  of  such  a  con- 
trover^,  and  the  best  we  can  hope  to  do  is  to  select  so  much 
of  the  material  contained  in  the  record  as  will  fairly  illusr 
trate  the  nature  of  the  claims  we  have  to  consider. 
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James  D.  Andrews,  now  deceased,  over  whose  dealings 
with  his  mother,  Margaret  Andrews,  this  litigation  has 
arisen,  was  bom  in  the  year  1837.  The  family,  consisting 
of  the  father,  mother,  son  (James  D.),  and  two  daughters 
(Jessie  and  Margaret),  settled  in  Iowa  City  in  the  year  1850. 
Another  son,  Peter,  appears  to  have  left  home  and  gone  to 
California  early  in  life.  He  died  intestate  and  without  lineal 
heirs  before  the  transactions  now  in  dispute.  The  father  was 
intemperate  and  thriftless,  and  except  for  a  small  amount  of 
money  belonging  to  the  motheo  they  were  without  substantial 
means.  A  family  relative  was  engaged  in  mercantile  busi- 
ness at  the  little  town  of  Solon  near  Iowa  City,  and  in  1855 
took  the  son,  then  about  eighteen  years  old,  into  his  service 
aa  a  clefk  or  assistant.  Shortly  thereafter,  at  the  request  of 
James  D.,  his  mother  arranged  to  purchase  the  business. 
The  amount  paid  appears  to  have  been  between  $1,000  and 
$2,000.  A  large  part  of  the  purchase  price  was  represented 
by  money  which  the  seller  was  owing  Mrs.  Andrews,  and  the 
remainder  was  obtained  by  her  from  friends  in  Scotland. 
The  entire  purchase  price  was  less  than  $2,000.  It  is  the  theory 
of  the  appellant  that  this  purchase  was  made  for  James  D., 
and  that  he  became  the  owner  of  the  business ;  but,  according 
to  the  claim  of  the  appellee,  it  was  a  joint  adventure  of  the 
mother  and  son,  she  furnishing  all  the  capital  and  giving  her 
personal  assistance  in  carrying  on  the  enterprise.  However 
this  may  be,  it  does  appear  that  the  family  then  removed  to 
Solon,  and  there  they  conducted  the  store  until  1857,  when  it 
was  exchanged  with  one  Pratt  for  about  1,340  acres  of  land 
in  Mills  county  of  this  state.  For  some  reason  the  title  was 
taken  temporarily  in  the  name  of  James  D.  Andrews,  but 
within  a  few  days  thereafter  he  conveyed  1,140  acres  of  the 
land  to  his  mother.  The  other  two  hundred  acres  he  conveyed 
to  her  at  a  later  date ;  the  deed-  reciting  that  it  was  intended 
to  supply  the  place  of  one  which  had  been  made  years  before 
and  lost  without  being  recorded.  After  the  store  was  dis- 
posed of,  James  D.  attended  school  for  a  time,  then  entered 
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the  employment  of  an  express  company,  continuing  therein 
until  about  the  year  1871.  Later  he  entered  the  customs  serv- 
ice of  the  United  States,  in  which  he  remained  during  the 
remainder  of  his  life.  His  emplayment  in  these  occupations 
removed  him  from  Iowa,  and  he  became  a  resident  of  New 
York.  While  still  a  young  man  at  home,  he  insured  his  life 
for  the  benefit  of  his  mother  and  kept  the  policy  in  force  until 
his  death.  During  his  career  he  is  shown  to  have  been  liberal 
with  his  mother  and  his  sisters,  who  continued  their  home  in 
Iowa,  and  from  time  to  time  contributed  to  their  support  and 
comfort.  The  sister  Jessie  never  married.  Mai^aret  mar- 
ried, became  widowed,  and  both  lived  in  the  same  home  with 
their  mother.  Margaret  died  in  1906  leaving  the  plaintiff 
herein  her  only  surviving  heir.  James  D.  married  in  New 
York  about  the  year  1871,  after  which  his  contributions  to 
the  support  of  the  family  in  Iowa  were  for  a  time  lessened 
or  suspended ;  but  it  is  due  to  him  to  say  that  he  was  at  all 
times  disposed  to  be  helpful.  About  this  time  also  the  brother, 
Peter  Andrews,  to  whom  reference  has  been  made,  rendered 
some  assistance  to  the  family.  In  1889  James  D.,  being  then 
a  widower  with  two  children,  invited  his  mother  and  two 
sisters  to  make  their  home  with  him  in  New  York.  They  did 
so  and  remained  in  his  family  until  his  death  on  May  19, 
1900.  Their  place  in  the  family  was  not  that  of  entire  finan- 
cial dependence.  Before  leaving  Iowa  City  they  had  enjoyed 
some  income  from  the  rental  of  rooms  and  had  earned  money 
to  some  extent  in  sewing  and  other  employments.  From  such 
sources,  from  savings  made  from  the  contributions  received 
from  her  sons,  and  doubtless  to  some  extent  from  the  tenants 
of  the  Mills  county  lands,  the  mother  had  accumulated  a  fund 
of  $4,000.  In  the  New  York  home  they  performed  most  of 
the  domestic  service  and  assisted  in  various  ways  in  bearing 
the  burden  of  family  cares.  It  is  true,  however,  that  the  son 
and  brother  was  regarded  by  them  as  their  principal  stay  and 
support,  and  his  success  in  life  and  his  business  capacity,  as 
well  as  the  kindness  he  had  exhibited  toward  them  all  from 
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his  boyhood,  justified  this  confidence  and  reliance  on  their 
part. 

Returning  now  for  a  time  to  a  consideration  of  the  land 
in  controversy,  the  record  indicates  that  until  about  1874  it 
remained  uncultivated  and  unproductive  of  any  substantial 
income.  It  does  not  appear  who,  if  any  one,  looked  after  the 
property,  or  who  paid  the  taxes  thereon  during  this  period. 
About  the  year  mentioned  Mrs.  Andrews  began  to  lease  the 
premises  to  tenants.  A  few  years  later  James  D.,  visiting 
his  mother,  learning  that  some  difference  had  arisen  between 
her  and  a  tenant,  went  to  Mills  county,  and,  having  made 
some  sort  of  a  settlement  of  the  matter,  he  thenceforth,  with 
her  consent,  kept  the  business  in  charge  and  himself,  through 
agents  of  his  selection,  attended  to  the  leasing  and  the  col- 
lecting of  rents.  According  to  the  testimony  of  the  sister 
Jessie,  he  thereafter  began  and  continued  sending  his  mother 
$50  per  month.  Whether  this  was  intended  as  in  the  nature  of 
a  payment  or  accounting  by  him  for  the  rents  and  profits 
of  the  land  does  not  appear  except  as  a  matter  of  inference, 
which  may  or  may  not  be  justified  from  the  circumstances 
we  have  mentioned.  Some  seven  years  after  taking  up  her 
home  with  James  D.  in  New  York,  Mrs.  Andrews,  then  being 
about  eighty-three  years  of  age,  made  to  him  a  warranty  deed 
of  the  Iowa  land  for  the  expressed  '^  consideration  of  one  dol- 
lar and  other  valuable  considerations."  The  circumstances 
under  which  this  conveyance  was  made  are  involved  in  con- 
siderable obscurity.  According  to  the  story  told  by  Jessie 
Andrews,  her  mother  showed  her  the  instrument  before  it 
was  signed,  saying  it  was  something  which  James  D.  wished 
her  to  execute  to  give  him  the  power  to  act  for  her  about  the 
land,  but  that  she  expressed  a  reluctance  to  do  so,  saying  she 
wanted  to  keep  it  in  her  own  power  as  long  as  she  lived,  ex- 
pressing at  the  same  time  her  willingness  that  James  should 
do  business  for  her  and  her  confidence  that  he  would  do  what 
was  right.  The  witness  says  that  she  herself  saw  that  the 
paper  was  a  deed  of  some  kind,  but  did  not  understand  that 
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the  effect  of  it  would  be  to  convey  the  property  away.  Some 
three  days  later  Mrs.  Andrews,  accompanied  by  James  and 
Jessie,  went  to  the  office  of  a  notary,  where  the  deed  was 
executed  and  acknowledged.  Testimony  was  admitted  on  the 
trial  of  statements  by  and  conversations  with  Mrs.  Andrews 
after  this  date  to  the  effect  that  she  had  been  led  to  sign  the 
conveyance  supposing  it  to  be  a  power  of  attorney,  and  that 
she  did  not  understand  the  true  nature  of  the  business  until 
after  the  death  of  James.  This  statement  is  also  rebutted  by 
proof  of  other  alleged  statements  by  her  of  a  very  different 
import,  indicating  her  full  understanding  of  the  conveyance 
she  had  made  and  expressing  the  utmost  confidence  in  her 
son. 

In  the  year  1898  James  D.  Andrews  became  a  helpless 
paralytic,  in  which  condition  he  lived  about  two  years.  While 
physically  prostrate  and  speechless,  it  is  shown  that  he  re- 
tained his  mental  faculties,  and  by  the  use  of  various  devices 
those  who  ministered  to  his  wants  learned  to  communicate 
with  him.  A  few  months  before  he  died  he  executed  a  con- 
veyance of  the  land  to  his  son  and  daughter,  his  only  children. 
This  deed  was  not  delivered,  and  on  March  26,  1900,  before 
his  death  in  May  of  that  year,  he  made  and  delivered  to  his 
daughter,  Mary  S.  Armagast,  as  sole  grantee,  a  warranty 
deed  of  the  land  for  the  expressed  consideration  of  one  dol- 
lar. His  mother  survived  him  until  the  year  1903,  when  she 
died  intestate  at  the  age  of  ninety  years.  The  only  heirs  of 
said  deceased  are  her  daughter,  Jessie  L.  Andrews,  her  grand- 
daughter, Belle  A.  Curtis,  only  child  of  Margaret  Andrews 
Gray,  deceased,  and  her  grandchildren  James  D.  Andrews, 
Jr.,  and  Mary  S.  Armagast,  only  children  of  James  D.  An- 
drews, deceased.  On  April  5,  1909,  Belle  A.  Curtis,  as  heir 
to  one-third  of  the  estate  left  by  her  said  grandmother,  began 
this  action  alleging  that  the  conveynce  from  Margaret  An- 
drews to  her  son  was  obtained  by  fraud,  and  the  title  so  pro- 
cured was  held  by  the  grantee  in  trust  for  the  grantor,  and 
asking  that  a  decree  be  entered  accordingly,  that  said  con- 
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veyance  be  conceled,  and  plaintiff  adjudged  the  owner  of  a 
one-third  part  of  the  land,  and  that  an  accounting  be  ordered 
of  rents  and  profits  received  by  the  defendants.  To  this  ac- 
tion Mary  S.  Armagast  appears  and  defends.  She  denies  all 
allegations  of  fraud  in  the  procurement  of  the  deed.  She 
alleges  that  Margaret  Andrews  not  only  understood  the  nature 
and  effect  of  the  conveyance,  but  that  with  her  full  knowl- 
edge and  consent  James  D.  Andrews,  relying  upon  said  deed, 
took  full  charge  and  control  of  the  property  claiming  both 
in  public  and  private  the  full  beneficial  ownership  thereof 
and  taking  and  using  as  his  own  all  the  rents  and  income 
derived  therefrom.  She  further  alleges  that  Margaret  Gray, 
through  whom  plaintiff  claims,  knew  of  the  conveyance  to 
James  D.  Andrews  and  acquiesced  therein  without  protest, 
and  also  knew  and  acquiesced  in  the  conveyance  by  James 
D.  Andrews  to  his  daughter,  who,  as  she  knew,  relying  upon 
said  conveyance,  assumed  full  control  of  said  premises  as 
their  rightful  owner.  Defendant  further  pleads  that  plain- 
tiff's right  of  action,  if  any  she  ever  had,  has  been  barred 
by  the  statute  of  limitations  of  the  state  of  New  York  and  the 
statutes  of  Iowa,  f^or  a  further  answer  she  alleges  that 
plaintiff  has  been  guilty  of  laches  in  bringing  her  action,  and 
is  therefore  estopped  to  demand  or  receive  equitable  relief. 
The  issues  were  tried  and  submitted  to  the  court,  which  en- 
tered a  decree  for  plaintiff  substantially  as  prayed. 

I.  We  have  first  to  inquire  whether  the  plea  of  the 
statute  of  limitations  is  available  to  the  defendant.  The  deed 
sought  to  be  avoided  or  held  to  create  a  trust  in  favor  of 

Margaret  Andrews  and  her  heirs  was"  made 
'  uSty:  actfon      in  New  York.    The  grantee  was  then  a  resi- 

to  cancel  con-      t.«^i,,.  ,  .  ,^  .1 

veyance:  iimi-    dent  of  that  state  and  continued  to  reside 

tatlons. 

there  until  his  death  in  1900.  The  grantor 
also  resided  there  from  a  date  prior  to  the  deed  until  her 
death  in  1903.  The  appellants  have  at  all  times  been  resi- 
dents there.  The  plaintiff  has  never  been  a  resident  of  New 
York,  but  her  mother,  through  whom  she  traces  her  claim 
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of  title,  did  reside  there  from  1889  until  her  death  in  1906. 
The  property  in  controversy  is  real  estate  wholly  within  the 
jurisdiction  of  the  state  of  Iowa.  It  is  alleged  in  answer  that 
under  the  statutes  of  New  York  **an  action  brought  to  pro- 
cure a  judgment  other  than  for  a  sum  of  money  on  the 
ground  of  fraud,  in  a  case  formerly  cognizable  by  the  court 
of  chancery,"  must  be  brought  within  six  years  after  the 
cause  of  action  accrued,  but  such  cause  shall  not  be  deemed 
to  have  accrued  until  discovery  by  the  plaintiff  or  by  the 
person  under  whom  he  claims  of  the  facts  constituting  the 
fraud.  Proof  of  the  New  York  statute  does  not  appear  to 
have  been  made  upon  the  trial,  but  for  the  purposes  of  this 
appeal  we  may  assume  it  to  be  as  stated.  The  x)oint  urged 
by  appellant  is  that,  while  it  would  not  be  competent  for  the 
courts  of  New  York  to  entertain  an  action  in  rem  for  the 
recovery  of  the  land  in  Iowa,  it  could  take  cognizance  of  an 
equitable  action  against  one  of  its  own  citizens  and  compel 
him  to  do  equity,  although  the  subject-matter  of  the  contro- 
versy be  lands  within  the  jurisdiction  of  another  state.  Rely- 
ing on  this  principle,  counsel  argue  that  as  plaintiff  or  those 
through  whom  she  claims  might  have  brought  an  action  in 
New  York  against  James  D.  Andrews  in  his  lifetime  or 
against  Mary  S.  Armagast  after  she  took  the  title,  and  upon 
proof  of  the  alleged  fraud  could  have  had  a  decree  com- 
pelling a  reconveyance  or  restitution  of  the  title,  but  failed 
to  do  so  for  more  than  six  years,  the  bar  of  that  statute  may 
be  pleaded  to  an  action  thereafter  begun  in  this  state. 

Turning  to  our  own  statute  we  find  a  provision  some- 
what similar  to  .the  one  alleged  to  prevail  in  N§w  York  but 
making  the  period  five  years.  It  is  also  provided  that  actions 
for  the  recovery  of  real  property  may  be  brought  within  ten 
years.  Code,  Section  3447.  But  the  time  during  which  a 
defendant  is  a  nonresident  of  this  state  shall  not  be  included 
in  computing  any  of  these  limitations.  Code,  Section  3451. 
It  is  evident  therefore  that  the  statute  of  New  York  fur- 
nishes no  defense  to  an  action  brought  in  this  state,  unless 
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the  case  comes  within  the  scope  of  that  other  provision  which 
reads  as  follows:  ''When  a  cause  of  action  has  been  fully 
barred  by  the  laws  of  any  country  where  defendant  has  pre^- 
ously  resided  such  bar  is  effective  in  this  state  except  as  to 
causes  of  action  arising  here."  Code,  Section  3452.  That 
this  statute  is  not  applicable  to  the  case  before  us  will  be- 
come clear  upon  a  little  reflection.  It  is  conceded  that  the 
courts  of  New  York  are  without  jurisdiction  to  grant  any 
relief  in  the  premises  except  such  as  involves  the  personal 
liability  or  personal  conduct  of  one  found  in  that  jurisdic- 
tion. For  instance,  they  would  entertain  an  action  for  the 
recovery  of  a  personal  judgment  for  damages  although  the 
controven^  more  or  less  involves  the  title  to  lands  in  another 
state.  Having  the  parties  within  their  jurisdiction,  they 
could  also  to  a  certain  extent  compel  them  to  do  equity  by 
executing  proper  conveyances  or  releases  affecting  titles  to 
such  lands  and  enforce  their  decrees  so  far  as  practicable 
by  injunction  or  other  appropriate  writ ;  but  sucH  remedy  is 
neither  full  nor  complete.  No  court  can  properly  assume  to 
deal  directly  with  land  situate  in  a  foreign  jurisdiction.  It 
cannot  quiet  title  thereto,  or  establish  or  extinguish  liens 
thereon,  or  restore  possession,  or  cancel  records,  or  afford 
many  other  forms  of  relief  which  affect  primarily  the  rem. 
The  prayer  for  relief  in  this  case  is  that  the  deeds  from  Mar- 
garet Andrews  to  James  D.  Andrews  and  from  James  D. 
Andrews  to  Mary  S.  Armagast  be  canceled  and  expunged 
from  the  records  of  Mills  county,  that  plaintiff  be  adjudged 
the  owner  of  an  undivided  one-third  of  the  property  free  from 
the  lien  of  a  mortgage  placed  upon  the  land  by  Mary  S.  Arma- 
gast, and  for  an  accounting  of  rents  and  profits.  She  also 
asks  a  writ  of  possession  in  her  favor  and  for  general  equita- 
ble relief. 

That  the  New  York  courts  would  not  and  could  not 
enforce  a  remedy  of  this  nature  would  seem  to  need  neither 
argument  nor  citation  of  authorities,  but  see  CHUett  v.  HiU, 
32  Iowa,  220 ;  Blackman  v.  Wright,  96  Iowa,  541 ;  Carpenter 
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V.  Sirmge,  141  U.  S.  87  (11  Sup.  Ct.  960,  35  L.  Ed.  640) ; 
Davis  V.  Headley,  22  N.  J.  Eq.  115;  Short  v.  Oalway,  83 
Ky.  501  (4  Am.  St.  Rep.  168) ;  Clarke  v.  Clarke,  178  U.  S. 
186  (20  Sup.  Ct.  873,  44  L.  Ed.  1028) ;  Clarke's  Appeal,  70 
Conn.  195  (39  Afl.  155) ;  Insurame  Co.  v.  Bank,  68  111.  348 
Fryer  v.  Myers  (Tex.)  13  S.  W.  1025;  Wilson  v.  Braden,  48 
W.  Va.  196  (36  S.  E.  367) ;  Pritchard  v:  Henderson,  2  Penne- 
will  (Del.)  553  (47  Atl.  376) ;  Courtney  v.  Henry,  114  111. 
App.  635.  That  plaintiff  could  have  gone  into  the  courts  of 
New  York,  and,  having  personal  service  upon  the  defendant, 
there  procured  a  decree  or  judgment  requiring  a  reconvey- 
ance of  the  land —  a  remedy  operating  solely  in  personam — 
is  no  answer  to  the  suggestion.  Having  a  right  of  action  in 
this  state,  the  only  jurisdiction  in  which  full  and  final  ^relief 
could  be  procured,  she  was  not  bound  to  pursue  the  less 
effective  remedy.  And  permitting  such  remedy  to  become 
barred  by  the  statute  of  a  foreign  state  could  not  bar  her 
right  to  resort  to  another  and  more  efficient  remedy  in  this 
jurisdiction  and  against  which  our  own  statute  has  inter- 
posed no  bar.  The  precedents  cited  by  counsel  for  the  most 
part  go  no  farther  than  to  recognize  the  authority  of  a  for- 
eign court  having  jurisdiction  of  the  persons  to  enter  judg- 
ment operating  in  personam;  but  none  appear  to  hold  that 
failure  to  seek  such  relief  affects  in  any  manner  the  right  of 
the  injured  party  to  seek  that  relief  which  can  be  fully  ad- 
ministered only  by  the  tribunals  of  the  state  where  the  prop- 
erty id  situated. 

There  is  yet  another  reason  why  Code,  Section  3452,  is 
inapplicable.  The  terms  of  that  section  expressly  exclude 
from  its  operation  causes  arising  in  this  state.  Now,  while 
the  alleged  wrong  for  which  the  prayer  for  relief  is  pre- 
dicated was  committed  in  New  York,  the  cause  of  action  for 
the  relief  here  demanded  did  not  arise  there.  A  cause  of 
action  cannot  be  said  to  ''arise"  in  any  jurisdiction  whose 
courts  cannot  take  cognizance  of  the  complaint  and  admin- 
ister appropriate  relief.    No  matter  where  the  alleged  wrong- 
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ful  act  was  done,  if  its  harmful  effects  operate  solely  upon 
property  and  rights  and  titles  subject  to  the  exclusive  juris- 
diction and  control  of  the  courts  of  Iowa,  then  here,  and  not 
elsewhere,  is  the  place  where  such  cause  of  action  arises.  The 
defense  of  the  statute  of  limitations  cannot  therefore  be  sus- 
tained. 

Nor  do  we  find  any  merit  in  the  plea  of  laches.     The 
appellants^  so  far  as  appears,  have  in  no  manner  been  misled 

to  their  injury  by  the  delay  in  bringing  suit, 

2.  Samb:  laches.  ,  -x*        i_  •    x  j       u-  i. 

and  no  equities  have  intervened  which  re- 
quire the  court  to  hold  the  plaintiff  estopped  from  pursuing 
the  remedy  she  has  chosen.  Hemphill  v.  Holford,  88  Mich. 
293  (50  N.  W.  300). 

U.    Counsel  argue  with  much  force  against  the  admissi- 
bility of  statements  alleged  to  have  been  made  by  Margaret 
Andrews  and  immediately  before  the  execution  of  the  con- 
3    Fraudulent       veyance  by  her  to  her  son.    We  are  of  the 
evidence^?eV     opi^ion,  however,  that  in  the  case  presented 
jcestiM.  Y)y  the  record  before  us  the  testimony,  or 

at  least  some  of  it,  is  competent.  Ordinarily,  of  course,  a 
deed  or  other  writing  cannot  be  impeached  by  proof  of 
declarations  of  the  grantor,  but  it  is  here  the  thory  of  the 
plaintiff's  case  that  the  instrument  was  obtained  by  fraud, 
actual  or  constructive;  that  by  reason  of  the  grantor's  ad- 
vanced age,  her  weakened  powers,  her  want  of  business  knowl- 
edge and  experience,  and  her  peculiar  trust  and  confidence 
in  her  son,  she  was  deceived  as  to  the  real  nature  of  the 
transaction  and  did  not  comprehend  or  understand  that  she 
was  parting  with  the  beneficial  ownership  of  the  land.  Upon 
an  issue  of  that  nature  we  incline  to  the  view  that  evidence 
of  her  language  and  conduct  with  respect  to  that  transac- 
tion at  the  time  and  immediately  before  it  was  consum- 
mated is  competent  both  as  res  gestae  and  as  bearing  upon 
her  mental  condition.  This  has  often  been  held  where  the 
validity  of  a  will  or  of  an  alleged  gift  is  under  considera- 
tion.   Vannest  v.  Murphy,  135  Iowa,  123 ;  Johnson  v.  John- 
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son,  134  Iowa,  33;  Kah's  Estate,  136  Iowa,  119;  Maiiatt  v. 
Scott,  106  Iowa,  203 ;  Bever  v.  Spangler,  93  Iowa,  576 ;  Mulock 
V.  Mulock,  31  N.  J.  Eq.  594;  Sanderlin  v.  Sanderlin,  24  Qa. 
583;  Garnsey  v.  Mundy,  24  N.  J.  Eq.  243. 

The  record  in  this  case  tends  to  support  the  conclusion 
that  the  deed  to  James  D.  Andrews  was  made  without  any 
present  valuable  consideration  and,  if  valid,  was  in  the  na- 
ture of  a  gift  or  ante  mortem  disposition  of  the  principal 
part  of  the  grantor's  estate,  and  we  see  no  reason  why  the 
court  may  not  inquire  into  all  the  circumstances  attending 
the  transaction,  including  all  matters  of  fact  having  any 
legitimate  tendency  to  show  the  capacity  of  the  giver  and 
the  influences,  if  any,  leading  her  to  make  the  gift.  Upon 
the  trial  both  parties  availed  themselves  of  the  benefit  of  this 
rule  to  a  very  liberal  extent,  with  the  result  that  more  or 
less  of  incompetent  hearsay  may  be  found  in  the  record ;  but, 
when  all  this  has  been  eliminated,  considerable  remains 
which  may  properly  be  considered. 

III.    Decision  of  the  merits  of  this  controversy  involves 
the  consideration  of  two  questions:     First,  was  the   deed 
to  James  D.  Andrews  obtained  by  actual  fraud  ?    And,  second, 
4    Sam  •  burd       ^^  ^^^  obtained  by  express  or  actual  fraud, 
oonstroctive       ^^  ^^  obtained  by  constructive  fraud?    Or, 
dentfai  reff-"      Stated  Otherwise,  was  it  obtained  under  cir- 
***^°'  cumstanccs  which  cast  upon  the  grantee  and 

those  claiming  under  him  the  burden  of  an  afi^mative  show- 
ing of  entire  good  faith  on  his  part  and  free,  voluntary,  and 
intelligent  action  on  the  part  of  the  grantor  t 

Were  the  appeal  to  be  disposed  of  upon  answer  to  the 
first  inquiry,  we  should  have  no  serious  hesitation  in  revers- 
ing the  decision  of  the  trial  court.  The  burden  of  showing 
actual  fraud  is  upon  the  party  pleading  it,  and  in  our  judg- 
ment plaintiff  fails  to  make  such  a  case.  It  is  unnecessary  for 
us  to  recite  the  evidence  upon  this  issue.  It  is  enough  to  say 
that  no  witness  speaking  of  his  or  her  own  knowledge  testifies 
to  any  misrepresentation,  falsehood,  or  deceit  on  the  part  of 
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the  son  to  persuade  or  mislead  his  mother  into  a  conveyance  of 
her  land,  and  the  court  should  not  and  cannot  enter  into  the 
realm  of  conjecture  to  fasten  that  stigma  upon  him. 

The  other  question  is  more  difficult  of  solution.  What  ia 
called  '^ constructive  fraud"  does  not  necessarily  negative 
integrity  of  purpose.  Lampman  v.  Lampman,  118  Iowa,  140. 
It  has  been  defined  as  ''an  act  which  the  law  declares  fraudu- 
lent without  inquiry  into  its  motive."  McBroom  v.  Rives, 
1  Stew.  (Ala.)  72.  Or  ''such  contracts  or  acts  as,  though  not 
originating  in  any  actual  evil  design  or  contrivance  to  per- 
petrate a  fraud,  yet  by  their  tendency  to  deceive  or  mislead, 
or  to  violate  confidence,  are  prohibited  by  law."  Bouvier, 
Law  Dictionary.  It  has  also  been  said  to  be  such  fraud  as 
"the  law  infers  from  the  relationship  of  the  parties  or  the 
circumstances  by  which  they  are  surrounded,  regardless  of 
any  actual  dishonesty  of  purpose."  14  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  21. 

The  use  of  the  phrase  "constructive  fn^ud"  has  fre- 
quently been  severely  criticised  by  the  courts  and  lawwriters 
as  being  misleading  and  unscientific,  but  it  has  become  so 
fixed  in  the  literature  and  terminology  of  the  law  that  any 
attempt  to  substitute  a  more  fitting  name  for  the  thing  to 
which  it  is  applied  would  result  in  confusion.  The  necessity 
of  considering  this  phase  of  the  law  arises  most  frequently  in 
controversies  which  grow  out  of  dealings  between  persons 
when  one  occupies  fiduciary  or  confidential  relations  to  the 
other.  As  between  such  persons,  a  contract  by  which  the  one 
having  the  advantage  of  position  profits  at  the  expense  of 
the  other  will  be  held  presumptively  fraudulent  and  voidable, 
and  the  burden  is  placed  upon  him  who  claims  the  benefits 
thereof  to  rebut  that  presumption  by  an  affirmative  show- 
ing that  such  contract  was  fairly  procured  without  undue 

* 

influence  or  other  circumstance  tending  to  impeach  its  fair- 
ness. Though  strictly  of  differing  signification,  the  phrases 
"fiduciary  relations"  and  "confidential  relations"  are  or- 
dinarily used  as  convertible  terms  and  have  reference  to  any 
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relationship  of  blood,  business,  friendship,  or  association  in 
which  the  parties  repose  special  trust  and  confidence  in  each 
other  and  are  in  a  position  to  have  and  exercise,  or  do  have 
and  exercise,  influence  over  each  other.  The  rule  or  presump- 
tion to  which  we  have  referred  is  more  particularly  applicable 
where  one  of  the  i)arties  to  such  relation  has  by  reason  of  his 
stronger  character,  greater  ability,  and  wider  experience,  or 
by  his  hold  upon  the  affection,  trust,  and  confidence  of  the 
other,  obtained  a  dominating  influence  over  him.  The  rela- 
tionship of  principal  and  agent,  attorney  and  client,  parent 
and  child,  guardian  and  ward,  is  frequently  mentioned  as 
illustrative  examples,  but  fiduciary  or  confidential  relations 
may  exist  under  a  great  variety  of  circumstances.  Mr. 
Pomeroy  states  the  general  proposition  as  follows :  *  *  The  doc- 
trine arises  from  the  very  conception  and  existence  of  a 
fiduciary  relation.  While  equity  does  not  deny  the  possibility 
of  valid  transactions  between  the  parties,  yet  because  every 
fiduciary  relation  implies  a  condition  of  superiority  held  by 
one  of  the  parties  over  the  other,  in  every  transaction  between 
them  by  which  the  superior  party  obtains  a  possible  benefit, 
equity  raises  a  presumption  against  its  validity  and  casts 
upon  that  party  the  burden  of  proving  affirmatively  its  com- 
pliance with  equitable  requisites  and  of  thereby  overcoming 
the  presumption."  2  Pomeroy,  Eq.  (3d  Ed.)  section  956. 
In  Rodes  v.  Bate,  L.  R.  1  Ch.  252,  Turner,  L.  J.,  says:  **I 
take  it  to  be  a  well-established  principle  of  this  court  that 
persons  standing  in  confidential  relation  toward  others  cannot 
entitle  themselves  to  hold  benefits  which  those  others  may 
have  conferred  upon  them,  unless  they  can  show  to  the  satis- 
faction of  the  court  that  the  persons  by  whom  the  benefits 
have  been  conferred  had  competent  and  independent  advice 
in  conferring  them.  .  .  .  The  jurisdiction  is  founded  on 
the  principle  of  correcting  abuses  of  confidence,  and  I  shall 
have  no  hesitation  in  saying  that  it  ought  to  be  applied  what- 
ever the  nature  of  the  confidence  reposed  or  the  relationship 
of  the  parties  between  whom  it  has  subsisted.     I  take  the 


\. 
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principle  to  be  one  of  universal  application. ' '  After  quoting 
this  precedent,  Mr.  Pomeroy  speaks  of  all  those  instances 
in  which  the  two  parties  in  confidential  relation  "'consciously 
and  intentionally  deal  and  negotiate  with  each  other,  each 
knowingly  taking  a  part  in  the  transaction,  and  there  results 
from  their  dealing  some  conveyance,  contract,  or  gift.  To 
such  cases  the  principle  literally  and  directly  applies.  The 
transaction  is  not  necessarily  voidable,  it  may  be  valid ;  but  a 
presumption  of  its  invalidity  arises  which  can  only  be  over- 
come, if  at  all,  by  clear  evidence  of  good  faith,  or  full  knowl- 
edge, and  of  independent  consent  and  action."  3,  Pom.  Eq. 
(3d  Ed.)  section  957. 

While  the  relation  of  parent  and  child  is  nearly  always 

given  as  an  illustration  of  confidential  relations,  it  docs  not 

follow  that  all  transactions  between  persons  occupying  that 

5    Same  •  parent     ^^l^^^^on  are  presumptively  invalid.    Indeed,  it 

due  Influence'*-'    ^^y  ^®  ^^^  ^^^^  ^  ^  general  rule  the  con- 

evidenoe.  f  erring  of  benefits  by  a  parent  upon  a  child  is 

presumptively  valid.  The  unfavorable  presumption  arises 
only  where  the  child,  by  reason  of  its  youth  and  inexperience 
or  other  special  circumstances,  is  to  some  degree  under  the 
dominion,  control  or  paramount  influence  of  the  parent,  or 
where  the  child  is  the  dominant  personage  in  that  relation- 
ship and  the  parent  has  become  the  dependent  one,  trusting 
herself  and  her  interests  to  his  advice  and  guidance.  Mulock 
V.  Mulock,  31  N.  J.  Eq.  594;  Parker  v.  Parker  (N.  J.)  5  Atl. 
586;  White  v.  Daly  (N.  J.  Ch.)  58  Atl.  929;  Fitch  v.  Reiser, 
79  Iowa,  34;  Nobles  v.  Button,  7  Cal.  App.  14  (93  Pac.  289) ; 
Qihson  v.  Hammang,  63  Neb.  349  (88  N.  W.  5(K)) ;  Doyle  v. 
Welch,  100  Wis.  24  (75  N.  W.  400) ;  Cole  v.  Oetzinger,  96  Wis. 
559  (71  N.  W.  75) ;  Mott  v.  Mott,  49  N.  J.  Eq.  192  (22 
Atl.  997). 

This  is  in  no  manner  inconsistent  with  the  undoubted 
right  of  parents  to  dispose  of  their  estate  as  they  may  think 
best.  They  may  by  deed  or  will  dispose  of  it  to  persons  out- 
side of  the  family,  or  may  give  it  all  to  one  or  more  of  their 
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children  and  ignore  the  equal  and  perhaps  superior  rights 
of  others.  No  presumption  of  fraud  or  undue  influence  arises 
from  the  mere  fact  that  a  mother  exercises  such  right,  or  that 
she  has  preferred  one  child  and  left  another  unprovided  for ; 
but  when,  in  addition  to  such  a  conveyance,  under  such  cir- 
cumstances it  appears  that  she  was  at  the  time  wholly  de- 
pendent upon  the  grantee  for  advice,  residing  in  his  home  and 
placing  in  his  hands  the  management  and  control  of  all  her 
business  interests,  and  in  all  things  manifesting  her  implicit 
confidence  and  trust  in  him,  the  taking  of  a  conveyance  of 
substantially  all  her  estate  without  consideration  and  without 
any  writing  binding  him  to  support  her  through  life,  there 
is  a  presumption  of  undue  influence  which  equity  will  require 
the  beneficiary  of  the  transaction  to  rebut  before  his  claim 
of  title  thus  secured  can  be  sustained  against  an  attack  by  the 
grantor  or  by  these  who  succeed  to  her  rights.  The  rule  is 
well  stated  in  Mott  v.  Mott,  49  N.  J.  Eq.  192  (22  Atl.  997), 
as  follows: 

With  reference  to  transactions  between  parent  and  child, 
the  law  presumes  that  the  influence  of  the  parent  over  the 
child  during  the  tender  years  of  infancy  is  so  controlling  that 
it  regards  transfers  from  child  to  the  parent  on  arriving  at 
majority  or  immediately  thereafter  as  having  been  made  under 
the  influence  of  overweening  confldence.  As  the  child  matures 
and  acquires  experience  and  independence,  the  presumption 
weakens  and  at  last  ceases.  As  the  parent,  however,  advances 
in  years,  the  condition  of  dependence  may  be  reversed  by  the 
hand  of  time.  If  life  draws  to  a  close  with  a  failing  intelli- 
gence and  enfeebled  frame,  the  parent  naturally  looks  to  a  son 
or  daughter  for  advice  and  protection.  The  parent  becomes 
the  child  with  the  same  dependence,  overweening  confidence, 
and  implicit  acquiescence  which  had  made  the  other  in  infancy 
the  vrilling  instrument  of  the  other's  desires.  Eighberger  v. 
SHffler,  21  Md.  338  (83  Am.  Dec.  593) ;  Martin  v.  Martin, 
1  Heisk.  653;  Comstock  v.  Comstock,  57  Barb.  (N.  Y.)  453; 
Whelan  v.  Whelan,  3  Cow.  (N.  Y.)  557.  If,  under  such  cir- 
cumstances, a  son  obtains  a  conveyance  from  a  parent,  the 
court  will  not  permit  it  to  stand  unless  he  establishes  by 
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abundant  proof  that  the  contract  was  free  and  fair  and  made 
with  the  utmost  good  faith. 

In  Fitch  V.  Reiser,  79  Iowa,  34,  this  court  had  to  consider 
a  conveyance  by  an  old  man  to  his  daughter,  upon  whom  he 
largely  depended  for  advice  and  in  whom  he  placed  great 
relifluce.    After  considering  the  evidence,  we  said : 

We  are  not  prepared  to  say  that  the  evidence  shows  an 
absolute  want  of  mental  capacity  to  make  a  testamentary  dis- 
position of  property.  But  in  consideration  of  the  extreme 
mental  weakness  of  the  deceased  at  the  time  the  deed  was  ex- 
ecuted, and  as  the  property  in  controversy  embraced  sub- 
stantially all  of  his  estate,  and  as  the  deed  was  without 
consideration,  and  in  view  of  the  relation  of  trust  and  confi- 
dence between  the  parties  to  the  conveyance,  we  think  the 
learned  district  judge  was  right  in  entering  a  decree  annulling 
the  deed.  The  control  of  the  defendant  over  the  deceased 
appears  to  have  been  absolute.  Under  such  circumstances,  it 
was  incumbent  upon  the  defendant  to  show  that  the  con- 
veyance was  made  voluntarily  and  without  the  exercise  of  any 
influence  on  her  part  to  procure  the  same. 

In  Reese  v.  Shutte,  133  Iowa,  682,  the  court,  speaking 
by  Sherwin,  J.,  said:  ''It  is  well  settled  that  transactions  of 
this  kind  between  an  aged  and  infirm  parent  who  has  reposed 
confidence  and  trust  in  the  child  will  be  closely  scanned  by 
the  court,  and  that  the  burden  is  on  the  grantee  to  show  the 
bona  fides  thereof."  The  same  rule  is  approved  in  Spargur 
V.  Hall,  62  Iowa,  500.  In  Davis  v.  Dean,  66  Wis.  109  (26 
N.  W.  740),  where  a  deed  from  mother  to  son  was  in  question, 
the  court,  after  discussing  the  evidence  of  mental  competency, 
uses  this  language:  ''The  transaction,  if  upheld,  practically 
disinherits  her  daughter  and  her  other  heirs.  Assuming  her 
mental  competency,  this  strange  and  unnatural  disposition 
of  her  property  of  itself  strongly  suggests  the  existence  of 
improper  influence  upon  her  mind."  Of  the  burden  of  proof 
the  court  further  says:  "The  grantee  has  failed  to  satisfy 
the  requirements  of  the  rule,  and  the  presumption  of  injustice, 
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fraud,  and  wrong  stand  against  the  conveyances,  which  he 
must  remove  before  the  court  is  authorized  to  say  that  they 
are  valid."  The  same  rule  is  applied  in  Barnard  v.  Onntz, 
140  N.  Y.  249  (35  N.  B.  430).  Dealing  with  a  conveyance 
from  an  aged  mother  to  a  son  to  whose  hands  she  had  in- 
trusted all  her  business  and  upon  whom  she  largely  relied  in 
all  her  affairs,  the  Illinois  court  has  said : 

A  gift  made  by  a  parent  to  a  child  on  account  of  the 
affection  of  the  former  for  the  latter,  even  where  it  is  made 
at  the  solicitation  of  the  child,  is  not  the  object  of  suspicion, 
and  there  is  no  presumption  against  its  validity  unless  the 
relation  between  them  is  something  moje  than  the  ordinary 
relation  between  parent  and  child.  Where,  however,  the 
natural  positions  of  the  parties  become  reversed — ^where  the 
parent  defers  to,  trusts  in,  and  yields  to  the  child,  when  there 
exists  between  them  what  in  law  is  termed  a  fiduciary  relation 
in  which  the  parent  is  dominated  by  the  child,  and  where  the 
child  prepares  or  causes  to  be  prepared  and  executed  an  in- 
strument conveying  to  him  property  of  the  parent  as  a  gift 
or  upon  a  grossly  inadequate  consideration — ^the  presumption 
aVises  that  the  transfer  was  obtained  through  undue  influence, 
and  the  burden  rests  upon  him  to  show  that  the  conveyance 
was  the  result  of  full  and  free  deliberation  on  the  part  of  the 
parent.  This  is  not  peculiar  to  transactions  where  the  parties 
are  parent  and  child,  but  is  the  law  in  any  case  where  a 
fiduciary  relationship  exists,  where  the  conveyance  is  from  the 
dependent  to  the  dominant  party,  and  where  the  donee  or 
grantee  prepares  or  procures  the  preparation  and  execution  of 
the  deed  or  other  instrument;  and  the  rule  is  applied  under 
such  circumstances  wherever  that  relation  exists,  no  matter 
whether  the  parties  are  related  by  blood  or  not.  {Rickman  v. 
Meier,  213  EL  507,  72  N.  B.  1121.) 

The  rule  of  the  cited  cases  has  been  very  frequently 
affirmed  and  prevails  in  practically  all  the  states.  For  ex- 
ample, in  addition  to  the  cases  hereinbefore  cited,  see  Coffey 
V.  Sullivan,  63  N.  J.  Bq.  296  (49  Atl.  520) ;  Hensan  v.  Cook- 
sey,  237  111.  620  (86  N.  E.  1107,  127  Am.  St.  Rep.  345)  ; 
Soberanes  v.  Soheranes,  97  Cal.  145  (31  Pac.  910) ;  Brummond 
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V.  Krause,  8  N.  D.  573  (80  N.  W.  686) ;  Kerr  on  Fraud  & 
Mistake,  150-152;  Tfcorn  v.  Thorn,  51  Mich.  167  (16  N.  W. 
324) ;  Parker  v.  Parker  (N.  J.)  5  Atl.  586;  Bowe  v.  Bowe, 
42  Mich.  195  (3  N.  W.  843) ;  Slock  v.  Rees,  66  N.  J.  Eq.  447 
(59  Atl.  466,  69  L.  B.  A.  393) ;  Hall  v.  Oiterson,  52  N.  J.  Eq 
528  (28  Atl.  907) ;  White  v.  Daly  (N.  J.  Ch.)  58  Atl.  929 
Post  V.  Hagan,  71  N.  J.  Eq.  234  (65  Atl.  1026,  124  Am.  St 
Rep.  997) ;  Hattie  v.  Potter,  54  Wash.  170  (102  Pac.  1023) 
Swanstrom  v.  Day,  46  Misc.  Rep.  311  (93  N.  Y.  Supp.  192) ; 
Couch  V.  Couch,  148  Ala.  332  (42  South.  624) ;  Highberger 
V,  Stiffler,  21  Md.  338  (83  Am.  Dec.  593). 

Under  the  rule  upheld  by  these  precedents,  we  think 
there  is  no  room  for  doubt  that  the  burden  in  the  oase  before 
us  is  upon  the  defendants  to  affirmatively  show  that  the  deed 
under  which  they  claim  was  obtained  without  undue  influence 
and  was  the  free,  voluntary,  intelligent,  and  unrestrained  act 
of  the  grantor.  James  D.  Andrews,  the  grantee,  was  not 
merely  the  son  of  the  grantor.  He  was  her  agent,  and  for 
nearly  twenty  years  had  been  intrusted  by  her  with  the  man- 
agement of  these  lands  comprising  practically  all  her  worldly 
estate.  She  had  also  placed  in  his  hands  a  part  of  her  small 
savings  for  investment.  She  was  a  member  of  his  family 
living  under  the  same  r(A)f  with  him.  She  unquestionably 
regarded  hini  with  great  affection  and  put  implicit  trust  and 
confidence  in  his  ability  and  his  purpose  tp  do  whatever  was 
right  with  respect  to  her  property  and  prc^erty  interesta 
The  deed  which  she  made  to  him  was  absolute  in  form  and 
vested  him  with  title  to  all  the  land — ^her  entire  estate — ^with- 
out reservation  or  power  of  recall.  So  far  as  appears,  there 
was  no  agreement  or  promise  on  his  part  to  provide  her  main- 
tenance or  home  for  the  remainder  of  her  life.  Doubtless 
he  expected  to  do  so ;  but,  legally  speaking,  there  was  no  reason 
why  he  might  not  on  the  next  day  decline  to  render  her  further 
support.  What  is  still  more  to  the  x>oint,  no  thought  appears 
to  have  been  taken  of  the  possibility  that  his  mother  might 
outlive  him,  as  in  fact  she  did,  and  that  in  such  case  the 
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land  which  had  been  her  safe  security  against  want  would 
pass  wholly  to  his  heirs  without  the  slightest  obligation  on 
their  part  to  keep  or  care  for  her  except  by  way  of  charity. 
And  all  this  was  given  without  valuable  consideration  to  the 
son  occupying  the  closest  confidential  and  fiduciary  relation  to 
her  and  to  the  exclusion  of  her  two  surviving  daughters. 

Among  all  the  very  many  cases  in  which  a  child  has  been 
held  to  the  burden  of  negativing  presumptive  fraud  or  in- 
ference of  undue  influence  in  the  procurement  of  an  advanta- 
geous contract  from  a  parent,  it  will  be  diflScult  to  select 
any  in  which  the  showing  is  stronger  than  the  one  here  pre- 
sented. As  we  have  already  shown,  it  is  not  necessary  to  the 
application  of  this  rule  that  the  court  should  find  or  presume 
an  actual  intent  upon  the  part  of  the  son  to  wrong  his  mother. 
Indeed,  if  there  were  any  such  actual  intent,  the  fraud  would 
be  express  and  not  constructive.  He  had  so  long  had  a  free 
hand  in  managing  the  land  that  he  doubtless  felt  something 
akin  to  a  sense  of  pr(^rietorship.  The  evidence  tends  to  show 
that  in  conversation  with  strangers  and  third  persons  he  was 
in  the  habit  of  speaking  of  the  property  as  his  own.  His 
mother  and  sisters  were  evidently  women  of  simple  tastes 
and  habits,  living  in  his  family,  and  we  may  presume  that 
he  expected  to  continue  to  provide  for  them.  Under  such 
circumstances,  it  would  perhaps  be  natural  and  evince  no 
moral  turpitude  on  his  part  if  he  secured  from  her  the  title 
to  the  land  so  long  as  he  was  willing  to  give  to  her  and 
his  sisters  the  one  substantial  benefit  they  could  derive  from 
its  ownership — ^a  home  and  the  supply  of  their  reasonable 
personal  wants.  But  the  end  which  the  principle  which  we 
have  been  discussing  is  intended  to  promote  may  not  be  de- 
feated by  a  showing  of  good  intentions.  The  rule  has  not  been 
formulated  to  punish  active  or  premeditated  wrong,  but  to 
close  the  door  against  resulting  wrong.  In  the  very  nature 
of  the  situation,  where  the  parties  occupy  such  intimate  rela- 
tions, it  is  rarely,  if  ever,  possible  to  prove  the  extent  to  which 
the  weaker  or  dependent  party's  action  has  been  influenced 
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by  that  relationship;  hence  the  burden  is  properly  placed 
upon  him  who  has  profited  thereby  to  make  an  aflirmatiye 
showing,  not  merely  of  good  faith  on  his  part,  but  of  absolute 
freedom  of  intelligent  action  on  the  part  of  the  grantor.  The 
New  Jersey  court  goes  to  the  extent  of  holding  that  every  con- 
veyance from  an  aged  and  dependent  parent  to  a  child  occupy- 
ing a  relation  of  trust  and  confidence  will  be  invalidated 
unless  in  making  it  the  parent  has  had  the  benefit  of  com- 
petent independent  advice  on  the  subject.  Slack  v.  Rees,  66 
N.  J.  Eq.  447  (59  Atl.  466,  69  L.  B.  A.  393) ;  Post  v.  Hagan, 
71  N.  J.  Eq.  234  (65  Atl.  1026,  124  Am.  St.  Rep.  997) ;  Baur 
V.  Cron,  71  N.  J.  Eq.  743  (66  Atl.  585) ;  Hall  v,  Otterson,  52 
N.  J.  Eq.  528  (28  Atl.  907).  See,  to  the  same  effect.  Bodes  v. 
Bate,  L.  B.  1.  Ch.  252,  and  3  Pom.  Eq.  (3d  Ed.)  section  957. 
In  Post  V.  Ha^ftm,  supra,  the  court  defines  "proper  inde- 
pendent advice"  to  mean  that  the  donor  had  the  benefit  of 
conferring  fully  and  privately  upon  the  subject  of  his  in- 
tended gift  with  a  person  who  was  not  only  comx)etent  to 
inform  him  correctly  as  to  its  legal  effect,  but  who  was  further- 
more so  disassociated  from  the  interests  of  the  donee  as  to  be 
in  a  position  to  advise  with  the  donor  impartially  and  con- 
fidentially as  to  the  consequences  to  himself  of  his  proposed 
benefaction."  It  is  probably  not  necessary  for  us  in  this  case 
to  go  to  the  full  extent  of  the  precedents  here  cited,  but  it 
may  be  said  they  discuss  and  defend  the  principle  so  an- 
nounced with  logical  force  and  clearness. 

With  evident  appreciation  of  the  rule  we  have  hero 
affirmed  as  to  the  burden  of  proof  in  support  of  a  conveyance 
in  the  nature  of  a  gift  to  one  who  holds  a  confidential  or 
_    _       .  ♦     4.  .    fiduciary  relation  to  the  grantor,  counsel  for 
J2iSn*°*i^/*^   appellants  argue  that  in  the  case  at  bar  James 
dence.  jy    Andrews  was  at  all  times  the  beneficial 

owner  of  the  land,  that  the  mother  held  the  legal  title  as  a 
trustee  for  his  benefit,  and  that  in  conveying  it  to  him  she 
was  only  vesting  him  witlf  that  which  was  already  equitably 
his  own.    But  this  claim  is  without  basis  in  the  rcteord.    In- 
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deed,  even  if  the  burden  upon  this  question  were  upon  the 
appellee — ^and  of  course  it  is  not — we  should  have  to  say  that 
the  evidence  shows  beyond  all  reasonable  question  that  at 
the  date  of  the  deed  to  her  son  Margaret  Andrews  was  both 
in  law  and  in  equity  the  absolute  owner  of  this  property.    So 

■ 

far  as  appears,  James  D.  Andrews  never  invested  a  dollar  in 
its  purchase.  The  stock  of  goods  exchanged  for  it  was  paid 
for  with  the  mother's  money,  and,  while  for  some  reason  not 
shown  the  title  to  the  land  was  at  first  conveyed  to  the  son, 
he  almost  immediately  conveyed  it  to  his  mother,  in  whom 
it  rested  for  nearly  forty  years.  It  also  a£5rmatively  appears 
that  some  fifteen  years  or  more  after  the  title  had  been  vested 
in  Margaret  Andrews  a  judgment  creditor  of  James  D. 
Andrews,  claiming  that  the*  latter  was  in  fact  the  owner  of 
the  land,  or  of  some  of  it,  undertook  to  subject  it  to  the  pay- 
ment of  his  claim.  Thereupon  the  mother  brought  an  action 
in  equity  to  enjoin  the  sale.  Upon  trial  of  the  cause  both 
mother  and  son  testified  by  deposition  in  support  of  her  title, 
and  she  was  found  to  be  the  true  owner  and  the  sale  perma- 
nently enjoined.  So  far  as  the  record  shows,  James  D.  An- 
drews never  exercised  or  claimed  any  right  in  or  authority 
over  the  land  until  about  the  year  1878,  when,  as  we  have 
before  mentioned,  in  visiting  the  family  in  Iowa  he  went  to 
Mills  county  and  settled  some  dispute  which  had  arisen 
between  his  mother  and  her  tenant  or  agent,  after  which, 
apparently  at  her  request,  he  continued  in  the  management  of 
the  property.  Except  statements  alleged  to  have  been  made 
by  him  to  persons  outside  of  the  family,  there  is  no  evidence 
that  he  ever  denied  the  absolute  character  of  his  mother's  title 
or  claimed  ownership  in  himself.  In  short,  all  the  competent 
testimony  having  any  bearing  on  that  question  tends  to  sup- 
port the  presumption  of  ownership  attaching  to  the  legal 
title  which  for  more  than  a  generation  confessedly  stood  in 
Mrs.  Andrews. 

Again,  it  is  strenuously  argued  that  this  conveyance  was 

but  the  natural  and  proper  recognition  by  Mrs.  Andrews  of 
Vol.  158  lA. — 34 
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the  indebtedness  of  herself  and  family  to  James  for  his  serv- 
ices and  contributions  in  the  matter  of  their  support.    It  is  no 
disparagement  of  the  filial  loyalty  and  kindness  of  James 
D.  Andrews,  which  all  admit,  to  say  that  this  argument  is 
somewhat  overwrought.    He  was  undoubtedly  a  helpful  son. 
He  was  active,  industrious,  and  within  the  range  of  his  earn- 
ing capacity,  was  from  boyhood  liberal  in  assisting  the  family. 
But  they  were  not  wholly  dependent  upon  him  or  upon  his 
ability  to  make  such  contributions  from  his  salary,  which 
was  necessarily  restricted.     The  only  witness  in  position  to 
speak  from  personal  knowledge  estimates  the  help  furnished 
by  him  up  to  the  time  of  his  marriage  in  1871  at  from 
$150  to  $200  per  year.    After  his  marriage  his  own  increased 
cost  of  living  appears  to  have  interrupted  his  contributions  to 
his  mother  until  about  1878,  when  he  took  over  the  manage- 
ment of  the  land,  from  which  date  to  1889,  when  she  went  to 
live  with  him,  his  remittances  were  about  $50  per  month. 
Thereafter  his  assistance  to  her  and  his  sisters  was  limited 
to  the  supply  of  their  needs  as  members  of  his  family,  for 
which  service  on  his  part  there  was  at  least  partial  return  of 
value  in  their  services  to  him  and  his  family.    Computing  his 
contributions  at  the  highest  estimate  from  1857,  when  he  was 
a  boy  of  twenty  years  until  1889,  when  the  family  was  reunited 
in  his  New  York  home,  their  aggregate  will  not  exceed  $10,000. 
On  the  other  hand,  the  rental  value  of  the  land  from  1878 
to  1896  is  showTi  to  have  been  $2,000  to  $2,500  per  year,  or 
an  aggregate  for  eighteen  years  of  $36,000  to  $47,000,  and,  if 
we  add  thereto  the  estimate  for  the  four  years  between  the 
date  of  the  deed  and  the  death  of  James  D.  Andrews,  the  aggre- 
gate will  be  increased  to  $44,000  to  $49,000.    How  much  of  this 
was  actually  realized  above  expense  and  taxes  we  do  not 
know,  for  no  account  has  been  exhibited ;  but  it  is  shown  that 
the  entire  tract  is  fair  average  Iowa  land,  all  under  cultiva- 
tion, and  that  for  a  period  of  seven  years  Mrs.  Armagast 
has  secured  therefrom  an  aggregate  net  income  of  $22,555.82. 
It  is  therefore  reasonably  cleiar  that,  conceding  to  James  D. 
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Andrews  full  and  deserved  credit  for  the  care  manifested  and 
the  expense  incurred  by  him  on  account  of  his  mother  and 
sisters,  he  had  received  in  return  financial  benefits  far  in 
excess  of  the  benefits  conferred  by  him. 

We  have  left  therefore  only  to  consider  whether  the 
evidence  offered  in  support  of  the  defense  sufficiently  sustains 
the  burden  of  proof  as  to  the  validity  of  the  deed.  This  in 
our  judgment  must  be  answered  in  the  negative.  We  may 
further  add  that  such  must  be  our  conclusion  even  if  we 
eliminate  from  the  record  all  the  testimony  offered  by  the 
plaintiff  concerning  the  alleged  declarations  of  l^lrs.  Andrews. 
It  does  sufficiently  appear  that  the  deed  was  prepared  and 
executed  at  the  request  or  by  the  procurement  of  James  D. 
Andrews,  that  it  was  wholly  without  valuable  consideration, 
that  it  conveyed  to  him  with  no  power  of  revocation  on  her 
part  the  mother's  entire  estate  without  any  provision  or  bind- 
ing legal  obligation  of  the  son  for  her  support  or  for  the 
support  of  her  daughters,  and  that  at  the  date  of  such  transfer 
the  son  receiving  such  valuable  gift  was  her  agent  and  the 
sole  manager  of  her  property  interests.  It  further  appears, 
as  we  have  already  shown,  that  at  this  time  she  was  eighty- 
three  years  of  age,  with  at  most  no  more  than  an  average 
mental  strength,  which  is  normal  in  persons  of  her  years, 
that  she  was  an  inmate  of  the  son's  family  and  depended 
upon  him  with  entire  faith  and  confidence  in  his  judgment 
and  fidelity.  The  defendants  made  no  affirmative  showing 
whatever  of  the  conversations  or  negotiations  between  mother 
and  son  or  of  the  promises  or  undertakings,  if  any,  on  his  part. 
They  do  offer  evidence  of  witnesses  to  the  execution  of  the 
deed  that  the  grantor  appeared  to  be  of  sound  mind  and  to 
have  an  intelligent  conception  of  what  she  was  doing,  but 
this  falls  far  short  of  negativing  the  presumption  or  inference 
of  undue  influence.  In  a  large  majority  of  the  cases  herein- 
before cited  the  mental  capacity  of  the  grantor  to  make  a 
valid  conveyance  is  conceded,  but  it  is  universally  held  that 
this  showing  does  not  of  itself  fill  the  requirements  of  the 
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rule.  It  is  at  this  point  that  there  is  a  marked  failure  of 
proof  which  requires  an  affirmance  of  the  decree  of  the  district 
court. 

The  importance  of  the  interests  involved  in  the  contro- 
YBTsy  and  of  the  rules  of  law  upon  which  the  decision  depends 
is  our  only  apology  for  the  unusual  length  to  which  we  have 
pursued  its  discussion. 

The  appeal  cannot  b^  sustained,  and  the  decree  below 
is  Affirmed. 

EvANS^  J.  (dissenting). — I  am  unable  to  concur  in  the 
majority  opinion.  After  a  careful  study  of  the  record  herein, 
I  cannot  avoid  the  conclusion  that  the  merits  of  the  case  are 
with  the  defendant.  The  majority  opinion  is  made  to  rest 
upon  the  theory  of  constructive  fraud,  in  that  fiduciary*  rela- 
tions existed  between  the  parties  to  the  deed  at  the  time  of 
its  execution,  and  that  the  burden  is  upon  the  defendant  to 
support  the  deed  with  extrinsic  evidence  and  to  rebut  thereby 
a  legal  presumption  of  fraud.  As  to  the  general  proposition 
of  law  thus  set  forth  in  the  majority  opinion,  I  make  no  con- 
troversy. As  applied  to  this  record,  however,  such  proposi- 
tion is  perhaps  overemphasized  in  the  majority  opinion,  and 
I  am  inclined  to  make  that  criticism  upon  it.  The  deed  under 
consideration  is  an  old  one.  Both  parties  to  it  were  dead 
many  years  before  this  action  was  brought.  Direct  evidence 
from  the  parties  themselves  is  therefore  impossible.  The  ex- 
trinsic evidence  upon  which  the  defendant  must  necessarily 
rely  is  largely  circumstantial  and  is  to  be  found  in  the  history 
of  the  family,  extending  over  a  period  of  forty  years.  This 
history  is  succintly  stated,  in  the  main,  in  the  majority  opinion. 
I  will  avoid  repetition  as  much  aa  possible,  but  I  cannot 
wholly  avoid  it  without  rendering  my  own  statement  unduly 
disconnected. 

In  1857  the  Andrews  family  consisted  of  the  parents 
and  the  son,  James  D.,  and  the  daughters,  Jessie  and  Marga- 
ret.    The  father  was  a  drunkard  and  of  no  assistance  to 
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his  family.  He  died  in  the  early  fidzties.  The  son  James  D. 
was  bom  in  1837.  Margaret  was  older  and  Jessie  was 
younger.  Margaret  was  married  in  1850  to  one  Gray,  but 
was  later  separated  from  her  husband.  She  had  one  child 
bom  in  1856,  named  Belle,  and  she  is  the  plaintiff  herein. 
She  also  was  a  member  of  the  Andrews  family.  Her  mother 
is  known  in  this  record  as  Margaret  Qray,  her  aunt  as  Jessie 
Andrews,  and  her  grandmother  as  Margaret  Andrews 
Prior  to  1857,  Margaret  Andrews  and  her  son  James  D.  had 
engaged  in  an  enterprise  of  storekeeping  at  Solon,  which 
lasted  for  a  couple  of  years  or  more.  The  store  was  traded 
for  the  land  in  controversy,  and  other  land.  The  land  was 
cheap  and  unproductive;  the  family  was  poor.  In  1857, 
James  D.  left  home  and  obtained  employment.  The  finan- 
cial relations  between  him  and  his  mother  and  his  sisters 
began  at  this  point.  The  only  living  witness  who  has  per 
sonal  knowledge  of  these  matters  is  the  sister  Jessie.  She 
was  a  witness  on  behalf  of  the  plaintiff.  She  is  interested 
adversely  to  the  defendant  in  precisely  the  same  manner 
that  the  plaintiff  is.  The  greater  part  of  her  testimony  is 
incompetent  under  the  provisions  of  section  4604,  but  I 
shall  spend  no  time  upon  that  question  in  this  dissent.  Not- 
withstanding her  adverse  interest,  her  testimony  discloses 
a  state  of  farcts  which  tends  strongly  to  support  the  trans- 
action now  under  attack. 

Beginning  in  1857,  James  D.  sent  of  his  wages  to  his 
mother  and  sister  from  $150  to  $200  every  year  until  he  was 
married  in  1871.  It  is  said  by  Jessie  that  his  contributions 
ceased  during  his  married  life.  But  his,  married  life  was 
very  brief;  his  wife  dying  in  1874,  leaving  him  with  two 
children,  a  son  and  a  daughter.  At  this  time,  James  D. 
was  in  the  government  service  in  New  York  City.  He  con- 
tinued his  benefactions  and  visited  his  mother  and  sisters 
often.  In  1879  the  farm  began  to  pay  a  revenue,  and  he 
looked  after  it  through  a  resident  agent.  It  is  assumed  in 
the  majority  opinion  that  James  D.  got  the  benefit  of  the 
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use  of  this  farm  for  himself.  This  assumption  is  based  wholly 
upon  an  estimate  of  the  witness  Jessie  that  he  sent  his  mother 
about  $50  a  month.  The  record  shows  quite  satisfactorily 
that  the  mother  and  sisters  had  complete  knowledge  concern- 
ing all  revenues  from  the  farm,  and  that  whatever  was  done 
was  recognized  by  all  of  them  as  just  and  proper.  This  ap- 
pears from  some  letters  in  the  record  written  by  Jessie  her- 
self in  the  eighties.  In  the  early  sixties,  James  took  out  a 
life  insurance  policy  for  $10,000  in  favor  of  his  mother  and 
kept  it  in  force  throughout  his  life. 

In  1889  he  invited  his  mother  and  sisters  to  come  to 
New  York  and  make  their  home  with  him.  Such  arrange- 
ment was  entered  into.  The  family  at  Iowa  City  at  that  time 
consisted  of  the  mother  and  two  daughters  and  Mabel  Stuart, 
a  daughter  of  the  plaintiff  herein  by  her  first  marriage. 
James  D.  rented  a  residence  near  Sheepshead  Bay,  which 
was  occupied  by  the  family  until  it  was  broken  up  by  death. 
It  is  urged  in  appellee's  argument  and  somewhat  assumed 
in  the  majority  opinion  that  this  invitation  was  extended  by 
James  D.  for  his  own  advantage  and  in  order  to  obtain  the 
help  of  his  mother  and  sisters  in  taking  care  of  his  own  chil- 
dren. The  record  warrants  no  such  assumption.  His  chil- 
dren were  already  quite  grown  up  and  were  away  at  school. 
The  oldest,  the  daughter  (now  Armagast,  the  defendant  here- 
in), had  attained  her  majority.  The  son  became  engaged  in 
business  and  never  made  his  home  there  after  such  date. 
Prior  to  1889  James  D.  had  already  become  a  mere  boarder. 
It  is  too  plain  for  argument  that  the  home  thus  provided 
operated  greatly  to  the  advantage  of  the  mother  and  sisters 
and  the  niece  Mabel.  The  services  rendered  by  the  mother  and 
daughters  which  is  much  paraded  in  argument  was  a  service 
principally  to  themselves.  Jessie  testified  on  this  subject 
as  follows: 

The  circumstances  under  which  the  family  moved  to 
Brooklyn  were  these:    My  brother  had  his  two  children  in 
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school.  He  was  boarding.  He  asked  me  to  come  on  and  stay 
with  his  daughter  Mary.  She  wished,  to  attend  some  concerts 
down  at  Brighton  Beach.  I  spent  the  summer  of  1888  with 
him.  The  next  summer  she  came  out  and  stayed  with  us. 
Her  father  came  after  her.  He  asked  Mother  if  she  would 
not  come  to  New  York  and  keep  house  for  him.  He  was  tired 
living  in  a  boarding  house.  He  was  going  to  build  a  house. 
The  family  moved  to  Brooklyn  on  his  solicitation.  He  was 
boarding,  and  he  wanted  a  home  for  his  children.  He  thought 
it  would  be  nice  for  us  all  to  be  together.  He  only  hesitated 
on  account  of  Mother's  age,  for  fear  she  might  not  like  the 
change ;  but  she  was  willing  to  go.  We  were  to  live  with  him 
as  one  family.  He  expected  to  build  a  house  for  us.  One 
inducement  was  that  my  sister  was  very  fond  of  flowers,  and 
he  was  planning  a  greenhouse  for  her.  We  removed  to  Brook- 
lyn in  November,  1889.  He  advanced  the  money  to  go  there. 
Mabel  Stuart  went  with  us.  She  was  Mrs.  Gray's  grand- 
daughter, and  the  daughter  of  Mrs.  Curtis,  the  plaintiff.  She 
was  a  member  of  our  family  at  the  time  we  removed  to  Brook- 
lyn. Her  mother  was  living  in  Omaha  part  of  the  time  and 
part  of  the  time  in  St.  Paul.  Mrs.  Curtis  was  unfortunate  in 
her  first  marriage  and  left  her  husband.  She  had  to  go  to 
work.  She  was  a  stenographer  and  held  a  very  good  position, 
but  left  Mabel  with  us.  I  wrote  to  my  brother  before  going  to 
New  York  and  asked  him  how  it  would  be  about  Mabel  coming. 
Mrs.  Gray  thought  perhaps  there  would  be  objection  to  it. 
He  wrote  back  that  she  was  perfectly  welcome  to  come  with 
the  rest  of  us.  I  do  not  think  Mother  would  have  gone  to 
New  York  without  Mabel.  Mabel  was  then  eight  years  old 
and  had  lived  in  the  family  four  years.  My  sister  and  I  did 
most  of  the  work  of  the  family.  My  brother's  two  children 
were  in  school.  Mabel  was  in  school  and  Mother  was  not  able 
to  do  very  much  work.  We  never  had  any  servant  except  a 
woman  in  to  wash  two  or  three  times  during  that  time.  His 
daughter  did  some  sewing  for  herself  after  she  was  out  of 
school.  Aside  from  my  board,  I  do  not  think  I  ever  got  more 
than  $50  in  money ;  that  is,  $50  a  year.  It  did  not  cover  the 
expense  of  my  clothes.  Some  of  those  were  given  to  me.  The 
cost  to  my  brother  for  our  clothes  I  could  hardly  say.  We 
did  not  have  such  a  lot  of  clothes.  We  made  them  ourselves. 
I  think,  to  take  it  on  an  average,  it  would  not  be  more  than 
$100  a  year  for  me.    Mrs.  Gray  got  a  little  more  than  I  did. 
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I  do  not  know  whether  she  got  more  than  $100  a  year  or  not. 
Mother  required  very  little.  He  looked  after  us  all  as  my 
father  would  look  after  his  children.  He  always  seemed  like 
a  father  to  me.    He  always  seemed  to  regard  us  with  love. 

James  D.  was  not  a  man  of  wealth.  At  the  time  of 
his  death  he  had  been  in  the  government  service  for  a 
great  many  years,  beginning  with  a  salary  of  $1,500, 
which  had  been  increased  to  $2,400  in  the  last  ten  years 
of  his  life.  This  was  the  highest  salary  he  had  ever 
received.  It  is  the  testimony  of  Jessie  that  he  bore  every 
expense  of  every  kind  for  the  family.  It  goes  without 
saying  that  he  could  not  bear  such  expense  out  of  a  sal- 
ary of  $2,400,  and  it  may  be  fairly  assumed  that  the  pro- 
ceeds of  the  farm  were  devoted  to  that  end.  The  farm  was 
in  the  mother's  name.  I  shall  assume  for  the  purpose  of  this 
dissent  that  it  belonged  to  her  both  legally  and  equitably, 
although  it  was  once  in  the  name  of  James  D.  and  was  con- 
veyed to  his  mother  while  he  was  yet  a  minor.  But  I  can 
entertain  no  reasonable  doubt  upon  this  record  but  what  it 
was  the  understanding  of  the  family  that  James  D.  was  to 
have  this  land.  But  for  his  contributions  for  more  than 
twenty  years  this  land  could  not  have  been  kept  in  the  fam- 
ily. On  October  8,  1896,  the  mother  conveyed  this  land  to 
her  son  James  D.  According  to  Jessie's  testimony,  the 
mother  talked  with  her  about  it  and  showed  her  the  deed 
before  she  signed  it.  She  signed  the  deed  in  the  absence  of 
James  D.  and  in  the  presence  of  Jessie  alone.  She  not  only 
signed  it,  but  she  wrote  her  name  in  its  appropriate  blank 
space  in  the  body  of  the  deed.  It  was  two  or  three  days  alter 
she  signed  it  before  she  went  to  the  city  to  acknowledge  it. 
It  was  acknowledged  and  witnessed  in  a  formal  manner.  The 
witnesses  to  the  deed  have  both  testified  as  witnesses  herein. 
Jessie  was  present  with  her  mother.  There  was  nothing  in 
the  conduct  of  the  parties  to  attract  the  particular  attention 
of  the  witnesses.  It  is  shown  practically  without  dispute 
that  the  mother,  although  eighty-three  years  of  age,  was 
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remarkably  bright  and  intelligent  and  well  preserved.  She 
lived  for  seven  years  thereafter.  She  was  not  lacking  in 
practical  business  experience.  She  had  not  only  engaged  in 
a  store  business  in  an  early  day,  but  she  was  also  the  post- 
mistress of  Solon.  When  she  came  to  New  York  in  1889, 
she  brought  with  her  a  little  over  $4,000  which  she  had  saved 
out  of  her  son's  remittances.  During  her  entire  stay  with 
her  son  she  kept  that  as  a  fund  for  herself,  spending  none  of 
it.  Her  habits  of  consultation  on  business  matters  are 
described  by  Jessie  as  follows:  ''Q.  To  whom  did  she  go 
for  advice  and  consultation  in  regard  to  any  matters  in 
which  she  was  interested  during  the  time  she  was  in  New 
York.  A.  M>  brother,  and  she  talked  things  over  tvith  me 
always,  Q.  What  were  the  relations  between  her  and  your 
brother?    A.    The  very  best,  always." 

There  was  no  secrecy  about  the  execution  of  the  deed. 
It  was  known  to  each  member  of  the  family.  Considering  the 
age  of  the  mother,  the  sisters,  Jessie  and  Margaret,  might 
well  have  deemed  their  interests  affected  by  such  a  trans- 
action. The  fact  that  these  never  questioned  it  in  any  way, 
but  acquiesced  in  it,  as  a  matter  of  course,  is  a  strong  cir- 
cumstance indicating  that  the  conveyance  was  in  full  accord 
with  the  family  understanding.  That  this  continued  to  be 
the  state  of  mind  of  Jessie  for  many  years  after  her  mother's 
death  is  indicated  by  a  letter  written  by  her  in  August,  1907, 
from  which  I  quote  as  follows:  **When  mother  deeded  the 
land  to  by  brother,  she  was  not  obliged  to  do  so  by  law,  but 
from  a  sense  of  justice  for  what  he  had  done  for  her.  He 
promised  many  things.  My  sister  and  I  were  to  have  a  home 
and  enough  to  keep  us.  We  had  nothing  in  writing,  and  I 
do  not'  think  he  dreamed  but  what  we  would  be  all  right. 
As  far  as  I  am  concerned  I  want  nothing,  but  my  sister  left 
a  daughter  who  has  to  be  kept. ' '  Going  back  for  the  moment 
to  their  early  experience,  the  record  contains  a  letter  written 
in  1865  by  Margaret  Gray,  the  mother  of  the  plaintiff,  under 
whom  plaintiff   claims.     I   quote   the   following  reference 
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therein  to  her  brother  James:  ^'My  brother  did  not  get  home 
until  after  the  funeral.  There  are  very  few  young  men 
like  himu  He  has  supported  the  family  for  several  years. 
He  is  surely  one  of  earth's  noblemen.  My  husband  died  four 
years  ago  the  first  of  last  January.  I  have  a  little  girl  ei|^t 
years  old.  She  has  always  been  very  sickly,  but  is  getting 
better  now.  My  sister  Jessie  is  quite  a  large  girl  and  is  on 
the  fair  way  to  be  a  good  scholar.  My  brother  is  going  to 
give  her  a  good  education."  The  plaintiff  herself  testifies  on 
that  subject  as  follows:- ''Up  to  the  time  of  my  marriage  as 
far  back  as  my  recollection  goes,  I  always  lived  in  the  family 
of  my  grandmother.  It  was  a  matter  of  common  knowledge 
that  James  D.  Andrews  was  assisting  in  the  support  of  the 
family.  That  is  so  as  far  back  as  I  can  recollect"  .Since 
the  writing  of  that  letter,  the  granddaughter  Mabel,  the 
daughter  of  the  present  plaintiff,  came  into  the  family.  The 
history  of  Mabel  is  recited  by  Jessie  in  her  testimony  as  fol- 
lows: ''She  had  a  daughter,  Mabel,  who  was  bom  in  1881. 
Mabel  came  into  our  home  when  Mrs.  Curtis  left  her  hus- 
band. She  was  then  about  three  or  four  years  old,  and  she 
continued  to  make  her  home  with  us.  She  went  to  New  York 
with  us,  was  educated,  and  her  support  and  education  was 
contributed  to  by  James  D.,  the  same  as  he  contributed  to 
the  support  of  myself,  my  mother,  and  Mrs.  Gray.  Mabel 
had  no  property  of  her  own.  After  she  went  to  New  York, 
her  mother  sent  her  some  boxes  of  clothing.  Aside  from  this, 
she  was  raised,  educated,  and  clothed  by  James  D."  Her 
mother,  the  plaintiff  herein,  gives  it  as  follows:  "My  mother 
had  an  income  until  she  went  to  New  York.  She  derived  it 
from  dressmaking.  I  visited  the  family  in  New  York.  They 
were  supported  by  my  Uncle  Jim.  My  daughter  went  to 
the  public  schools  and  then  to  a  boarding  school  at  Ft. 
Edwards,  called  the  Ft.  Edwards  Seminary.  I  did  not  send 
her.  I  could  not  afford  it.  Well,  I  had  something  to  do  with 
the  education  of  my  daughter.  I  paid  for  some  of  her  paint- 
ing lessons.    I  alwa3rs  sent  Mabel  money  when  I  could,  but 
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the  fact  is  I  ^eas  not  able  to  pay  for  her  education.  It 
devolved  largely  on  Jtotes  D.  Andrews.  Don't  know  whether 
my  daughter  graduated  from  the  public  schools.  The 
expense  of  sending  my  daughter  one  year  to  the  institute 
was  not  paid  by  Uncle  Jim.  It  was  defrayed  by  the  family. 
Uncle  Jim  was  dead  then.  The  last  time  I  saw  Uncle  Jim 
was  in  the  year  of  1889,  ten  years  before  his  death.  I  did 
not  see  my  grandmother  during  that  ten  years." 

The  conduct  of  the  parties  subsequent  to  the  making  of 
the  deed  is  very  significant,  not  only  in  its  acquiescence,  but 
in  disclosing  their  understanding  of  the  transaction.  The 
deed  purported  in  terms  to  have  been  made  **for  several 
valuable  considerations."  Jessie  discloses  her  mother's 
understanding  subsequent  to  the  execution  of  the  deed  as 
follows:  *'Q.  Did  you  have  any  talk  with  your  mother  about 
the  deed  from  the  time  it  was  acknowledged  in  New  York  until 
her  death?  A.  Yes,  sir.  Q.  What  was  it?  Well,  dur- 
ing my  brother's  life  she  always  spoke  with  reference  that  he 
would  do  what  was  right.  I  know  the  time  when  my  brother 
deeded  the  land  in  question  to  Mary,  now  Mary  Armagast.  I 
knew  of  the  conveyance.  Q.  After  your  brother's  death, 
did  you  have  any  talk  with  your  mother  about  the  land  1  A. 
Yes,  sir ;  she  talked  about  it.  Q.  What  did  she  say  ?  A.  She 
thought  things  were  always  going  the  same  as  they  had  when 
my  brother  was  alive,  the  house  would  be  kept,  and  every- 
thing would  go  on  the  same.  She  thought  that  was  under- 
stood. ' ' 

About  two  years  after  the  execution  of  the  deed,  James 
D.  executed  a  conveyance  to  the  land  to  his  two  children.  This 
was  known  to  the  mother  and  the  sister  and  was  acquiesced 
in.  This  conveyance  was  not  in  fact  delivered.  But  in  the 
early  part  of  the  year  1900  and  about  three  months  before  his 
death,  while  he  was  helpless  in  his  sickness,  he  executed  a 
conveyance  to  his  daughter  Mary,  the  defendant  herein,  and 
this  was  known  to  the  mother  and  to  the  sisters  and  acquiesced 
in.    In  1899  James  D.  executed  a  bill  of  sale  of  all  the  farm 
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products  on  the  place  to  his  daughter  Mary.  He  was  at  that 
time  physically  helpless  and  unable  to  sign  his  own  name 
except  by  a  mark.  That  instrument  is  in  evidence.  It  is  con- 
ceded to  be  in  the  handwriting  of  Jessie  Andrews.  She  pre- 
pared it  and  guided  the  hand  of  her  brother  in  the  making  of 
his  mark  thereto.  There  was  full  acquiescence  thereto.  This 
also  was  known  to  the  mother.  James  D.  died  in  May  1900. 
The  life  insurance  already  referred  to  was  stiU  in  force  pay- 
able to  his  mother  and  was  collected  by  her.  It  is  surely  a 
fair  inference  that  this  was  at  least  one  of  the  considerations 
referred  to  in  the  deed  of  conveyance.  That  this  insurance 
figrured  in  the  mutual  considerations  of  the  family  is  dis- 
closed somewhat  unwittingly  in  the  testimony  of  Jessie.  After 
collecting  this  insurance,  the  mother  turned  it  over  to  Jessie. 
This  is  explained  by  Jessie  in  her  testimony  as  follows:  ''It 
was  a  part  of  my  brother's  wish  that  the  insurance  should  be 
turned  over  to  me."  Jessie  also  received  from  her  mother  the 
fund  of  $4,000.  The  dealing  of  the  family  with  the  daughter 
Mary  after  the  death  of  James  D.  is  entitled  to  consideration. 
It  appears  that  in  1898,  about  the  beginning  of  the  sickness 
of  James  D.,  and  just  before  he  went  away  upon  a  trip  for 
his  health,  a  settlement  was  had  between  him  and  his  mother 
whereby  he  executed  to  her  his  note  for  $1,200.  The  mother 
held  this  note  unpaid  at  the  time  of  the  death  of  James  D. 
The  daughter  Mary  paid  this  note.  She  also  paid  the  rent  on 
the  home  for  several  years  and  until  after  the  family  was 
broken  up  by  the  death  of  the  mother  and  Margaret  Gray. 
These  performances  on  her  part  were  in  pursuance  of  th^ 
mutual  understanding  of  the  family  and  were  in  accord  with 
the  understanding  of  the  mother  as  testified  to  by  Jessie.  She 
was  under  no  obligation  to  do  these  things,  except  as  she  had 
stepped  into  the  shoes  of  her  father  in  the  ownership  of  the 
land  and  was  for  that  reason  performing  his  obligations. 
These  undertakings,  therefore,  ought  to  be  considered  as  a 
part  of  the  consideration  contemplated  by  the  parties  in  the 
recitals  of  the  deed.    After  the  death  of  James  D.  the  wit- 
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nesB  Christy,  of  Iowa,  visited  the  family  with  a  view  of  becom- 
ing agent  for  the  land.  He  did  afterward  become  such  agent 
It  appears  from  his  testimony  that  Mrs.  Andrews  spoke  of 
the  land  as  '^Mary's  land." 

There  is  another  circumstance  in  this  record  that  tends 
to  explain  why  no  provision  was  made  by  Mrs.  Andrews  for 
Mrs.  Margaret  Gray  in  the  distribution  of  her  estate.  There 
was  an  older  son,  Peter,  who  went  to  CaUfomia  in  an  eaily 
day  and  spent  his  life  there.  He  never  married.  At  the  time 
the  deed  in  question  was  made,  the  plaintiff  herein  was  in 
California  with  her  Uncle  Peter.  He  died  intestate  shortly 
thereafter  leaving  a  substantial  estate.  The  plaintiff  received 
it  alL  Margaret  Gray  had  been  the  most  dependent  of  the 
family  and  had  received  the  most  assistance.  In  a  sense,  she 
brought  into  the  family  the  burden  of  three  generations.  Her 
brother  had  supported  not  only  her,  but  her  daughter  and 
her  granddaughter.  She  was  the  least  capable  one  of  the 
family.  According  to  Jessie's 'testimony,  she  received  all  her 
mother's  money  with  the  understanding  that  she  would  take 
care  of  Margaret.  This  was  what  James  had  done  for  forty 
years  before  the  conveyance  was  made  to  him,  and  it  is  a  fair 
inference  from  this  record  that  he  was  undertaking  to  do  so 
to  the  end.  It  is  undisputed  in  this  record  that  Mary  bore 
every  expense  needed  by  Margiaret  from  the  time  of  her 
father's  death  to  the  time  of  Margaret's  death. 

Mrs.  Andrews  died  in  1903.  Margaret  Gray  died  in 
1906.  Before  the  death  of  Mrs.  Gray  every  statute  of  limita- 
tions under  the  laws  of  New  York  had  run  against  an  action 
to  assail  the  conveyance.  During  all  that  time  it  had  never 
been  questioned  and  never  was  questioned  until  the  plaintiff 
brought  this  action  in  1909.  The  conduct  of  all  parties  inter- 
ested directly  or  indirectly  was  at  all  times  consistent  with  the 
good  faith  of  the  conveyance  and  was  at  all  times  inconsistent 
with  kny  other  theory.  It  seems  to  me  that  this  kind  of  evi- 
dence ought  to  be  more  satisfactory  as  extrinsic  proof  than  any 
mere  words.    The  fault  that  I  find  with  the  majority  opinion 
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at  this  point  is  that  it  has  looked  for  words  and  has  ignored 
the  long  years  of  mutual  and  consistent  conduct  of  the  parties. 
If  such  a  transaction  as  this  is  to  be  called  in  question  long 
years  after  the  death  of  the  parties  thereto,  I  know  of  no  more 
satisfactory  form  of  evidence  than  the  long-continued  con- 
duct of  the  interested  parties.  I  feel  constrained  to  say,  there- 
fore, that  the  deed  in  question  represented  the  intelligent  act 
and  wish  of  the  grantor;  that  it  was  fully  understood  both 
by  the  parties  thereto  and  by  the  other  members  of  the  fam- 
ily ;  and  that  there  never  was  a  moment  of  misunderstanding 
on  the  subject. 

The  original  cost  of  this  land  was  about  $1,000.  The 
conceded  contributions  of  the  young  man  to  his  mother  from 
1857  to  1871  alone  would  have  paid  for  it  more  than  twice 
over.  Without  these  contributions,  the  mother  must  have  sold 
it  and  absorbed  the  proceeds  in  living  expenses.  Instead  of 
investing  his  money  in  property  for  himself,  he  gave  it  gen- 
erously to  his  mother. 

The  law  could  give  him  no  cause  of  action  for  his  gener- 
osity, but  the  mother  could.  She  recognized  her  moral  obliga- 
tion and  distributed  her  property  accordingly.  Prom  the 
parental  point  of  view  it  was  just. 

According  to  Jessie's  understanding,  as  heretofore  quoted 
from  her  letter  of  1907,  the  conveyance  was  made  **from  a 
sense  of  justice  for  what  he  had  done"  and  upon  promises  of 
continued  provision  for  support  of  the  family.  These  prom- 
ises of  support  were  faithfully  performed  by  James  while  he 
lived,  and,  after  his  death,  by  his  daughter  as  his  successor  in 
title. 

By  the  same  arrangement  the  life  insurance  went  first  to 
the  mother,  and  then  to  Jessie.  If  James  D.  had  known  that 
his  daughter  took  nothing  by  his  conveyance  of  the  land  to 
her,  surely  he  would  have  made  other  provision  for  her.  The 
only  other  provision  he  could  have  made  for  her  was  to  make 
her  payee  of  his  life  insurance.  The  mother  and  sisters  not 
only  availed  themselves  of  the  immediate  fruits  of  the  con- 
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veyance  during  the  life  of  James  D.  and  of  his  life  insurance 
at  his  death,  but  they  accepted  thereafter  years  of  perform- 
ance by  his  daughter  Mary.  And  now  after  the  full  per- 
formance, and  after  the  death  of  the  parties  to  the  transaction, 
and  after  the  expiration  of  thirteen  years,  it  has  remained 
for  a  descendant  to  come  into  the  Iowa  courts  to  ask  relief 
against  the  conveyance.  It  seems  clear  to  me  that  she  is 
entitled  to  none. 

II.  I  am  not  fully  satisfied  with  the  majority  opinion 
of  the  question  of  the  statute  of  limitations,  nor  am  I  ready 
to  say  that  it  is  erroneous.  If  it  is  not  erroneous,  it  is  because 
of  legislative  oversight.  The  parties  were  all  residents  of 
New  York.  Every  statute  of  limitations  in  their  own  state 
had  run  against  them.  If  they  were  not  barred  in  this  state, 
it  is  because  there  is  no  statute  of  limitations  applicable  to 
theuL  An  action  could  be  brought  twenty  years  hence  as 
well  as  now.  It  is  a  deplorable  state  of  the  law,  to  say  the 
least. 

III.  I  am  fully  convinced  that  the  action  ought  to  be 
deemed  barred  by  laches.  If  an  action  had  been  brought  in 
New  York  to  declare  the  conveyance  fraudulent,  it  is  clear 
that  a  plea  of  laches  would  lie  as  being  kindred  to  the  plea  of 
statute  of  limitations.  To  allow  the  statute  of  limitations  to 
run  before  bringing  an  action  is  prima  facie  laches.  If  failure 
to  bring  this  action  before  1909  would  be  deemed  laches  by 
the  courts  of  the  state  of  the  parties  to  the  transactions,  it 
ought  to  be  deemed  such  here.  The  long  delay  has  resulted  in 
manifest  disadvantage  to  the  defendant.  Especially  is  this 
so,  if  she  is  required  to  support  her  title  by  positive  and 
detailed  and  direct  extrinsic  proof.  I  do  not  care  to  discuss 
this  point  further  than  to  cite  two  of  our  previous  cases  and 
adopt  here  what  we  said  there.  Mathews  v,  Culbertson,  83 
Iowa,  434 ;  McBride  v.  Caldu^ll,  142  Iowa,  228. 

I  would  award  decree  to  the  defendant  on  the  merits. 
Shbrwin,  J. — I  join  the  above  dissent  of  Judge  Evans. 
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John  MoDermott,  Appellee,  v.  Hawkeye  Commercial  Men's 

Association,  Appellant 

Acdde&t  insurance:    intoxicatiok:    bubdsn  of  pboof.    In  an  action 

1  on  an  accident  insurance  policy  in  which  it  was  provided  that  the 
the  aoBOciation  should  not  be  liable  for  injuries  received  by  the 
insured  when  in  an  intoxicated  condition,  the  burden  was  on  the 
association  to  show  such  intoxication. 

8ame:     evidence.    A  non -expert  may  testify  to  the  intoxicated  condi- 

2  tion  of  a  person.  Under  the  evidence  the  question  of  whether 
plaintiff  was  intoxicated  at  the  time  of  the  injury  was  for  the 
jury. 

Byidaoce:     motion  to  strike.     Where  a  substantial  part  of  the  evi- 

3  dence  of  a  witness  was  proper  a  motion  to  strike  his  entire  testi* 
mony,  should  be  overruled. 

Appeal  from  Dubuque  District  Court, — ^Hon.  Robert 

BoNSON,  Judge. 

Tuesday,  January  14,  1913. 

This  is  an  action  at  law  for  weekly  indemnity  for  an 
alleged  accident  by  a  member  against  the  defendant  as  an 
accident  insurance  association.  There  was  a  trial  to  a  jury 
and  verdict,  and  judgment  for  the  plaintiff.  Defendant 
appeals. — Affirmed. 

Bradford  &  Johnson,,  for  appellant. 

Nelson  &  Duffy,  for  appellee. 

Evans,  J. — The  accident  in  question  occurred  on  March  30, 
1910,  at  Dubuque.  That  the  plaintiff  was  seriously  injured  and 
was  disabled  for  many  weeks  is  not  put  in  dispute  under  the 
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testimony.  The  defendant's  claim  of  nonliability  is  based 
wholly  upon  an  affirmative  defense.  The  certificate  of  mem- 
bership upon  which  liability  is  predicated  in  this  case  con- 
tained the  provisions  that  the  defendant  ''shall  not  be  liable 
to  any  member  for  any  indemnity  or  benefit  for  an  accident 
while  the  said  member  is  in  any  degree  under  the  influence  of 
intoxicating  liquors."  It  was  averred  by  the  defendant  that 
at  the  time  of  the  alleged  accident  the  plaintiff  was  under  the 
influence  of  intoxicating  liquors.  The  controversy  of  the  trial 
turned  upon  this  question.  It  appeared  from  the  plaintiff's 
evidence  that  he  was  a  member  of  the  Elks'  Lodge,  and  was 
at  the  Elks'  rooms  until  about  11  o'clock  of  the  night  in  ques- 
tion; that  he  had  taken  ''three  or  four  ordinary  drinks  out 
of  an  ordinary  glass;"  that  these  drinks  covered  a  period  of 
a  couple  of  hours,  the  last  being  about  fifteen  minutes  before 
his  departure.  Upon  his  departure,  while  going  downstairs 
upon  the  middle  landing,  and  while  feeling  his  way  for  the 
edge  of  the  landing,  there  being  no  light  at  that  place,  he 
caught  his  foot  in  such  a  way  as  to  stumble  and  fall  to  the 
foot  of  the  stairs.  All  the  eyewitnesses  testified  that  he  was 
not  under  the  influence  of  liquor  to  any  degree.  On  behalf  of 
defendant,  certain  medical  witnesses  testified  hypothetically 
that  the  plaintiff  must  have  been  to  some  degree  under  the 
influence  of  the  intoxicating  liquors  which  he  had  drunk  in 
the  preceding  two  hours.  And  this  was  the  state  of  the  evi- 
dence upon  which  the  trial  court  submitted  the  case  to  the 
jury,  after  overruling  defendant's  motion  for  a  directed  ver- 
dict 

L  The  trial  court  instructed  the  jury  that  the  plaintiff 
could  not  recover  if  he  was  under  the  influence  of  intoxi- 
cating liquors  to  any  degree  at  the  time  of  the  accident.    The 

principal  question  therefore  presented  to  us 
surIncb^:  S'  is  whether  the  defendant  was  entitled  to  a 
burden  of*        directed  verdict  under  the  testimony.     The 

proof. 

h3rpothetical  evidence  on  behalf  of  the  defend- 
ant in  the  light  of  plaintiff's  own  testimony  has  the  support 
Vol.  158  Ia.— 35 
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of  much  probability.  But  the  burden  on  thia  isaue  was  on 
the  defendant.  Nor  can  the  positive  testimony  of  the  eye- 
witnesses be  ignored.  We  think  the  trial  court  properly  held 
that  the  question  should  go  to  the  jury. 

II.  Appellant  assigns  error  upon  the  admisaon  of  the 
testimony  of  one  Lang  on  the  general  ground  that  he  was 
not  competent  to  testify  as  an  expert.  We  find  no  fair  basis 
2.  Same:  eyi-        ^^  ^^^  record  for  the  argument.    Lang  was 

^^^'  present  at  the  Elks'  rooms,  and  saw  the  plain- 

tiff just  before  the  accident,  and  testified  from  personal 
observation  that  he  was  not  under  the  infiuence  of  liquor  to 
any  degree.  The  testimony  was  objected  to  as  incompetent, 
and  the  objection  was  overruled.  The  admissibility  of  this 
kind  of  evidence  is  clearly  settled  by  our  previous  decisiona 
State  V.  Gather,  121  Iowa,  108 ;  Kuhlman  v.  Weiben,  129  Iowa, 
188. 

This  testimony  of  the  witnesstwas  followed  by  his  further 
examination  tending  to  show  the  range  of  his  experience  and 
opportunities  for  knowledge  upon  such  a  question.    Argument 

is  directed  by  appellant  against  this  line  of 
'  motion^to         evidence.     But  no  objection  was  made  to  it 

jptrikp 

in  the  court  below  further  than  a  motion  at 
the  close  of  the  examination  of  the  witness  to  strike  out  all  his 
testimony.  Inasmuch  as  a  substantial  part  of  his  testimony 
was  proper,  the  motion  was  properly  overruled. 

III.  The  defendant  examined  Dr.  AUerson  as  a  wit- 
ness. It  is  now  urged  that  the  trial  court  erroneously  sus- 
tained objections  to  certain  question  propounded  to  this  wit- 
ness. Prom  a  careful  reading  of  the  abstract,  we  find  in  the 
record  only  one  ruling  adverse  to  the  appellant  in  the  exam- 
ination of  this  witness.  To  one  question  propounded  to  the 
witness  plaintiff  interposed  the  objection  that  it  was  leading, 
and  such  objection  was  sustained.  The  question  was  leading 
and  the  objection  was  properly  sustained.  The  argument  is 
not  directed  against  any  specified  ruling. 

We  think  the  record  is  free  from  error,  and  the  judg- 
ment must  be  Affirmed. 
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Beeetha  L.  Eellet  v.  Royal  Neighbors  of  America^ 

Appellant. 

Imraranoe:     mutual   benefit   societies:     OFncESS:     appointment: 

1  TENUBS.  Where  the  by-laws  of  a  mutual  benefit  society  provided 
for  the  appointment  of  supreme  instructors  by  the  supreme  o£Scer 
of  the  society,  the  appointments  to  be  approved  by  a  board  of  su- 
preme managers,  and  that  all  officers  and  committees  should  be 
elected  for  the  term  of  three  years,  the  appointment  and  approval 
of  supreme  instructors  in  conformity  therewith  constituted  such  per- 
sons officers,  who  were  entitled  to  hold  their  offices  for  the  term  of 
three  years. 

Same:    contract     of     employment:    breach:    action     therefor. 

2  Where  an  insurance  society  refused  to  perform  its  contract  of 
emplo3rment  with  ah  officer  and  agent,  to  pay  a  stated  salary  per 
month  and  expenses  in  advance,  the  agent  was  entitled  to  treat  the 
refusal  as  a  breach  of  the  contract  and  to  sue  therefor  at  once. 

Same:    dischabos  of  agent:    evidence.     Where  the  plaintiff  as  the 

3  agent  of  the  defendant  society  accepted  compensation  for  her  serv- 
icee  for  a  time,  as  requested  by  the  supreme  officer,  after  the  board 
of  managers  had  recommended  her  discharge,  but  prior  to  the  expi- 
ration of  her  term  of  office,  the  bill  and  voucher  for  such  service 
was  admissible,  in  an  action  for  salary  for  the  balance  of  the  term; 
as  bearing  on  the  defense  of  acquiescence  in  the  disapproval  of 
the  board  to  her  continuing  the  service  for  the  term. 

Same:    compensation:    evidence.     Where  an   agent   of  the   society 

4  was  discharged  from  one  position  and  given  another,  a  witness 
who  had  held  the  second  position  was  competent  to  state  the  amount 
that  might  be  earned  in  such  employment  by  the  exercise  of  rea- 
sonable diligence* 

Same:    becoveby  of  compensation:    tender  of  sirvices:     evidencb. 

5  Where  the  evidence  was  such  as  to  indicate  that  a  tender  of  plain- 
tiff 's  services  for  the  balance  of  the  term  would  have  been  unavail- 
ing, the  questions  of  whether  it  was  necessary  for  plaintiff  to  have 
tendered  performance  in  order  to  recover,  or  whether  she  acquiesced 
in  her  claimed  discharge,  were  for  the  jury. 


i 
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flame:    Where  the  by-laws  of  an  insarance  society  provided  that  the 

6  supreme  officer  and  board  of  managers  should  determine  the  sal- 
ary one  employed  as  instructor  should  receive,  evidence  that  at  a 
meeting  of  the  board  at  which  the  supreme  officer  was  present  and 
participated  in  a  resolution  was  adopted  that  no  person  employed 
as  instructor  should  receive  any  salary  except  such  as  local  lodges 
might  pay,  was  admissible  in  an  action  for  breach  of  the  contract  of 
emplojrment,  based  on  refusal  of  the  society  to  pay  the  salary. 

flame:     meascjbs  of  damages.     In  an  action  by  a  servant  to  recover 

7  compensation  for  the  balance  of  the  term  of  employment,  after  an 
alleged  improper  discharge,  the  measure  of  damages  is  the  differ- 
ence between  the  amount  she  would  have  earned  under  the  contract 
and  the  amount  actually  earned,  or  which  might  have  been  earned, 
in  similar  employment  during  that  time. 

Appeal  from  Polk  District  Court, — Hon.  Hugh  BbennaNi 

Judge. 

Friday,  January  17,  1913. 

The  facts  appear  in  the  opinion.  From  judgment  entered 
against  it,  defendant  appeals. — Reversed. 

Oeo.  Wambach  and  E.  A.  Enright,  for  appellant. 

J.  A,  Dyer,  for  appellee. 

Ladd,  J. — The  defendant  is  a  fraternal  beneficiary  society 
incorporated  under  the  laws  of  Illinois,  whose  object  is  ''to 
encourage  and  disseminate  moral  principles,  to  promote  fra- 
ternal love,  to  comfort  the  sick  in  time  of  need,  and  to  bestow 
substantial  benefits  upon  the  family,  heirs,  blood  relations, 
affianced  husband,  affianced  wife,  or  other  person  dependent 
on  a  member.''  Its  chief  officer  is  known  as  supreme  oracle, 
and  its  corporate  power  is  vested  in  a  board  of  managers  con- 
sisting of  five  beneficial  members  of  the  society.  The  executive 
council  is  composed  of  the  five  managers  with  the  supreme 
oracle  and  the  supreme  recorder.  Section  132  of  the  by-laws 
provides  that :  *  *  Supreme  instructors  may  be  appointed  by  the 
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supreme  oracle,  approved  by  the  board  of  supreme  managers, 
whose  duty  it  shall  be,  when  deemed  necessary  by  that  officer, 
to  visit  camps  requiring  their  services,  the  compensation  for 
such  services  to  be  determined  by  the  supreme  oracle  and  the 
board  of  supreme  managers."  On  August  10, 1908,  the  record 
of  the  board  of  managers  showed  that,  ''after  a  thorough  dis- 
cussion in  regard  to  the  appointment  of  supreme  instructors, 
motion  was  made  that  the  supreme  oracle  appoint  two  supreme 
instructors  at  the  salary  of  seventy-five  dollars  ($75.00)  per 
month  and  expenses,  their  work  to  be  under  the  direction  of 
the  supreme  oracle.  Motion  carried."  ''Motion  made  tiiat 
supreme  oracle  be  authorized  to  notify  supreme  instructors 
to  be  in  attendance  at  the  September  meeting  of  the  board. 
Carried."  The  supreme  oracle  designated  plaintiff  and  an- 
other as  supreme  instructors,  who  were  present  at  the  next 
meeting  as  required,  and  their  appointment  approved  by  the 
board  of  managers.  They  were  "allowed  fifty  dollars  ($50.00) 
advance  expense  money,"  and,  accepting  the  appointments, 
entered  upon  the  discharge  of  the  duties  assigned  them.  At  a 
later  meeting  of  the  board  a  "motion  was  made  that  supreme 
instructors  be  allowed  seventy-five  dollars  ($75.00)  per  month 
advance  expense  money  instead  of  fifty  dollars  ($50.(X))  as 
heretofore.  Motion  carried."  The  plaintiff  entered  upon 
the  discharge  of  her  duties  as  supreme  instructor,  but  in 
August,  1909,  the  board  of  managers  adopted  the  following: 
"Whereas,  during  the  present  term,  there  have  been  held 
schools  of  instruction  for  supervising  deputies,  and  for  dis- 
trict deputies,  and  there  is  no  immediate  necessity  for  fur- 
ther instruction,  and  whereas,  after  the  year's  employment 
of  supreme  instructors,  we  feel  the  results  do  not  justify  the 
further  continuance  of  said  instructors,  therefore,  be  it 
resolved,  that  we,  the  board  of  supreme  managers,  do  recom- 
mend to  the  supreme  oracle  that  the  services  of  the  supreme 
instructors  be  dispensed  with  until  the  supreme  camp 
expresses  itself  more  definitely  upon  this  question  and  assigns 
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more  definite  and  certain  duties  to  said  office."  Later  in  Sep- 
tember of  the  same  year  it  resolved  further:  ** After  one 
year's  trial  as  agreed  upon,  it  is  by  the  board  of  supreme 
managers  deemed  inexpedient  to  re-employ  the  present 
supreme  instructors,  Bertha  L.  Kelley  and  Lizzie  M.  Piatt,  at 
the  expense  of  the  society,  and  in  case  the  supreme  oracle 
shall  use  any  person  or  persons  as  supreme  instructor  or 
supreme  instructors,  the  person  or  persons  so  used  shall 
receive  no  compensation  whatever  except  such  as  local  camps 
may  contract  for  and  pay. " 

I.  It  will  be  observed  that  in  neither  resolution  did  the 
board  undertake  to  discharge  plaintiflf.  The  first  purported 
merely  to  advise  the  supreme  oracle,  and  the  last  declared  it 

inexpedient   to   re-employ   her.      It   plainly 

^'  muSi^bMieflt    appears  from  section  123  of  the  by-laws  that 

cers:  appoint    shc  had  been  appointed  for  a  term  of  three 

ment :  tenure.  _  .,     ,       «     ^    r«         ■■  « 

years,  or  at  least  until  the  first  Tuesday  of 
July,  three  years  following  the  next  meeting  of  the  supreme 
camp.  That  section  reads:  **A11  the  officers  and  committees 
of  the  supreme  camp  shall  be  elected  or  appointed  for  the  tri- 
ennial term  next  ensuing,  commencing  on  the  first  Tuesday 
in  July  next  following  the  regular  triennial  meeting  of  the 
supreme  camp,  and  shall  serve  until  their  successors  are 
elected  or  appointed  and  duly  qualified."  Section  130  of  the 
by-laws  seems  to  relate  to  the  appointment  of  officers,  '*not 
herein  provided  for" — ^that  is,  in  the  by-laws.  It  is  said  sh** 
was  not  an  officer  of  the  supreme  camp,  but  the  name  indicates 
otherwise,  as  do  the  duties  exacted,  and  there  is  nothing  in 
the  record  to  the  contrary.  There  is  no  escape  from  the  con- 
clusion that  her  appointment  was  for  the  term  designated  in 
this  by-law,  and  this  seems  to  have  been  the  view  of  the 
supreme  oracle,  whose  decisions  when  not  appealed  from  were 
binding  on  the  order. 

II.  The  plaintiff  was  paid  for  her  services  until  October 
1,  1909,  but  not  since,  and  in  this  action  she  seeks  to  recover 
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the  salary  from  that  time  during  the  remainder  of  her  term, 

less  $233.30  she  has  earned.    Appellant  con- 
tract 'oi^em-      tends  that,  inasmuch  as  her  term  of  office  had 

breach :  action    not  expired,  the  action  is  premature.   Accord- 
therefor. 

ing  to  the  resolution,  she  was  entitled  to  com- 
pensation monthly,  and  expenses  in  advance.  The  defendant 
utterly  refused  to  perform  these  obligations,  and,  as  a  con- 
sequence, plaintiff  might  treat  such  refusal  as  a  breach  and 
sue  at  once.  Crabtree  v.  Messer smith,  19  Iowa,  179;  Hollo- 
way  V.  Griffith,  32  Iowa,  409 ;  Howay  v.  Ooing-Northrup  Co., 
24  Wash.  88  (64  Pae.  135,  6  L.  B.  A.  (N.  S.)  49,  85  Am.  St. 
Rep.  942) ;  Note  to  McMuUan  v.  Dickinson  Co.,  51  Am.  St. 
Rep.  511,  26  Cyc.  998. 

III.  After  the  adoption  of  the  resolution  first  quoted, 
the  supreme  oracle  telegraphed  the  chairman  of  the  board  of 
managers  to  allow  plaintiff  to  continue  her  services  as  supreme 

3.  8.H.:  dta-  i°«t™«t°''  t'^o  ^^^  l«°8«r.  This  was  done, 
a^nft  evi-  *^^  ^^  ^^^  ®^^  ^^  ^^^^  ^^^^  ^^^  chairmau 
dence.  made  out  a  bill  for  her  services  **as  per  con- 

tract" and  sent  it  with  a  voucher  as  compensation  to  plaintiff, 
who  returned  a  receipt  therefor.  This  bill  was  excluded  on  the 
theory  that,  as  plaintiff  did  not  indorse  the  bill,  she  was  not 
bound  by  any  inferences  to  be  drawn  from  having  received 
the  voucher  in  connection  therewith  and  receipting  without 
comment  or  objection.  The  ruling  was  erroneous.  The  evi- 
dence was  admissible  as  bearing  on  the  defense  of  acquies- 
cence in  the  disapproval  of  the  board  of  managers  of  her 
continuing  as  supreme  instructor,  and  the  abandonment  of 
that  office. 

IV.  Mrs.  Bentley,  after  having  testified  that  she  was 
supervising  deputy,  and  had  previously  been  such  for  three 
years,  and  knew  from  experience  in  offce  what  was  the  com- 
pensation of  a  district  deputy  in  Iowa,  was 

^  •  ^^S'attoif?'        asked.     ' '  Who  held  that  office  before  Mrs.  Kel- 

ley  took  charge  ? "  This  was  objected  to  as  in- 
competent, irrelevant,  and  immaterial,  and  the  objection  sus- 
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tained.  ' '  Q.  What  could  Mrs.  Eelley  have  earned  iu  that  office 
88  deputy  supreme  oracle  or  district  deputy  had  she  devoted 
her  time  and  attention  to  that  office  in  that  district?  A.  $75  a 
month,  I  believe,  and  expenses."  The  plaintiff  objected  to  the 
question  and  moved  to  strike  out  the  answer.  The  motion  was 
sustained.  This  was  error.  The  competency  of  the  witness 
appeared,  and  the  evidence  was  admissible  as  tending  to  show 
how  much  plaintiff  could  have  earned  in  the  exercise  of  reason- 
able diligence. 

Y.  The  defendant  pleaded  that  plaintiff  acquiesced  in 
the  action  of  the  board  of  managers  and  abandoned  the  office 
of  supreme  instructor.    The  evidence  disclosed  that  she  wrote 

the  supreme  oracle,  under  whose  direction  it 
^'  enr'of*  compeii-   was  her  official  duty  to  **  visit  camps  requir- 

sation :  tender     .         i_  .         ••         -.  -I'-iixi^ 

of  services:       lug  her  scrviccs,     and  was  advised  by  that 

evidence 

officer  to  await  developments.  This  seems  to 
have  been  the  only  time  the  matter  of  her  services  as  supremie 
instructor  was  mentioned  between  them,  and  on  September  7, 
1909,  the  supreme  oracle  commissioned  her  as  district  deputy, 
and  she  earned  the  amount  mentioned  in  performing  the 
duties  of  that  offce.  The  supreme  oracle  requested  the  board 
of  managers  to  reconsider  their  action  October  15,  1909,  and 
this  matter  was  taken  under  advisement ;  and  four  days  later 
she  recommended  that  the  salaries  which  would  otherwise  go 
to  the  supreme  instructors  be  expended  in  paying  the  travel- 
ing expenses  of  the  several  supervising  deputies  in  different 
states  on  trips  to  which  they  might  be  assigned  by  the  supreme 
oracle  '^for  the  purpose  of  giving  instruction  to  the  local 
camps  and  local  camp  officers  and  deputies  in  the  secret  work 
of  the  order,  and  in  promoting  generally  the  growth  and  If  st 
interest  of  the  society. ' '  The  board  of  managers  declined  on 
several  grounds,  among  which  was  the  suggestion  **that  the 
deputies  are  employed  to  build  up  the  society,  and  not  to 
promote  the  political  interest  of  any  supreme  officer" — ^indi- 
cating that  the  situation  was  not  being  ignored  by  an  alert 
rival  for  supreme  honors.    Moreover,  the  evidence  disclosed 
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that  plaintiff  was  absent  from  the  state  in  the  spring  of  1911. 
The  facts  recited  indicate  that  any  tender  of  performance  on 
plaintiff's  part  likely  would  have  proven  unavailing,  and 
therefore  the  jury  might  have  found  such  tender  unnecessary. 
So,  too,  the  circumstances  that  nothing  further  occurred 
between  plaintiff  and  the  supreme  oracle  in  reference  to  the 
rendition  of  services  as  supreme  instructor,  that  she  was  com- 
missioned to  another  office  which  she  accepted  uncondition- 
ally, and  that  during  the  imexpired  term  she  passed  part  of 
the  time  resting  in  Wisconsin,  tended  to  establish  the  defense 
that  she  had  abandoned  the  office,  and  therefore  this  issue 
should  have  been  submitted  to  the  jury. 

VI.  It  will  be  observed  that,  under  section  132  of  the 
by-laws,  **the  compensation  for  the  services  of  the  supreme 
instructors  was  to  be  determined  by  the  supreme  oracle  and 

the  board  of  supreme  managers.  '*The  record 
of  the  board  of  supreme  managers,  at  which 
it  was  resolved  that,  ''in  case  the  supreme  oracle  shall  use 
any  person  or  persons  as  supreme  instructor  or  instructors, 
the  person  or  persons  so  used  shall  receive  no  compensa- 
tion whatever  except  as  local  camps  may  contract  or  pay/' 
does  not  disclose  whether  the  supreme  oracle  participated 
in  the  preliminary  discussion  or  voted  on  this  resolu- 
tion. A  member  of  the  board  of  managers,  after  testifying 
that  the  supreme  oracle  was  present  at  that  meeting  and  that 
the  above  was  the  only  record  thereof,  was  asked:  '*At  the 
time  of  the  adoption  of  this  resolution,  on  page  90,  which  is 
shown  you,  I  will  ask  you  if,  in  the  discussion  of  the  resolu- 
tion, Mrs.  Collins  took  any  part?  (Objected  to  as  incom- 
petent, irrelevant,  immaterial,  and  it  not  being  shown  that 
Mrs.  Kelley  was  present,  and  it  being  shown  that  Mrs.  Col- 
lins was  not  a  member  of  this  board.  Sustained,  and  defend- 
ant excepts.)  Q.  I  will  ask  you  whether  Mrs.  Collins  voted 
on  the  resolution  or  notf  (Objected  to  as  incompetent,  irrele- 
vant and  immaterial).  Court:  I  suppose  if  the  resolution 
was  adopted,  it  was  carried/  T  do  not  care  who  voted  on  it. 
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(Sustained,  and  defendant  excepts.)  Defendant's  Counsel: 
I  offer  to  prove  by  this  witness  that  the  adoption  of  this  reso- 
lution, No.  1,  on  page  90  of  Exhibit  B,  Mrs.  Collins,  the 
supreme  oracle  of  the  defendant,  was  present  and  discussed 
the  resolution  and  voted,  and  did  not  vote  in  the  negative. 
Court:  I  do  not  care  anything  about  the  discussions  leading 
up  to  the  resolution.  If  the  resolution  is  proper  to  go  to  the 
jury,  it  is  the  climax;  it  goes  or  it  don't  go;  I  do  not  care 
what  the  discussion  was  previous  to  its  adoption."  Had 
defendant  been  able  to  make  the  showing  proffered,  it  would 
have  ended  the  case.  The  very  by-laws  creating  the  office 
of  supreme  instructor  declared  that  compensation  should  be 
determined  by  the  supreme  oracle  and  board  of  managers. 
Plaintiff  accepted  the  position  with  this  understanding,  and 
subject  to  their  authority  by  concurrence  therein  to  change 
compensation  to  be  paid  at  such  time  or  times  as  they  might 
deem  expedient  for  the  good  of  the  order.  The  rulings  were 
erroneous. 

VII.  The  plaintiff  actually  earned  $233.30  above  expenses 
allowed  after  her  appointment  as  district  deputy.  The  court 
denied   defendant   the   right   to   inquire   into   her   expense 

account  on  the  ground  that  her  expenses  had 
'  are'of  damT      been  audited  and  settled  each  month.    There 

was  no  evidence  of  any  settlement,  and  the  rul- 
ing was  erroneous.  If  she  had  paid  in  excess  of  her  actual 
expenses,  this  excess  should  have  been  added  to  the  amount  of 
her  earnings. 

Again  there  was  no  testimony  as  to  the  time  she  devoted 
to  the  duties  of  the  office  of  district  deputy,  save  the  dates  of 
reports  sent  to  her  superior  in  office,  and  these  tended  to  show 
that  all  of  her  time  was  not  so  occupied.  Also  it  appeared 
that  she  had  passed  some  time  in  Wisconsin,  during  which 
she  gave  up  her  duties.  Evidence  of  what  she  could  have 
earned  had  she  devoted  her  whole  time  and  attention  to  the 
office  was  excluded.  It  should  have  been  admitted,  and  the 
salary,  if  any  recovered,  diminished   by  such   sum   as  she 
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actually  earned,  or  could  have  earned,  as  deputy  or  other  work 
similar  to  that  of  supreme  instructor,  if  this  were  more,  by 
reasonable  diligence  during  the  unexpired  term.  Worthing- 
ton  V.  Oak  Park  Imp.  Co.,  100  Iowa,  39 ;  Markham  v.  Mark- 
ham,  110  N.  C.  356  (14  S.  E.  963) ;  Emery  v.  Steckel,  126  Pa. 
171  (17  Atl.  601, 12  Am.  St  Rep.  857). 

Though  the  action  was  begun  before,  it  was  tried  after^ 
the  expiration  of  her  term,  so  that,  if  she  did  not  abandon 
the  office  prima  fade,  she  was  entitled  to  the  salary  as  fixed 
by  the  supreme  oracle  and  board  of  managers  during  the 
unexpired  term,  subject  to  diminution  in  an  amount  equal  to 
what  she  actually  earned,  or  could  have  earned  if  this  were 
more  in  an  employment  of  similar  character.  Everson  v. 
Powers,  89  N.  Y.  527  (42  Am.  Rep.  319) ;  Howay  v.  Going- 
Northrup  Co.,  24  Wash.  88  (64  Pac.  135,  6  L.  R.  A.  [N.  S.] 
49,  85  Am.  St.  Rep.  943) ;  Wilkinson  v.  Black,  80  Ala.  329. 
See  note  to  Decamp  v.  Hewitt,  43  Am.  Dec.  204;  20  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  38;  26  Cyc.  1012. 

Because  of  the  errors  pointed  out,  the  judgment  is 
Reversed. 


Barbara  Harris,  Appellee,  v.  N.  L.  Harris,  Appellant. 

Divorce:  trial  de  novo:  cbeul  and  inhumane  tbxatmsnt:  evi- 
dence. An  action  for  divorce  is  triable  anew  in  the  appellate  court 
on  the  record  as  made  below;  but  where  the  evidence  is  in  dis- 
pute, atid  the  appearance  and  demeanor  of  the  witnesses  may  have 
had  some  decisive  effect  on  the  decision  of  the  presiding  judge,  the 
appellate  court  will  be  reluctant  to  diAurb  its  finding.  In  this 
action  for  divorce  on  the  ground  of  cruel  and  inhuman  treatment 
the  evidence  is  held  to  support  the  finding  that  the  claims  made  by 
the  plaintiff  in  her  petition  were  substantially  true. 

Appeal  from  Mahaska  District  Court. — ^HoN.  K.  E.  Will- 

COCKSON,  Judge. 


556  Harris  v.  Harris.  [158  Iowa 

Tuesday,  February  11,  1913. 

Plaintiff  brings  this  action  for  a  divorce  and  alimony, 
and  charges  cruel  and  inhuman  treatment.  Decree  for  plain- 
tiff, and  defendant  appeala — Affirmed. 

W.  H.  Keating,  for  appellant 

John  F.  &  Wm.  R.  Lacey,  for  appellee. 

Gaynor,  J. — ^It  appears  from  the  record  in  this  ease 
that  the  plaintiff  and  defendant  were  married  on  or  about 
the  27th  day  of  January,  1909 ;  that  the  defendant  had  been 
married  before,  his  marriage  with  his  first  wife  occurring  in 
the  year  1891 ;  that  she  obtained  a  divorce  from  him  on  the 
ground  of  adultery  on  the  23d  day  of  December,  1908 ;  that, 
after  his  divorce  from  his  first  wife,  he  came  to  live  with 
plaintiff's  parents  and  resided  with  them  as  a  boarder  at 
their  home,  until  his  marriage  with  the  plaintiff,  a  little 
less  than  a  month  after  his  divorce;  that,  to  avoid  the  law 
prohibiting  marriage  within  one  year  from  the  granting  of 
the  decree  of  divorce,  plaintiff  and  defendant  went  to  Mis- 
souri, and  were  married  there.  It  appears  that,  after  plain- 
tiff's marriage  to  the  defendant,  one  Ida  L.  Shoemaker 
brought  an  action  against  the  defendant,  the  petition  being 
filed  March  10,  1909,  in  which  she  claimed  damages  on  ac- 
count of  a  breach  of  promise  of  marriage,  alleging  that  the 
promise  of  marriage  was  made  about  the  25th  day  of  Decem- 
ber, 1908,  or  about  two  days  after  the  first  wife  had  obtained 
a  divorce  from  him.  Defendant  in  answer  to  the  petition  of 
Ida  L.  Shoemaker  charging  him  with  breach  of  promise  of 
marriage  alleged,  among  other  things,  that  the  said  Ida  L. 
Shoemaker  was  a  woman  of  notoriously  unchaste  character, 
and  had  been  for  years,  and  yet  admits  in  his  answer  that 
he  rented  and  paid  the  rent  for  the  house  in  which  she  lived 
for  more  than  a  year  prior  to  January  5,  1909,  and  permitted 
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her  to  remain  and  occupy  said  house;  that  he  purchased  all 
her  wearing  apparel,  paid  her  grocery  bills,  paid  for  the  care 
and  keeping  of  her  son,  and  also  provided  for  the  care  and 
keeping  of  her  mother,  and  alleges  that  whatever  relation- 
ship was  sustained  between  him  and  the  said  Ida  L.  Shoe- 
maker the  same  was  fully  paid  by  defendant  to  her.  In 
answer  to  his  first  wife's  petition  in  the  suit  in  which  she 
was  granted  a  divorce  from  him  on  the  grounds  of  adultery, 
he,  under  oath,  denied  any  infidelity  during  his  marriage 
with  her.  The  plaintiff  in  this  case  predicates  her  right  to  a 
divorce  on  the  grounds  of  cruel  and  inhuman  treatment  en- 
dangering her  life.  The  general  allegations  of  her  petition, 
followed  by  specific  instances  in  the  support  of  the  daim, 
are  the  using  of  brutal  and  opprobious  language  to,  of,  and 
concerning  her,  general  unkindness,  mistreatment  while  she 
was  sick,  brutal  sexual  relations,  excessive  indulgence,  all 
of  which  she  claims  rendered  her  sick,  nervous,  impaired  her 
health  and  strength,  reduced  her  in  flesh,  and,  if  permitted 
to  continue,  would  imperil  and  endanger  her  life,  all  oE 
which  defendant  denies.  This  case  was  tried  to  the  court 
below  on  oral  testimony.  The  court  had  the  opportunity  to, 
and  did,  see  and  observe  the  demeanor  of  the  witness  while 
upon  the  stand,  their  method  of  testifying,  their  apparent 
candor  or  otherwise,  their  bias  or  prejudice,  and  all  other 
facts  which  go  to  affect  the  weight  or  credibility  of  the  evi- 
dence given,  and  in  this  respect  was  in  a  better  i>ositioa  to 
pass  upon  and  weigh  the  evidence  offered  and  submitted  in 
support  of  the  claims  of  the  contending  parties  than  it  is 
possible  for  this  court  to  be.  True,  this  case  is  triable  de 
novo  here,  and  it  is  the  duty  of  this  court  to  decide  the  case 
upon  the  record  here  presented  yet  we  cannot,  and  do  not, 
overlook  the  fact  that  in  cases  of  this  kind  the  probative 
force  of  testimony  depends  largely  upon  the  apparent  in- 
telligence  of  the  witnesses,  their  character  and  candor,  as 
they  appear  upon  the  stand  in  the  trial  of  the  cause,  that  the 
presiding  judge,  seeing  and  hearing  the  witnesses  examined 
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before  him,  stands  in  a  better  position  to  arrive  more  cor- 
rectly at  the  truth  than  it  is  possible  for  us  to  do,  and,  where 
the  court  sitting  upon  the  trial  appears  to  have  acted  with- 
out prejudice  or  bias  for  or  against  either  party,  it  is  with 
reluctance  that  we  disturb  its  findings.  Especially  is  this 
true  where  the  evidence  is  close  or  conflicting,  and  the  appear- 
ance and  manner  of  the  witnesses  testifying  might  have  the 
effect  of  turning  the  scales  of  justice  one  way  or  the  other. 
See  Johnson  v.  Insurance  Company,  126  Iowa,  565.  See 
WUkie  V,  Sassen,  123  Iowa,  421. 

The  evidence  in  this  case  is  conflicting.  The  trial  court 
found  for  the  plaintiff.  No  good  purpose  can  be  served  in 
setting  out  the  evidence  upon  which  the  court  predicated  its 
judgment.  Nor  do  we  deem  it  necessary  to  so  do.  The  evi- 
dence is  not  of  a  character  that  ought  to  be  set  out  at  any 
length.  Suffice  it  to  say  that  we  have  read  the  evidence  in 
detail,  and  our  reading  has  satisfied  us  that  the  evidence 
warranted  the  trial  court  in  finding  that  the  claims  made 
by  the  plaintiff  in  her  petition  were  substantially  true; 
that  the  defendant  was  a  man  of  gross  sexual  appetite,  domi- 
nated and  controlled  by  his  passion,  and  his  treatment  of 
the  plaintiff,  as  detailed  by  her,  was  cruel  and  inhuman,  and 
such  as,  if  permitted  to  continue,  would  endanger  her  health 
and  life.  True,  the  defendant  denies  the  plaintiff's  state- 
ments, but  the  history  of  his  life  and  conduct  gives  support 
to  what  she  says.  He  says  he  loves  the  plaintiff.  He  said 
he  loved  his  first  wife,  yet  in  his  testimony  he  says,  **I  had 
illicit  relationships  with  this  Ida  L.  Shoemaker  during  one 
year,"  and  this  while  living  with  his  first  wife,  Edna.  Do 
such  men  know  what  love  isf  Do  they  distinguish  it  from 
the  brutal  passions  bom  of  lustful  desire?  As  he  sought 
the  Shoemaker  woman,  so  he  sought  this  young  Aus- 
trian girl.  His  mental  attitude  towards  each  was  the 
same  at  the  beginning,  and,  when  his  passion  had  spent 
its  novel  force,  his  attitude  towards  her  was  again  the 
same  as  when*  he  abandoned  the  caresses  of  his  paramour. 
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He  loved  her,  not  that  he  could  give,  but  that  he  might  re- 
ceive. Love  that  is  grossly  sensual  soon  bums  to  ashes.  He 
loved  the  plaintiff  for  the  gross  pleasure  he  got  from  her 
wifely  submission  to  his  brutal  sensual  desires,  and  his  love 
for  her  never  rose  above  that,  and  when  she  said,  '*My  God! 
is  this  married  life?"  and,  ''I  submitted  under  protest  to 
his  demands  because  I  thought  it  was  my  wifely  duty,  until 
it  became  intolerable" — she  painted  a  picture  that  no  man 
ean  look  upon  and  say,  '^This  is  a  man,"  without  shame  and 
humiliation  for  his  sex.  As  to  the  effect  of  the  treatment 
she  received.  Dr.  McGlean  was  called  and  testified  that  he 
treated  the  plaintiff  in  February  and  January,  1911,  and 
among  other  things  he  testified  that  her  nervous  system  was 
showing  very  marked  signs  of  nervous  prostration,  or  nerv- 
ous breakdown.  She  was  unable  to  control  her  nerves.  It 
was  hard  for  her  to  keep  her  mind  on  any  one  subject,  fol- 
low any  line  closely.  She  was  disturbed  very  noticeably, 
and  had  muscular  symptoms  as  well.  The  doctor  does  not 
pretend  to  say  that  these  conditions  were  caused  by  her 
husband's  treatment.  This  he  could  not  know,  and  it  was 
for  the  court  to  say  from  all  the  record  whether  it  was  or 
not.  A  hypothetical  question  was  put  to  this  doctor  in  the 
following  language:  ''Suppose  the  woman  was  twenty-seven 
years  old,  had  been  married  about  three  years»  had  been 
abused  by  her  husband  in  the  way  of  language  charging  that 
she  had  been  unfaithful  to  him,  that  she  was  a  bad  char- 
acter, and,  in  addition  to  this,  had  been  subjected  to  exces- 
sive sexual  relations,  continuing  during  the  menstrual 
period,  what  would  you  say  as  to  whether  the  condition  you 
found  there  on  this  visit,  could  be  reasonably  attributed  to 
these  circumstances?"  and  he  answered,  ''Tes,  it  could.  It 
could  be  attributed  pretty  closely  to  that."  As  to  the  facts 
relied  upon,  we  think  the  record  discloses  sufficient  cor- 
roboration of  the  plaintiff's  testimony  to  justify  the  decree. 
On  the  question  of  alimony,  we  think  the  judgment  of 
the  court  equitable  and  just,  and  the  decree  of  the  district 
court  is  Affirmed. 
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Louisa  Hahn  v.  Henry  Lumpa,  Appellant 

Diflmiflsal  of  issues:     instructions.     Where  one  count  of  a  petition 

1  is  dismissed  during  the  trial  the  court  may  properly  ignore  the 
same  in  its  instruction  to  the  jury. 

Slander  and  libel:    words  actionable  pes  se:  innuendo.    Words  which 

2  are  slanderous  in  themselves  do  not  require  the  allegation  of  an 
innuendo  to  explain  their  meaning;  and  even  if  not  necessarily 
slanderous  per  se,  still  if  used  in  a  connection  clearly  rendering 
them  such  no  innuendo  need  be  alleged.  Besides,  the  objection,  that 
no  innuendo  was  pleaded  cannot  be  first  raised  on  appeal. 

Same:      mitioation:      instructions.     Matters  relied  upon  in  nutiga- 

3  tion  of  an  alleged  slanderous  charge  must  be  distinctly  pleaded  in 
a  separate  division  of  the  answer;  and  in  the  absence  of  such  a 
plea  the  instruction  that  if  the  words  were  spoken  in  the  de> 
famatory  sense  charged  anger  would  be  no  defense,  nor  serve  to 
mitigate  the  offense,  was  proper. 

Same,      dauaoes:      evidence.     The  defendants     pecuniary  condition 

4  may  be  shown  in  an  action  for  slander.  In  the  instant  case  a 
judgment  for  $500  was  not  excessive. 

Appeal  from  Johnson  District  Court, — Hon.  R.  P.  Howell, 

Judge. 

Tuesday,  November  19,  1912. 

Suit  to  recover  damages  for  slander.  Verdict  and  judg- 
ment for  plaintiff.    The  defendant  appeals. — Affirmed. 

8.  K.  Stevenson  and  Ranch  &  Messer,  for  appellant.  * 
Remley  &  Calkins,  for  appellee. 

« 

Sherwin,  J. — The  plaintiff  is  the  wife  of  William  Hahn 
and  the  mother  of  William  J.  Hahn.  Her  petition  alleges 
that  the  defendant,  in  the  presence  and  hearing  of  her  hus- 
band and  son  and  other  persona,  said  to  her  son:  ''You  are 
not  the  son  of  William  Hahn,  meaniiig  the  husband  of  plaintiff. 
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You  are  the  son  of  Miatt  Cochran.  Your  mother  is  a  whore. 
She  whored  with  Matt  Cochran.  You  are  a  son  of  a  bitch. 
Your  mother  is  a  whore.  Pap,  meaning  plaintiff's  husband, 
has  no  sons.  His  children  are  all  girls.  You  are  Matt 
Cochran's  son."  Defendant's  answer  was  a  general  denial 
and  a  specific  denial  that  he  uttered  the  words  charged,  or 
any  words  relating  to  or  concerning  her.  The  answer  alleges 
that  at  the  time  the  words  charged  were  alleged  to  have  been 
uttered  he  had  a  conversation  with  William  Hahn,  plaintiff's 
husband,  and  William  J.  Hahn,  her  son,  in  which  they  applied 
abusive  language  to  him,  and  that  all  the  words  he  spoke  on 
that  occasion  were  uttered  in  answer  to  the  allegations  made 
against  him  by  the  said  William  and  William  J.  Hahn.  When 
the  trial  began,  there  was  a  second  count  in  the  petition,  alleg- 
ing the  speaking  of  other  slanderous  words  at  another  time 
and  place,  but  the  appellee's  counsel  say  that  this  count  was 
dismissed  before  the  case  was  submitted  to  the  jury.  This 
statement  is  not  denied,  and  we  conclude  that  it  must  be  cor- 
rect, because  the  court's  instructions  relate  only  to  the  time 
and  words  charged  in  the  first  count.  We  shall  therefore  treat 
the  case  as  having  been  submitted  on  the  first  count  alone. 

It  is  manifest  that,  if  count  2  was  dismissed  and  the 
issue  presented  by  count  1  was  alone  submitted  to  the  jury, 
there  is  no  merit  in  the  appellant's  contention  that  the  court 

ignored  the  fact  that  there  were  two  counts, 

^'  faivEsf^in'^^    a^d  grouped  the  two  causes  of  action  in  his 

Bttructions.         instructions.    The  issue  presented  by  count  1 

was  clearly  and  fairly  stated  by  the  court,  and  that  was  all 

that  was  necessary. 

The  words  alleged  to  have  been  spoken  concerning  the 
plaintiff  were  slanderous  per  se,  and  an  innMLendo  was  not 
required  to  explain  the  mening  intended  to  be  conveyed  to 
^    ^  the  hearers.     Quinn  v.  Insurance  Co.,  116 

2.   Slander  and  ^ 

Sctt'onkwrptr    I^^*»  522;  Kinyon  v.  Palmer,  18  Iowa,  377. 
se :  inuendo.      While  the  term  "son  of  a  bitch"  is  not  neces- 
sarily slanderous  per  se,  the  connection  in  which  it  was 
Vol.  158  Ia.— 36 
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used  in  this  case  clearly  made  it  so  here,  itnd  no  innuendo 
could  have  explained  its  meaning  more  fully.  The  count 
therefore  alleged  a  slander,  and  not  merely  the  use  of  mali- 
cious and  wicked  language,  as  contended  by  appellant.  Graver 
V.  Norton,  114  Iowa,  46. 

Moreover,  no  question  as  to  the  sufficiency  of  the  peti- 
tion was  raised  in  the  district  court,  and  hence  it  cannot  now 
be  raised  in  this  court.    Wets  v.  Morris  Bros.,  102  Iowa,  327. 

In  various  forms  the  appellant  complains  of  the  court's 
failure  to  instruct  more  specifically  on  the  question  of  mitiga- 
tion, which  appellant  alleges  he  pleaded.    The  statute  (Code, 

section  3593)    requires  the  pleading  of  all 

3.   Same:  mitlga-  ,,  ,.    _  .         ...      ,.  -  , 

tion :  instruc-     matters  relied  upon  m  mitigation  of  damages, 

and  this  in  a  separate  and  distinct  division 
of  the  answer.  There  is  no  such  plea  in  this  case.  The  de- 
fendant denied  in  his  answer  and  all  the  way  through  the 
trial  the  speaking  of  the  words  charged.  He  nowhere  alleged 
that  he  spoke  in  the  heat  of  passion,  or  that  he  did  not  intend 
the  fullest  meaning  that  could  be  given  the  words  spoken.  The 
conversation  that  took  place  between  the  parties  at  the  time 
in  question  was  fully  before  the  jury,  but,  as  we  have  said, 
there  was  no  plea  in  mitigation,  and  hence  no  occasion  for 
the  court  to  present  such  an  iissue  to  the  jury.  Hailey  v. 
Gregg,  82  Iowa,  622 ;  Ronan  v.  WUliams,  41  Iowa,  680.  There 
being  no  plea  in  mitigation,  the  court  correctly  instructed 
that,  if  the  words  were  spoken  in  the  defamatory  sense 
charged,  anger  would  be  no  excuse,  nor  serve  to  mitigate  the 
offense.    Graver  v.  Norton,  supra. 

The  criticism  of  instruction  7  is  without  merit.  It  was 
4    samb-  dam-      Competent  to  show  the  defendant's  pecuniary 

af?e8 :  evidence,  condition.    Herzman  V.  Oberf elder,  54  Iowa, 
83 ;  Karney  v.  Paisley,  13  Iowa,  89. 

Complaint  is  made  of  two  or  three  rulings  on  the  intro- 
duction of  testimony,  but  we  find  nothing  of  a  prejudicial 
character  therein,  nor  are  the  complaints  of  sufficient  im- 
portance to   require   discussion.     There   is  nothing   in   the 
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record  from  which  the  conclusion  might  be  drawn  that 
the  verdict  was  the  result  of  passion  and  prejudice,  nor  is  the 
judgment  for  $500,  in  our  opinion,  excessive.  Parties  who 
accuse  a  chaste  woman  of  being  a  whore  and  the  mother  of 
a  bastard  should  expect  to  respond  liberally  in  damages,  if 
they  are  unable  to  prove  the  truth  of  the  charge.  The  judg- 
ment is  Affirmed. 


Waterloo  Lumber  Company  and  N.  J.  Brown,  Appellee,  v. 
The  Des  Moines  Insurance  Company,  Appellant. 

Uuniraiice:    cancellation  of  policy.    A  policy  of  insurance  issned  by 

1  authorissed  agents  cannot,  after  delivery  and  payment  of  the 
premium  to  the  agents,  be  cancelled  by  a  mere  direction  of  the 
company  to  the  agents  to  obtain  a  better  rate  or  take  up  and  re- 
turn the  policy  for  cancellation;  but  in  the  absence  of  notice  to 
the  insured  the  policy  is  valid,  and  is  not  subject  to  cancellation 
by  the  agents  without  notice  to  the  insured. 

Same:     contbact:     cancellation  and  transfer  of  risk.     The  issu- 

2  ance  and  delivery  of  a  policy  of  insurance  by  authorized  agents  in 
a  stated  sum,  and  payment  to  them  of  the  premium,  constitutes  a 
completed  contract;  and  thereafter  the  agents  cease  to  represent 
the  insured  in  any  manner,  and  they  cannot  bind  him  by  a  subse- 
quent cancellation  of  the  policy  and  transfer  of  the  risk  to  an- 
other company  without  his  authority. 

Same:     An  insurance  company  cannot  relieve  itself  from  liability  on 

3  a  valid  policy  of  insurance  for  a  lo88  already  incurred,  by  induc- 
ing the  insured  to  accept  a  policy  in  another  company  issued  with- 
out his  authority,  and   affording  no  indemnity. 

Same:     issuance  of  policy:     assent  of  assured.    An  agent  author- 

4  ized  to  issue  policies  and  collect  premiums  has  no  authority  to 
issue  a  policy  covering  property  already  destroyed;  and  a  policy 
written  by  him  in  another  company  as  a  substitute  for  one  then 
existing,  but  not  brought  to  the  notice  or  knowledge  of  the  in- 
sured until  after  the  loss,  is  not  a  valid  contract,  and  will  not 
work  a  cancellation  of  the  first  policy. 

Same:      liability  'Of  insurer.     It  is  essential   to  the  validity  of  a 

5  policy  of  insurance,  issued  by  another  company  as  a  substitute  for 
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one  then  existing,  that  the  insured  assent  thereto;  and  where  the 
assent  was  not  procured  until  after  the  property  was  destroyed 
the  insurer  was  not  liable  thereon. 

Appeal:     timeliness  of  action:      review.     Where  objection  to  the 
6    timeliness  of  an  action  was  in  no  manner  brought  to  the  atten- 
tion of  the  trial  court  it  wiU  not  be  considered  on  appeal. 


Appeal  from  Blackhawk  District  Court. — ^Hon.  F.  C.  Platt, 

Judge. 

Wednesday,  November  20,  1912. 

Action  at  law  upon  a  policy  of  fire  insurance.  There  was 
judgment  for  plaintiff,  and  defendant  appeals.  The  material 
facts  are  stated  in  the  opinion. — Affirmed, 

Bead  (&  Bead,  for  appellant. 

Edwards  &  Longlcy,  for  appellee. 

Weaver,  J. — The  plaintiff  is  a  lumber  dealer  at  Waterloo, 
Iowa.  The  defendant  insurance  company  maintains  a  record- 
ing agency  in  that  city  conducted  by  Jameson  &  French. 
Through  this  agency  the  i)olicy  in  suit  was  issued,  and  during 
the  period  named  in  such  policy  the  property  insured  was 
destroyed  by  fire.  These  facts  are  conceded,  but  defendant 
denies  liability  on  the  grounds  (1)  that,  when  the  issuance 
of  the  policy  was  reported  by  its  agents,  defendant  rejected 
the  risk  and  canceled  the  policy,  and  that  same  was  never 
in  fact  delivered  or  paid  for;  and  (2)  that,  in  violation  of  a 
provision  of  said  policy,  the  plaintiff  procured  other  insurance 
upon  the  property  without  the  knowledge  or  consent  of  the 
defendant,  whereby  the  contract  of  insurance  with  defendant 
became  void  and  of  no  effect. 

The  facts  conceded  or  well  established  are  as  follows: 
Upon  plaintiff's  application  Jameson  &  French,  defendant's 
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recording  agents,  acting  within  the  scope  of  their  authority, 
issued  the  policy  in  suit,  and  received  payment  of  the  stipu- 
lated premium.  This  policy  was  issued  on  January  27,  1908, 
and  duly  reported  by  said  agents  to  the  defendant  at  Des 
Moines.  Eight  days  later  defendant  addressed  a  letter  to 
Jameson  &  French,  saying  that  the  rate  was  inadequate,  and, 
unless  a  higher  rate  could  be  procured,  they  were  directed  to 
take  up  the  policy  and  return  it  for  cancellation.  This  demand 
or  direction  was  received  by  Jameson  &  French  on  February 
5,  1908,  but  was  not  then  reported  by  them  to  the  plaintiff 
lumber  company.  On  the  same  day  they  entered  upon  their 
records  a  note  of  the  cancellation  of  the  policy,  and  directed 
an  employee  to  rewrite  the  same  risk  in  the  Iowa  Manu- 
facturers' Insurance  Company,  which  they  also  represented. 
Such  policy  was  prepared  not  earlier  than  February  5,  1908, 
but  it  was  antedated  as  of  February  1,  1908,  and  it  is  not 
entirely  clear  from  the  record  whether  the  instrument  was 
executed  before  the  property  was  destroyed  by  fire  on  Feb- 
ruary 7,  1908.  As  a  matter  of  bookkeeping  the  defendant's 
payment  of  premium  which  had  been  credited  to  the  defend- 
ant company  was  transferred  to  the  credit  of  the  Manufac- 
turers' Company.  On  the  morning  of  February  8, 1908,  hav- 
ing learned  of  the  fire,  a  representative  of  Jameson  &  French 
went  to  the  manager  of  the  plaintiff  company,  told  him  that 
the  defendant  had  asked  a  cancellation,  of  its  policy,  and  that 
the  agents  had  on  the  day  before  written  up  another  in  the 
Manufacturers'  Company  to  take  its  place,  and  upon  the 
strength  .of  such  alleged  facts  demanded  an  exchange  of  said 
policies.  The  manager  replied  that  he  only  wanted  what  was 
right  and  to  get  the  insurance  for  which  he  had  paid,  took  the 
policy  offered  to  him,  and  returned  the  one  previously  issued. 
Thereafter  the  plaintiff  demanded  of  said  agents  a  return 
of  the  poh'cy  sued  upon  and  offered  to  surrender  the  i)olicy 
of  the  Manufacturers*  Company. 

I.    There  is  no  evidence  whatever  to  support  the  plea 
that  the  policy  was  never  delivered  or  paid  for.    The  delivery 
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and  the  payment  are  both  shown,  and  neither  was  disputed 

upon  the  trial.    We  have,  then,  to  consider 
^'  can^uatioii  of   whether  the  policy  was  canceled  and  defend- 
^  ^^'  ant  released  from  liability  thereon.    Jameson 

&  French  being  recording  agents  authorized  to  countersign 
and  deliver  polieies,  it  requires  neither  argument  nor  cita- 
tion of  authorities  to  support  the  proposition  that  this  policy 
upon  delivery  to  plaintiff  became  a  valid  contract  of  insur- 
ance. It  is  equally  clear  that  such  policy  could  not  be  effectu- 
ally canceled  by  notice  or  instruction  from  the  company  to 
its  own  agents  that  the  premium  was  inadequate,  and  that, 
unless  a  higher  rate  could  be  obtained,  the  policy  must  be 
taken  up.  The  insured  could,  of  course,  authorize  the  agents 
to  act  for  him  in  receiving  notice  of  cancellation  and  in  pro- 
curing other  insurance  in  case  his  policy  was  thereafter 
canceled,  but  the  giving  of  such  authority  in  this  case  was 
nowhere  shown,  nor  is  it  to  be  fairly  implied  from  the  record. 
It  should  also  be  here  remembered  as  having  material  bear- 
ing upon  this  controversy  that  the  defendant  did  not  attempt 
nor  order  an  unconditional  cancellation  of  the  i)olicy. 
Addressing  its  agents  under  date  of  Februaiy  4, 1908,  it  called, 
their  attention  to  the  character  of  the  risk  disapproving  the 
rate  charged  as  being  insufficient,  and  adding:  ''We  consider 
it  well  worth  one  and  one-half  per  cent,  for  three  years,  fire 
and  lightning,  and  unless  you  can  obtain  this  rate  we  will 
ask  you  to  very  kindly  take  up  our  policy  and  return  it  to  us 
for  cancellation.''  This  direction  quite  clearly  contemplates 
an  effort  on  the  part  of  the  agents  to  obtain  the  increased 
premium,  and  that  cancellation  should  only  follow  the  failure 
of  such  effort  So  far  as  shown,  the  agents  did  not  consult 
the  plaintiff  on  the  subject  or  attempt  to  induce  it  to  meet 
the  company's  demand.  This  even  without  respect  to  the  lack 
of  due  notice  to  the  insured  would  seem  to  be  not  so  much  an 
act  of  cancellation  as  it  was  a  proposition  or  threat  of  can- 
cellation to  be  made  upon  the  failure  of  the  insured  to  comply 
with  the  demand  for  a  greater  premium.    The  case  thus  pre- 
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sented  is  similar  in  principle  to  the  one  decided  in  Van  Tassel 
V.  Ifisurance  Co.,  151  N.  Y.  130  (45  N.  B.  365).  There  the 
plaintiff  held  a  policy  for  $10,000  which  was  renewed  or  ex- 
tended for  a  year.  A  week  later  the  company  addressed  a 
letter  to  the  agent,  saying  the  risk  was  declined  for  $10,000, 
but  that  the  company  would  renew  for  $5,000  if  wanted,  and 
that  the  risk  would  not  be  held  binding  for  more  than  $5,000. 
No  reply  was  made  to  this  communication,  and  a  loss  was 
incurred  within  six  days  thereafter.  Suit  being  brought,  de- 
fendant sought  to  escape  liability  on  the  ground  that  .the 
policy  as  issued  had  been  canceled,  and  that  the  proposition 
or  offer  to  renew  for  the  smaller  amount  had  not  been  accepted. 
The  defense  was  overruled,  it  being  held  that  the  letter  con- 
stituted no  more  than  a  proposed  cancellation,  and  not  a  can- 
cellation in  fact.  See,  also,  Chrisman  v.  Insurance  Co.,  75 
Mo.  App.  310. 

The  i)oint  is  made  in  argument  that,  plaintiff  having 
applied  to  Jameson  &  French  for  insurance  without  desig- 
nating any  particular  company  in  which  the  policy  was  de- 
2  8am«-  con-  Biredf  the  agents  were  authorized  to  place  it 
tio?  an?  teaSi.  ^  any  responsible  company  represented  by 
fer  of  ruk.  them,  and  that,  upon  notice  to  them  of  the 
cancellation  of  such  policy,  it  was  within  the  scope  of  their 
implied  authority  to  place  the  risk  with  some  other  insurer. 
With  this  contention  we  are  unable  to  agree.  Plaintiff  did 
not  deal  with  Jameson  &  French  as  mere  soliciting  agents  to 
present  its  application  to  different  companies  in  succession 
until  one  was  found  willing  to  accept  the  risk.  They  were, 
as  we  have  seen,  recording  agents  authorized  to  issue  policies 
for  the  company.  Plaintiff  applied  to  them  for  insurance 
in  a  stated  sum.  They  furnished  it,  and  plaintiff  paid  for  it. 
The  contract  was  complete,  and  thenceforward  these  agents 
ceased  in  any  manner  to  represent  the  insured.  If  the  defend- 
ant thereafter  undertook  to  cancel  .the  policy,  it  was  a  new 
and  independent  transaction,,  in  which  its  agents  could  not 
represent  nor  bind  the  plaintiff  without  special  authority  so 
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to  do,  or  a  previous  course  of  dealing  between  such  parties 
from  which  the  authority  may  be  implied.  Lumber  Co.  v. 
Dans,  95  Wis.  226  (70  N.  W.  84,  37  L.  R.  A.  131) ;  Hartford 
Ins.  Co.  V.  McKenzie,  70  111.  App.  615;  Commercial  Co.  v. 
JJrhansky,  113  Ky.  624  (68  S.  W.  653) ;  Clark  v.  Insurance 
Co.,  89  Me.  26  (35  Atl.  1008,  35  L.  R.  A.  276) ;  Partridge  v. 
Insurance  Co.,  13  App.  Div.  519  (43  N.  Y.  Supp.  632); 
Merclumts'  Ins.  Co.  v.  SKvits,  8  Kan,  App.  798  (57  Pac.  306) ; 
Snedicor  v.  Insurance  Co.,  106  Mich.  83  (64  N.  W.  35) ; 
Edwards  v.  Insurance  Co.,  101  Mo.  App.  45  (73  S.  W.  886) ; 
Mutual  V.  Insurance  Co.,  84  Va.  116  (4  S.  B.  178,  10  Am.  St. 
Rep.  819) ;  Martin  v.  Insurance  Co.,  106  Tenn.  523  (61  S.  W. 
1024) ;  Grace  v.  Insurance  Co.,  109  U.  S.  278  (3  Sup.  Ct.  207, 
27  L.  Ed.  932) ;  Insurance  Co.  v.  Sammons,  110  111.  166;  StU- 
well  V.  Insurance  Co.,  72  N.  Y.  385 ;  Hermann  v.  Insurance 
Co.,  100  N,  Y.  411  (3  N.  E.  341,  53  Am.  Rep.  197) ;  Broad^ 
water  v.  Lion  Co.,  34  Minn.  466  (26  N.  W.  455).  The  preee- 
dents  cited  to  the  contrary  effect — Arnfeld  v.  Insurance  Co., 
172  Pa.  605  (34  Atl.  580) ;  Kooistra  v.  Insurance  Co.,  122 
Mich.  626  (81  N.  W.  568) ;  Standard  OH  Co.  v.  Insurance  Co., 
64  N.  Y.  85 — and  others  of  that  class,  are  not  in  point.  In 
each  of  these  cases  the  person  receiving  the  notice  was  the 
admitted  agent  or  broker  of  the  insured  or  the  course  of  busi- 
ness between  the  insured  and  the  company's  agent  for  a  con- 
siderable period  had  been  such  as  to  justify  an  implication  of 
authority  to  act  in  the  premises. 

Here  there  is  no  claim  of  express  authority,  nor  is  there 
any  proof  of  prior  transactions  or  course  of  business  from 
which  a  finding  of  implied  authority  could  be  sustained.    The 

notice  to  Jameson  &  French,  not  having  been 

O  fit  A  If  VI 

communicated  to  plaintiff  till  after  the  loss 
had  occurred,  was  necessarily  unavailing  to  relieve  the  de- 
fendant from  its  liability,  unless  we  are  required  to  hold  as  a 
matter  of  law  that  plaintiff's  act  in  receiving  the  policy  in 
the  Manufacturers'  Company  and  giving  up  the  one  in  suit 
is  an  act  which  bars  or  estops  it  from  denying  the  effectiveness 
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of  the  alleged  cancellation.  Counsel  argued  that  if  plaintiff 
had  been  informed  of  the  change  in  the  policies  before  the 
loss  occurred,  and  had  accepted  the  one  last  written  in  ex- 
change for  the  first,  he  would  be  held  to  have  ratified  the 
act,  and  could  not  recover  from  the  defendant.  This  is,  of 
course,  true,  but  it  does  not  follow  that  such  an  exchange  or 
attempted  substitution  made  after  the  loss  would  have  the 
same  effect.  In  the  case  supposed  by  counsel  the  plaintiff's 
ratification  having  been  made  while  the  insured  property  was 
still  in  existence,  the  Manufacturers'  Company  would  clearly 
be  bound  by  the  contract  made  by  its  agents  and  the  defendant 
discharged  from  further  liability.  In  the  case  before  us, 
the  alleged  ratification  cannot  upon  any  theory  be  said  to 
have  taken  place  until  after  the  loss  occurred  when  the  insured 
property  had  ceased  to  exist,  and  the  agents  could  no  longer 
bind  the  Manufacturers'  Company  by  any  attempt  to  insure 
it  at  that  time.  Defendant  cannot  relieve  itself  from  liability 
for  loss  already  occurred  by  inducing  the  insured  to  receive 
the  alleged  policy  of  another  company  issued  without  author- 
ity and  affording  no  indemnity  whatever.  Decisions  touching 
upon  transactions  of  this  kind  are  quite  numerous. 

It  has  frequently  been  held  that  an  agent  has  no  authority 
to  insure  property  already  destroyed  and  a  policy  written 
and  intended  as  a  substitute  for  a  subsisting  policy  in  an- 
.    _        .  other  company,  but  not  delivered  or  brought 

Sent^of  ^a».*''    ^  ^'^  notice  of  the  property  owner  until  after 
*"''®^  loss,  is  not  a  valid  contract  of  insurance. 

Siebbins  v.  Insurance  Co.,  60  N.  H.  65;  Clark  v.  Insurance 
Co.,  89  Me.  26  (35  Atl.  1008,  35  L.  R.  A.  276) ;  Kerr  v.  In- 
surance Co.,  117  Fed.  442  (54  C.  C.  A.  616).  In  the  last- 
cited  case,  as  in  the  case  at  bar,  the  insurer  in  the  first  policy, 
the  Phoenix  Company,  notified  its  agent  to  cancel  it.  The 
agent  Rohrer  made  the  entry  in  his  books,  transferred  the 
premium  credit  to  the  Milwaukee  Company,  and  wrote  up  a 
policy  in  the  last-named  company  ready  for  deliverey  to  the 
insured,  who  was  given  no  notice  of  the  transaction  until 
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after  a  fire  had  destroyed  the  property  when  an  actual  delivery 
of  the  policy  was  made.  In  holding  that  such  acta  did  not 
work  a  cancellation  of  the  first  policy  the  court  reviews  the 
precedents  to  which  we  have  already  called  attention,  and 
says: 

These  cases  hold  that  the  written  but  undelivered  pplicy 
never  matured  into  a  contract  for  insurance,  and  that  liability 
upon  the  subsisting  policy  which  was  intended  to  be  replaced 
was  fixed  by  the  burning  of  the  property  while  it  was  still  in 
force.  The  acts  of  bookkeeping  of  Bohrer  in  marking  can- 
cellation on  his  office  record  of  the  Phoenix  Company's  policy 
and  transferring  in  his  accounts  the  credit  for  premium  from 
that  company  to  the  defendant  company,  all  done  in  anticipa- 
tion of  his  purposed  delivery  of  defendant  company's  policy  in 
replacement  for  the  expected  surrender  of  the  policy  of  the 
Phoenix  Company,  were  futile,  and  affected  no  existing  ri^ts 
or  liabilities.  Insurcmce  Co.  v.  Turnbull,  86  Ky.  230,  237  (5  S. 
W.  542) ;  Insurance  Co.  v.  McKemie,  70  111.  App.  615,  623.  In 
the  present  case  it  clearly  appeared  that  at  the  time  of  the  burn- 
ing of  the  elevator  the  policy  of  the  Phoenix  Insurance  Com- 
pany was  a  valid  contract  of  insurance,  which  had  never  been 
surrendered  nor  conceled ;  and  that  plaintiff,  the  insured,  then 
held  it  as  such.  The  policy  of  the  defendant  company  was 
then  an  undelivered  writing,  iiot  yet  a  contract,  and  because 
of  the  destruction  of  the  property  while  it  was  in  that  condi- 
tion it  never  became  a  contract 

The  Clark  case  cited  from  the  Maine  court  arose  upon  a 
state  of  facts  very  similar  to  those  we  have  here  to  deal  with. 
The  plaintiff  applied  to  the  agents  for  insurance  which  they 
wrote  in  the  Commercial  Union  Company.  A  few  days  later 
that  company  wrote  the  agents  to  cancel  the  policy.  Without 
notifying  the  insured,  they  directed  their  clerk  to  write  an- 
other policy  in  the  Insurance  Company  of  North  America. 
That  policy  was  antedated,  as  was  done  in  this  case,  and 
credit  for  the  premium  paid  was  transferred  to  the  last- 
named  company.  Before  the  change  was  reported  to  the  in- 
sured, the  property  burned.     Thereafter  the  agent  induced 
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the  insured  to  receive  the  last  policy  and  give  up  the  one 
first  written,  assuring  him  that  it  would  be  all  right.  As  a 
matter  of  safety  separate  actions  were  brought  on  these  policies 
setting  up  the  facts  of  the  attempted  cancellation  and  change. 
Speaking  with  reference  to  the  action  upon  the  policy  last 
issued,  the  court  says: 

The  agent  had  no  authority,  express  or  implied,  to  effect 
any  insurance  for  the  plaintiff  beyond  what  had  already  been 
completed.  His  authority  was  to  procure  for  the  plaintiff 
$1,200  insurance  in  one  of  the  companies  which  he  represented, 
and,  having  done  that  to  the  acceptance  of  the  plaintiff,  his 
agency  do  far  as  the  plaintiff  was  concerned  was  accomplished, 
and  he  had  no  authority  to  make  further  insurance  on  the 
behalf  of  the  plaintiff.  Nor  was  it  the  intention  even  of  the 
agent  to  effect  additional  insurance.  It  was,  at  the  most,  an 
attempt  to  transfer  a  risk  from  one  company  to  another  at 
the  instance  of  the  company  then  carrying  the  risk  and  without 
the  consent  of  the  insured.  The  attempted  cancellation  and 
the  effort  to  place  the  risk  in  the  defendant  company  were 
parts  of  the  same  transaction  with  no  consent  of  the  assured. 
Unless  the  cancellation  was  valid,  the  second  risk  did  not 
attach.  It  is  not  pretended  that  plaintiff  was  aware  of  any 
intention  or  attempt  at  cancellation  until  the  morning  after 
the  loss  occurred.  Until  the  five  days'  notice  provided  in  the 
policy  should  be  given  him,  or  until  he  should  consent  to  such 
cancellation,  the  first  policy  would  remain  in  force,  and  the 
second  would  not  become  operative  as  a  legal  subsisting 
contract. 

Quite  in  point  and  to  the  same  effect  are  Mdssasoit  v. 
Assurance  Co.,  125  Mass.  110;  Wilson  v.  Insurance  Co.,  140 
Mass.  210  (5  N.  E.  818);  Stebbins  v.  Insurance  Co.,  60 
N.  H.  65. 

If  it  be  said  that  Jameson  &  French,  being  agents  of  the 

Manufacturers'  Company,  its  assent  to  the  issuance  of  the 

second  policy  must  be  assumed,  it  is  none  the  less  true  that 

saki  •  iimbii-     ^®  assent  of  the  plaintiff  was  essential  to  the 

ity  of  Insurer,    existence  of  a  completed  contract,  and,  if  such 

assent  was  not  given  or  procured  until  after  the  subject  of 
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insurance  had  been  destroyed,  the  company  would  not  be 
bound  thereby.  Mutual  v.  Young,  90  U.  S.  (23  Wall.)  85 
(23  L.  Ed.  152) ;  Michiga/n  Pipe  Co.  v.  Insurance  Co.,  92 
Mich.  493  (52  N.  W.  1070,  20  L.  B.  A.  277),  and  cases  already 
cited.  Counsel's  illustration  of  a  case  in  which  the  insurance 
companies  dealing  directly  together,  the  second  company 
agreeing  to  take  the  risk  which  is  being  carried  by  the  first 
company  and  loss  ensues  before  the  policy  is  delivered,  does 
not  cover  the  case  at  bar.  In  such  instance  there  is  a  com- 
plete contract  of  reinsurance  for  the  benefit  of  the  first 
insurer  which  may  be  enforced.  But  the  first  company  is  in 
no  manner  relieved  from  its  obligation  to  the  property  owner, 
although  it  is  in  position  to  protect  itself  against  ultimate  loss 
by  calling  upon  the  second  company  for  the  promised  indem- 
nity.   Massasoit  v.  Assurance  Co.,  125  Mass.  110. 

Neither  company  is  empowered  to  speak  or  act  for  the 
holder  of  the  first  x>olicy  or  to  bind  him  to  an  acceptance  of 
the  second  policy,  and  he  is  equally  powerless  to  bind  the 
second  insurer  by  a  consent  given  after  a  loss  has  occurred. 
But  two  cases  are  brought  to  our  attention  from  which  any 
apparent  support  for  defendant's  position  can  be  extracted — 
Larsen  v.  Insurance  Co.,  208  111.  166  (70  N.  E.  31) ;  Amfeld 
V.  Insurance  Co,,  172  Pa.  605  (34  Atl.  580)— and  a  careful 
reading  of  these  demonstrates  that  neither  goes  to  the  extent 
claimed  for  it.  In  the  Amfeld  case  plaintiff  employed  a 
broker  to  procure  insurance  and  the  broker  obtained  a  policy 
from  the  Guardian  Company.  This  company  thereafter  noti- 
fied the  broker  of  its  purpose  to  cancel  the  policy  within 
five  days.  Acting  upon  the  notice,  the  broker  at  once  procured 
a  policy  in  the  Queen  Company,  and  notified  the  Guardian 
Company  thereof,  and  assured  it  that  it  was  relieved  from 
further  liability.  The  insured  accepted  the  i)olicy  from  the 
Queen  Company,  and  that  comx>any  conceded  its  liability, 
and  paid  its  proportion  of  the  loss.  Action  was  also  brought 
on  the  first  XK>licy,  and  the  essence  of  the  decision  upon  appeal 
in  that  case  is  that  the  court  should  have  instructed  the  jury 
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that  if  the  second  policy  was  taken  as  a  substitute  for  the  first, 
and  not  merely  as  additional  insurance,  and  if  the  second 
company  accepted  responsibility  and  paid  its  share  of  the 
loss,  then  the  first  policy  should  be  treated  as  canceled,  and  no 
recovery  could  be  had  thereon.  Of  the  soundness  of  this 
proposition  there  can  be  no  dispute,  and  it  is  in  no  manner 
inconsistent  with  the  conclusions  we  have  above  aniiounced. 
The  Larsen  case,  decided  by  the  Illinois  court,  is  substantially 
similar  in  its  facts  to  the  Arnfeld  case,  in  that,  after  being 
notified  of  the  exchange  of  policies,  the  insured  not  only 
assented  thereto,  but  presented  its  claim  to  the  substituted 
company,  which  acknowledged  its  liability  and  paid  its  pro- 
portion of  the  loss.  The  insured  having  thus  received  the 
indemnity  promised  in  the  policy  last  issued,  the  court  very 
properly  says:  ''It  cannot  now  lie  in  him  to  say  that  there 
was  no  consideration  for  the  surrender  of  the  policy  issued 
by  the  appellee  and  that  appellee  is  not  relieved  from  liability 
by  that  transaction.''  Without  further  consideration  of  the 
authorities,  we  have  to  say  that  we  are  quite  clear  that  there 
was  never  any  eflBcient  cancellation  of  the  policy  issued  by  the 
defendant,  nor  was  there  a  valid  substitution  therefor  of  the 
policy  of  the  Manufacturers'  Company.  For  the  reasons 
already  stated,  it  must  be  held  that  the  defense  based  upon 
an  alleged  avoidance  of  the  policy  by  the  act  of  the  plaintiff 
in  procuring  additional  insurance  is  without  any  supi)ort  in 
the  record. 

II.  The  defendant  further  insists  that  the  judgment 
below  must  be  reversed  because  the  action  was  prematurely 
begun.     This  fact  is  said  to  affirmatively  appear  from  the 

printed  record,  a  statement  which  the  appellee 
^*  n(S?^f  acSSn :'  questions.    We  have  not  undertaken  to  satisfy 
rev  ew.  ourselves  in  that  respect  because  it  appears  to 

be  unnecessary.  The  objection  to  the  timeliness  of  the  action 
was  not  raised  in  pleading  or  by  motion  in  arrest,  nor  does 
it  appear  to  have  been  in  any  manner  called  to  the  attention 
of  the  trial  court.    Under  such  circumstances,  it  cannot  be 
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raised  for  the  first  time  in  this  court.  Petty  v.  Mutual  Ins. 
Co.t  111  Iowa,  358;  Van  Camp  v.  Keokuk,  130  Iowa,  716; 
Borghart  v.  Cedar  Rapids,  126  Iowa,  313.  The  objection  is 
quite  certainly  not  one  which  goes  to  the  jurisdiction  of  the 
court,  and  the  general  rule  that  other  objections  not  in  any 
manner  raised  in  the  trial  court  will  not  be  considered  on 
appeal  is  so  general  and  universal  that  citation  of  authorities 
in  support  thereof  is  not  required.  The  action  is  at  law.  The 
burden  was  upon  defendant  to  make  good  its  several  defenses, 
or  some  of  them,  and  the  findings  of  the  trial  court  upon  all 
disputed  matters  of  fact  is  in  favor  of  the  plaintiff. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment below  is  therefore  Affirmed. 

Sherwin,  J. — ^By  mistake  an  opinion  written  upon  the 
original  submission  of  this  case  reversing  the  judgment  below 
was  released  and  published  pending  a  petition  for  rehearing. 
See  Waterloo  Lumber  Co.  v.  Ins.  Co,,  150  Iowa,  607. 

Said  opinion  is  hereby  ordered  withdrawn. 


Byron  V.  Seevers,  Appellee,  v.  The  CijEvbland  Coal  Co., 

Appellant. 

Agency:     action  fob  commission:    evtdencb.    In  this  action  for  com- 

1  missioiifl  for  finding  a  purchaser  for  coal  lands  of  defendant,  the 
evidence  is  held  to  require  submission  of  the  question  of  whether 
plaintiff  found  a  purchaser  for  the  land,  nnder  the  alleged  agree- 
ment with  defendant  to  do  so  for  a  compensation. 

• 

Instructioiifl:    dutt  or  jttbt.    It  is  the  duty  of  the  jury  to  follow  an 

2  instruction  of  the  court  whether  right  or  wrong. 

InstrnctioiiB:     coNTCBMrrr  with  issues.     Where  the  petition  alleged 

3  no  agreement  as  to  the  amount  of  commissions  to  be  paid  for 
finding  a  purchaser  for  land,  and  there  was  no  evidence  that  the 
reasonable  value  of  the  service  was  s  certain  percentage,  but  the 
evidence  showed  that  a  less  percentage  had  been  paid  in  such 
cases,  an  instruction  that  the  measure  of  plaintiff's  recovery  was 
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a  eertain  specified  percentage  of  the  purchase  price   was  erro- 
neous. 

Agency:     action  fob  commission:     instruction.     In  an  action  for 

4  commissions  for  the  sale  of  land,  in  which  it  was  admitted  that 
the  price  of  the  land  was  not  fixed  and  that  plaintiff  did  not  have 
the  exclusive  right  of  sale,  an  instruction  that  the  fact  that  de- 
fendant did  not  know  that  the  purchasers  had  been  communicat- 
ing with  plaintiff  about  the  land  was  not  controlling,  and  that 
plaintiff  had  but  simply  to  find  a  purchaser  able,  ready  and  will- 
ing to  buy  to  be  entitled  to  his  commission,  was  erroneous. 

Same:     fbocurinq  cause:     instruction.    It  is  the  duty  of  the  court 

5  when  it  attempts  to  instruct  upon  a  matter  which  the  parties 
have  raised  by  the  evidence  to  give  a  proper  instruction.  Thus 
where  there  was  evidence  tending  to  show  that  at  the  time  when 
the  owner  and  the  purchaser  of  land,  claimed  to  have  been  produced 
by  plaintiff,  met  to  consider  the  matter,  tlie  owner  was  not  aware 
that  plaintiff  had  been  corresponding  with  the  purchaser  or  was 
instrumental  in  calling  his  attention  to  the  lands,  and  the  pur- 
chaser was  not  aware  that  the  lauds  were  those  concerning  which 
he  and  plaintiff  had  corresponded,  the  court  should  have  in- 
structed that  if  the  jury  so  found  then  plaintiff  could  not  be  said 
to  have  brought  the  parties  together,  and  was  not  the  procuring 
cause  of  the  sale. 

Same:    agency  contract:    implied  promise  to  pay.    Mere  knowledge 

6  by  the  owner  of  lands  that  one  in  his  employ  is  performing  a 
particular  service  in  procuring  a  customer,  with  the  expectation 
of  receiving  extra  compensation,  is  not  sufficient  to  raise  an  im- 
plied promise  of  the  employer  to  pay  an  additional  sum;  the 
employee  must  go  further  and  prove  an  agreement  for  extra  com- 
pensation. 

Same:     estoppel:     ratipioation :     pleading.    A  contract  by  ratifica- 

7  tion,  or  perhaps  estoppel,  may  be  proved  under  a  general  allega- 
tion that  such  a  contract  was  made,  although  as  a  rule  estoppel 
must  be  pleaded;  as  the  question  then  becomes  one  of  evidence 
to  prove  the  contract  rather  than  one  of  estoppel. 

Erldence:     declarations  against  interbst:     admissions.     Declara- 

8  tions  or  admissions  of  the  adverse  party  may  always  be  shown, 
whether  written  or  made  orally;  and  if  in  writing  the  other  party 
may  introduce  all  the  correspondence  on  the  subject.  But  gen- 
erally self-serving  declarations  in  whatever  form  are  inadmissible; 
and  the  mere  fact  that  a  letter  remains  unanswered  will  not  con- 
stitute an  admission  of  the  statements  therein.    In  this  action  let- 
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ten  written  hj  plaintiff  to  defendant  after  the  sale,  which  were 
self -serving,  were  inadmissible;  and  unanswered  letters  written 
some  time  after  he  quit  defendants  employ,  and  which  were  merelj 
descriptive  of  past  transactions,  were  not  admissible  to  support  a 
claim  against  defendant  for  salary  and  commissions. 

Same:  incompetent  evidence:  waiver  of  objection.  By  introduc- 
9  ing  letters  written  to  plaintiff,  in  response  to  letters  from  him 
improperly  received  in  evidence,  defendant  did  not  waive  its 
right  to  object  to  the  incompetency  of  plaintiff's  letters;  since  it 
was  entitled  to  meet  its  ease  bA  best  it  could  after  introduction  of 
the  incompetent  evidence. 

Judgments:     countebclaim.     Where  the  trial  court  properly  directed 
10    the  jury  to  credit  the  amount  found  due  defendant  on  its  two 
items  of  counterclaim  against  the  sum  found  due  plaintiff,  it  was 
not  entitled  to  separate  judgments  on  such  items. 

Appeal  from    Wapello   District   Court. — ^Hon.    Fbank   W. 

ElCHELBERGER^    JudgO. 

Wednesday,  November  20,  1912. 

Action  to  recover  an  alleged  balance  due  on  salary  fop 
certain  alleged  reductions  obtained  by  plaintiff  on  coal 
options  secured  for  defendant,  and  commissions  for  the  find- 
ing of  a  purchaser  for  certain  lands  owned  by  the  defendant 
in  this  state.  Defendant  filed  an  answer  tendering  an  issue 
on  each  of  these  claims  and  setting  forth  certain  counter- 
claims against  the  plaintiff.  This  counterclaim  was  in  two 
counts  or  divisions,  and  thereto  plaintiff  filed  a  reply  in 
which  he  admitted  part  of  the  items  thereof  and  denied  and 
explained  certain  others.  On  these  issues  the  case  went  to 
a  jury;  the  court  instructing  that  plaintiff  had  not  shown 
himself  entitled  to  anything  for  salary.  On  the  other  issues, 
the  jury  found  for  defendant  on  plaintiff's  claim  to  reduc- 
tions from  option  prices;  for  the  plaintiff  on  his  claim  to 
commissions,  and  for  defendant  on  the  two  items  of  counter- 
claim, although  the  allowance  on  the  second  count  was  for 
less  than  was  claimed.    Defendant  moved  for  judgment  on 
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the  items  found  in  its  favor  on  the  counterclaims,  but  these 
were  overruled,  although  the  court  deducted  the  amount  of 
these  allowances  from  the  amount  awarded  plaintiff  as  com- 
missions, and  rendered  judgment  for  plaintiff  for  the  amount 
of  these  commissions  so  found,  less  the  allowances  to  defend- 
ant on  its  counterclaims.  Defendant  alone  appeals. — 
Reversed  and  Remanded. 

McNeit  ds  McNeit  and  J.  C.  MitcheU,  for  appellant 

8.  V.  Reynolds  and  John  N.  McCoy,  and  Jaques  (& 
Jaques,  for  appellee. 

« 

Deemer,  J. — ^As  plaintiff  has  not  appealed,  the  first  two 
counts  of  his  petition  are  eliminated;  the  first  by  direction 
of  the  trial  court,  and  the  second  by  verdict  of  the  jury. 
The  jury  found  for  plaintiff  on  the  third  count,  and  for  the 
defendant  on  the  two  items  of  counterclaim,  and,  after 
deducting  the  allowances  on  the  counterclaim,  judgment  was 
rendered  against  defendant  in  the  sum  of  $15,357.86.  De- 
fendant's motion  for  a  new  trial  was  overruled,  and  the 
court  taxed  one-half  the  costs  to  each  party.  The  appeal 
challenges  many  rulings  of  the  court  during  the  trial,  and 
it  is  claimed  that  defendant  was  entitled  to  separate  judg- 
ments on  the  two  items  allowed  it  by  the  jury  on  its  counter- 
claim. That  the  exact  issues  on  the  third  count  of  plaintiff's 
petition  may  be  understood,  it  is  necessary  to  refer  to  that 
pleading  and  its  numerous  amendments  at  some  length.  In 
the  original  petition,  plaintiff  alleged  that,  in.  virtue  of  an 
oral  agreement  between  him  and  the  defendant  made  on  or 
about  May  23,  1904,  he  was  to  have  a  5  per  cent,  commis- 
sion on  any  sale  or  for  the  procuring  of  a  purchaser  for  any 
of  the  coal  lands  belonging  to  defendant;  that  he  found  a 
purchaser  for  certain  tracts  in  Marion  and  Lucas  counties 
which  he  had  optioned  for  the  defendant,  and  defendant 

made  sales  to  this  purchaser  in  September  of  the  year  1905 
Vol,.  158  lA.— 37 
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for  $302,150,  and  that  his  commission  thereon  amounted  to 
$15,107.50.  In  an  amendment  to  this  count,  he  averred 
that  his  contract  for  conmiissions  was  made  with  one  Glenn 
W.  Traer,  president  of  defendant  company  at  Chicago,  as 
alleged  in  his  petition;  that  he  procured  the  Consolidated 
Indiana  Coal  Company  as  a  purchaser  of  the  coal  lands,  or 
was  instrumental  in  bringing  purchaser  and  seller  together: 
that,  he  interested  Robert  Lee  and  Carl  Scholz,  representing 
the  purchasing  company,  in  the  lands;  and  that  by  means  of 
his  efforts  with  them  the  sales  were  made.  In  another  amend- 
ment to  this  count  he  averred  in  substance  that  he,  begin- 
ning in  the  year  1903  and  continuing  down  to  September  15, 
1905,  when  the  contract  of  sale  was  closed,  was  engaged  in 
trying  to  find  a  purchaser,  and  that  he  finally  succeeded  in 
doing  so,  and  that  defendant  sold  the  lands  to  the  purchaser 
procured  by  him,  to  wit,  the  Consolidated  Indiana  Coal  Com- 
pany. He  also  averred,  in  this  connection,  that  these  serv- 
ices were  extra  and  not  covered  by  his  regular  contract  of 
employment  with  defendant,  and  that  the  reasonable  value  of 
his  services  was  5  per  cent,  on  the  purchase  price,  or  $15,107. 
Defendant  denied  that  it  employed  plaintiff  to  find  a 
purchaser  for  its  coal  lands,  and  further  pleaded  settlements 
with  and  payments  to  the  plaintiff  for  services  performed 
by  him  of  every  kind  and  character.  It  also  pleaded  an 
accord  and  satisfaction.  In  its  counterclaim  it  asserted  that 
plaintiff  had  collected  $700  in  rentals  for  lands  belonging  to 
defendants,  for  which  he  had  not  accounted,  and  it  asked 
judgment  for  that  amount,  less  the  sum  of  $13.71,  paid  by 
plaintiff  on  account  of  some  repairs.  In  another  count  it 
pleaded  that  plaintiff,  while  taking  options  for  coal  lands  in 
Marion  county  for  one  Osgood,  had  wrongfully  appropriated 
to  his  own  use,  between  January  and  October,  the  sum  of 
$3,500,  which  amount  was  repaid  by  means  of  a  loan  received 
by  plaintiff  upon  a  note  signed  by  a  farmer  with  whom  he 
had  been  negotiating  for  lands,  as  security,  but  that  plaintiff 
failed  and  neglected  to  pay  the  interest  on  the  amount  used 
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by  him,  which  amounted  to  the  sum  of  $263.50,  and  aa 
assignee  of  Osgood's  claim  for  interest  it  asked  judgment  for 
the  amount  thereof.  Plaintiff  admitted  the  receipt  of  the 
rents  and  said  that  he  retained  them  to  apply  on  his  claim 
for  commissions,  etc.  As  to  the  second  count  of  the  counter- 
claim, he  admitted  that  he  borrowed  the  money  to  replace  the 
amount  retained  by  him  because  he  discovered  this  amount 
was  a  special  fund,  but  he  denied  that  he  should  be  charged 
with  interest. 

In  an  amendment  to  his  petition,  and  doubtless  to  meet 
some  of  the  issues  tendered  by  the  answer,  plaintiff  averred : 

That  during  the  time  that  he  was  performing  the  services 
earning  the  commissions  and  the  rebates  for  which  this  suit 
is  brought,  Glenn  W.  Traer  was  president  of  the  Cleveland 
Coal  Company,  and  also  president  of  the  Whitebreast  Fuel 
Company  of  Illinois,  both  of  which  companies  were  owned  by 
the  same  stockholders,  managed  by  the  same  board  of  direct- 
ors, and  were  in  fact  a  corporation  within  a  corporation.  So 
far  as  plaintiff  understood  it,  the  Whitebreast  Fuel  Company 
was  the  holding  company  or  the  agent  of  the  defendant  com- 
pany, and  that,  while  the  services  for  which  he  brings  this 
suit  were  rendered,  as  claimed  by  him,  for  the  Cleveland  Coal 
Company,  whatever  amounts  of  money  were  paid  him  for 
wages,  commissions,  or  rebates  were  paid  through  the  White- 
breast Fuel  Company  of  Illinois,  and  receipts  and  vouchers 
were  made  by  him  to  that  company,  but  as  a  rule  the  vouchers 
and  receipts  showed  the  proportion  of  the  money  so  paid  on 
behalf  of  the  Cleveland  Coal  Company,  the  defendant  herein. 
This  amendment  is  made  simply  for  the  purpose  of  more 
clearly  getting  before  the  court  and  jury  the  exact  situation. 

m 

To  this  defendant  answered  as  follows: 

It  admits  that,  during  the  period  for  which  plaintiff 
claims  additional  amounts  for  services  rendered,  the  said 
Glenn  W.  Traer  was  president  of  the  Cleveland  Coal  Com- 
pany, defendant,  and  was  also  president  of  the  Whitebreast 
Fuel  Company  of  Illinois,  but  expressly  denies  each  and  every 
other  averment  stated  in  said  amendment  to  petition,  except 
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that  it  further  admits  that  the  plaintiff  was  paid  for  his 
services  in  full  by  the  Whitebreast  Fuel  Company  of  Illinois, 
by  which  company  he  was  employed  and  paid,  and  to  which 
company  he  executed  his  receipts  and  vouchers  for  his 
services. 

That  one  of  defendant's  pleadings  may  be  better  under- 
stood, we  here  quote  therefrom  as  follows : 

The  defendant  says  that  plaintiff  was  paid  for  his  serv- 
ices, covering  the  period  for  which  he  sues,  by  the  Whitebreast 
Fuel  Company  of  Illinois,  by  whom  he  was  employed.  .  .  . 
Defendant  says  that  plaintiff's  contract  with  said  Whitebreast 
Fuel  Company  of  Illinois  for  services  performed  by  him,  and 
for  which  he  was  paid  at  the  rate  of  $5  per  day,  was  in  parol, 
and  was  also  implied  from  his  acceptance  and  receipt  from 
said  Whitebreast  Fuel  Company  of  Illinois  from  month  to 
month  at  the  rate  of  $5  per  day,  and  his  statements  of  ac- 
count rendered  'therefor.  .  .  .  The  defendant  says  that 
between  March  3,  1904,  and  April  3,  1905,  no  moneys  were 
sent  by  either  J.  C.  Osgood  or  the  defendant  to  the  plaintiff, 
but  between  said  dates  the  Whitebreast  Fuel  Company  of  Illi- 
nois sent  the  plaintiff  for  and  on  its  account  with  such  J.  C. 
Osgood  about  $59,000,  and  about  $13,650  for  or  on  its  account 
with  defendant.  .  .  .  Defendant  says  that  at  the  time, 
and  for  the  period  stated,  Glenn  W.  Traer  was  the  president, 
and  J.  M.  Blee  was  the  treasurer  and  assistant  secretary,  of 
the  defendant. 

In  this  manner  we  have  endeavored  to  extract  the  sub- 
stance of  pleadings  covering  about  thirty-eight  printed 
pages  of  the  abstract.  In  some  respects  the  issues  are  simple ; 
but  in  going  to  the  record  which  consists  of  an  abstract  of 
739  pages,  amended  abstracts  of  a  few  pages,  and  brie&  and 
arguments  aggregating  over  400  pages,  that  which  might  oth- 
erwise be  regarded  as  simple  becomes  exceedingly  complex. 
Involved  in  the  transactions  disclosed  by  the  testimony  are 
the  following  organizations:  The  Whitebreast  Fuel  Com- 
pany of  Illinois,  an  Illinois  corporation,  the  St.  Paul  Coal 
Company,  an  Iowa  corporation,  the  Cardiff  Coal  Company, 
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an  Illinois  corporation,  the  Crestline  Syndicate,  a  group  of 
individuals  operating  in  Polk  county,  or  what  is  known  as 
the  Des  Moines  field,  the  defendant,  the  Cleveland  Coal  Com- 
pany, an  Iowa  corporation,  and  the  Bock  Island  Railway 
Company  had  a  mining  department  and  it  cuts  some  figure 
in  the  case.  In  addition  to  these  there  was  what  is  known 
as  the  Consolidated  Indiana  Coal  Company,  a  corporation, 
the  major  part  of  whose  stock  and  securities  were  held  by 
the  Rock  Island  Railway  Company.  This  consolidated 
Indiana  Coal  Company  was  the  purchaser  of  the  lands  for 
the  sale  of  which  plaintiff  asks  a  commission.  The  deed  of 
the  lands  to  this  company  was  made  in  September  of  the 
year  1905.  Chas.  A.  Goodnow  was  general  manager  of  the 
Rock  Island  Company.  Mr.  Mather  was  president,  and  a 
Mr.  Reid  was  the  chairman,  of  its  board  of  directors,  Chas. 
Scholz  was  manager  of  the  mining  department  of  the  railway 
company  and  general  manager  of  the  Consolidated  Indiana 
Coal  Company.  G.  W.  Traer  was  president  of  the  White- 
breast  Fuel  Company  of  Illinois,  and  J.  M,  Blee  was  its 
treasurer,  and  that  company  owned  property  both  in  Illinois 
and  Iowa,  and  operated  the  mines  of  both  the  St.  Paul  Com- 
pany and  the  Cleveland  Company,  but  each  owned  separate 
properties  which  were  not  being  operated.  Neither  the  St. 
Paul  nor  the  Cleveland  Company  operated  any  mines  in 
Iowa;  the  actual  operation  of  their  mines  being  carried  on 
by  the  Whitebreast  Company  of  Illinois.  Traer  was  also 
president  and  general  manager  of  the  defendant  company, 
and  one  Blee  was  treasurer.  It  seems  that  the  Whitebreast 
Company,  the  St.  Paul  Company,  and  the  defendant,  Cleve- 
land Company,  were  owned  by  the  same  parties,  managed 
by  the  same  board  of  directors,  and  had  the  same  general 
ofi9ces.  The  Whitebreast  Company  seems  to  have  been  the 
operating  company,  and  it  seems  that  everything  was  cleared 
through  the  Whitebreast  Company,  Traer  the  president, 
said  in  his  testimony: 
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All  the  companies  (referring  to  the  Whitebreast  Fuel 
Company  of  Illinois,  the  Cleveland  Coal  Company,  the  St 
Paul  Company,  and  the  Crestline  Syndicate) ,  were  paid  by  or 
through  the  Whitebreast  Fuel  Company  of  Illinois;  its  vouch- 
ers were  used;  and  the  other  companies  were  all  operating 
through  the  Whitebreast  organization,  and  the  Whitebreast 
kept  their  bank  account.  All  the  expenses  of  the  different 
companies  were  paid  on  Whitebreast  vouchers,  and  we  then 
charged  to  each  company  whatever  was  expended  on  its  ac- 
count. The  Whitebreast  Company  from  time  to  time  had  set- 
tlements and  adjustments  with  these  other  companies  on  the 
amounts  that  were  paid  out  for  them ;  the  entries  were  made 
right  along  from  time  to  time,  and  the  books  balanced  every 
month. 

One  John  C.  Osgood  was  a  stockholder,  probably  the 
principal  one,  in  both  the  Whitebreast  and  the  defendant 
companies  from  the  beginning  down  to  the  year  1906,  and 
during  part  of  the  time  was  director  and  nominal  treasurer ; 
but,  as  already  indicated,  Traer  was  president  of  both  com- 
panies, and  had  charge  of  the  business  thereof.  It  would 
seem  that  Osgood  and  Traer  at  one  time  owned  practically 
all  the  stock  in  both  companies.  Osgood  was  a  witness  in 
the  case,  and  he  testified  in  part  as  follows: 

As  a  result  of  a  number  of  interviews  and  considerable 
correspondence  with  Qlenn  W.  Traer,  I  authorized  him  to 
proceed  to  procure  options  in  the  so-called  'BelindarDallas 
field'  to  prospect  the  land  if  it  proved  valuable  for  coal  to 
purchase  the  same,  telling  him  that  I  would  provide  funds 
necessary  for  the  expenses  and  purchase  price  of  the  property ; 
the  details  of  optioning  and  prospecting  the  property  were 
left  in  Mr.  Traer 's  hands,  he  reporting  to  me  the  progress  of 
the  work  from  time  to  time,  and  conferring  with  me  frequently 
in  personal  interviews.  In  the  first  instance,  it  was  my  ex- 
pectation  to  open  a  mine  on  the  land,  but  later  on  I  decided 
to  dispose  of  my  coal  interest  in  Iowa  as  opportunity  offered, 
and  authorized  Mr.  Traer  to  find  a  purchaser  for  the  various 
properties,  including  the  'Belinda-Dallas  field.*  He  advised 
me  of  negotiations  he  had  with  Carl  Scholz,  and  I  authorized 
him  to  sell   the   'Belinda-Dallas  field'  to  Carl  Scholz,  or 
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the  company  he  represented,  at  a  price  to  net  $300,000. 
...  I  had  nothing  to  do  with  the  employment  of 
Byron  V.  Seevers  in  any  capacity,  but  was  advised  by  Mr. 
Traer  that  Mr.  Seevers  was  employed  by  the  Whitebreast  Fuel 
Company  of  Illinois  to  procure  options,  and  that  he  was  using 
him  in  the  'Belinda-Dallas'  field  at  a  compensation  of  $5 
per  day  and  his  expenses.  ...  I  had  no  personal  knowl- 
edge of  the  employment  of  Byron  V.  Seevers,  except  as  I  was 
informed  by  Glenn  W.  Traer.  I  was  not  informed  that  he 
had  an3rthing  to  do  with  the  prospecting  or  with  the  payment 
for  said  lands  or  coal  rights.  .  .  .  The  optioning,  pros- 
I>ecting,  purchasing,  and  sale  of  the  so-called  'Belinda-Dallas' 
coal  field  was  a  personal  operation  of  my  own,  which  I  con- 
ducted with  my  own  capital,  with  the  assistance  of  my  business 
associate,  Glenn  W.  Traer,  utilizing  the  employees  and  other 
facilities  of  the  corporations  in  Iowa  in  which  I  was  interested, 
in  the  Cleveland  Coal  Company,  and  the  Whitebreast  Fuel 
Company  of  Illinois.  I  did  not  authorize  or  consent  to  the 
employment  of  the  plaintiff  in  the  matter  of  negotiating  a  sale 
or  finding  a  purchaser  for  the  property.  I  sold  the  property 
myself  to  Daniel  G.  Beid  in  New  York  without  any  knowl- 
edge on  my  part  as  to  whether  the  purchase  was  made  for  him- 
self personally  or  for  any  of  the  corporations  in  which  he  was 
interested.  ...  I  understood  from  Mr.  Traer  that  plain- 
tiff was  employed,  under  his  direction,  to  procure  options  on 
lands.  I  am  not  positive  whether  in  the  years  1903  to  1906 
I  held  any  ofScial  position  with  either  the  Cleveland  Coal 
Company  or  the  Whitebreast  Fuel  Company  of  Illinois.  I 
may  have  been  a  director  of  one  or  both  of  those  companies 
for  a  portion  of  the  time  named.  .  .  .  Glenn  W.  Traer 
resided  in  Chicago  during  that  time,  I  think;  my  residence 
was  in  Redstone,  Colo.  The  companies  during  the  time  re- 
ferred to  maintained  their  ofiSces  in  the  Bookery  building  in 
Chicago.  Glenn  W.  Traer  was  president  of  both  companies 
and  had  general  charge  of  their  operations.  He  had  charge 
of  the  business  of  said  companies  in  Iowa  and  Illinois.  I  have 
no  personal  knowledge  of  who  took  options  in  1903,  1904,  and 
1905  of  the  coal  rights  in  Marion  county,  sometimes  called 
the  Belinda-Dallas  field,  or  who  did  the  fieldwork,  but  was 
informed  by  Mr.  Traer  that  Byron  V.  Seevers  was  employed 
under  his  direction  to  do  some  of  this  work.  My  best  recol- 
lection is  that  the  options  were  taken  in  the  name  of  Glenn 
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W.  Traer,  and  that  property,  when  purchased,  was  deeded  to 
him.  Q.  Do  you  know  that  when  the  deeds  to  these  properties 
were  made  by  the  landowners  they  were  made  to  Glenn  W. 
Traer  as  grantee,  and  that  Glenn  W.  Traer  at  a  later  date 
deeded  them  to  the  Cleveland  Coal  Company,  and  that  the 
Cleveland  Coal  Company  at  a  still  later  date  deeded  them  to 
the  Consolidated  Indiana  Coal  Company  T  A.  I  have  no  per- 
sonal knowledge,  but  have  been  so  informed.  Q.  Please  state 
who  signed  the  deeds  to  the  property  in  question  when  it  was 
deeded  to  the  Consolidated  Indiana  Coal  Company,  and  what 
official  position  the  signers  occupied  with  the  Cleveland  Coal 
Company.  A.  I  cannot  answer  this  question  as  I  never  saw 
the  deed,  but  presume  it  was  signed  by  the  proper  officers  of 
the  Cleveland  Coal  Company.  The  Cleveland  Coal  Company 
did  not  sell  the  Belinda-Dallas  field  in  Marion  county  direct 
to  the  Consolidated  Indiana  Coal  Company.  I  sold  the  prop- 
erty to  Daniel  G.  Beid.  I  cannot  give  the  exact  date  the  sale 
was  made,  but  to  the  best  of  my  recollection  it  was  some  time 
the  latter  part  of  July  or  August,  1905.  Q.  Did  the  plain- 
tiff, Byron  W.  Seevers,  have  charge  of  the  optioning  and  pur- 
chasing of  the  property  in  question  in  the  said  Belinda-Dallas 
field  for  the  defendant's  company  during  the  years  in  ques- 
tion? A.  He  did  not.  Glenn  W.  Traer  had  charge  of  the 
optioning  and  purchasing  of  the  property  for  me.  I  was 
informed  by  Glenn  W.  Traer  that  Seevers  was  in  his  employ 
for  the  purpose  of  doing  field  work  in  connection  with  secur- 
ing options.  .  .  .  Under  my  direction,  Glenn  W.  Traer 
had  charge  of  the  operations  referred  to,  and,  as  already 
stated,  advised  me  that  plaintiff  was  in  his  employment,  and 
was  used  by  him  in  connection  with  procuring  options  in  the 
Belinda-Dallas  field. 

This  much  by  way  of  introduction. 

Plaintiff  claims  that  he  made  an  oral  contract  with 
Traer  as  president  and  manager  of  the  defendant  company, 
whereby  the  said  company  agreed  to  pay  him  a  commission 
for  finding  a  purchaser  for  the  options  on  the  coal  lands  in 
Marion  and  Lucas  counties,  known  as  the  BelindarDallas 
field,  and  so  testified  while  on  the  witness  stand.  He  also 
introduced  some  letters  from  Traer  which  he  claims  corrob- 
orated  his   testimony.     He   claims  that   the   arrangements 
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were  made  early  in  the  year  1903,  and  were  brought  about 
because  of  his  offer  from  other  men  to  enter  into  their  em- 
ploy. He  further  says  that,  pursuant  to  the  contract,  he 
interested  the  officers  of  the  Bock  Island  Railway  in  this 
field,  and  brought  about  a  meeting  between  Traer  and  these 
officers,  which  finally  resulted  in  a  sale  of  the  property  to 
the  Consolidated  Indiana  Company,  that  company  being 
practically  owned  by  the  Bock  Island  Company,  and  that 
the  price  obtained  was  something  like  $302,000,  and  he  asks 
either  the  sum  of  5  per  cent,  as  an  agreed  commission  for  his 
work  or  the  reasonable  value  thereof,  which  he  stated  in  his 
petition  to  be  the  same  amount.  On  the  other  hand,  defend- 
ant denies  that  it  ever  employed  the  plaintiff  in  any 
capacity.  It  says  that  he  was  employed  by  the  Whitebreast 
company  at  an  agreed  compensation  for  his  services,  which 
did  not  include  anything  by  way  of  commissions;  that  he 
has  been  paid  his  salary  and  has  receipted  for  the  same. 
That  the  land  which  was  sold  did  not  belong  to  the  defend- 
ant, but  to  Osgood,  and  that  neither  Osgood  nor  any  one  for 
him  ever  employed  plaintiff  or  agreed  to  give  him  any  com- 
pensation for  finding  a  purchaser  for  the  land.  It  is  agreed 
that  the  corporate  records  show  a  purchase  of  the  lands  in 
controversy  by  the  defendant  company  from  Osgood  in  Octo- 
ber of  the  year  1904.  But  Osgood  said,  as  will  be  remem- 
bered, that  he  used  the  employees  of  the  Iowa  companies  in 
securing  his  options,  and  some  of  the  records  show  that  cer- 
tain payments  for  options  were  charged  on  the  books  of  the 
Whitebreast  Company  to  the  defendant  company.  There 
can  be  no  doubt,  under  the  testimony,  that  some  time  in  the 
year  1903  plaintiff  undertook  to  interest  the  Bock  Island 
Bailway  Company,  through  its  officers,  in  the  coal  field  in 
question,  and  that  he  had  considerable  correspondence  with 
these  officials;  that  this  continued  down  until  the  time  of  a 
meeting  of  Traer  with  these  officials,  some  time  in  March  of 
the  year  1904,  when  it  is  claimed  plaintiff  directed  the  rail- 
way officials  to  take  the  matter  up  with  Traer  for  the  reason 
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that  they  had  officers  in  Chicago.  However  this  may  be, 
Traer  met  these  officials  at  the  time  stated  at  Indianapolis, 
during  a  miner's  convention,  and  then  had  with  him  maps 
and  plats  of  the  field,  and  there  entered  into  negotiations  to 
sell  the  land.  Traer  says  in  his  testimony  that  he  never  knew 
that  plaintiff  had  had  any  correspondence  with  these  people, 
and  that  he  was  not  advised  of  that  fact  by  the  plaintiff.  It 
is  conceded  by  plaintiff  that  the  price  for  the  lands  was  not 
fixed,  and  that  this  matter  was  left  open  for  negotiations 
between  vendor  and  purchaser.  It  is  significant,  however, 
that,  when  representatives  of  the  railway  company  came  to 
Iowa  to  personally  look  over  the  property,  they  were  met  by 
plaintiff,  or  at  least  were  accompanied  by  him  during  a  part 
of  the  time  they  were  making  their  investigations.  There  is 
a  sharp  dispute  in  the  testimony  regarding  Traer 's  knowl- 
edge of  plaintiff's  efforts  to  induce  the  railway  people  to  buy 
the  land.  But,  however  this  may  be,  defendant  insists  that 
the  original  negotiations  never  amounted  to  anything,  were 
entirely  broken  off,  and  were  thereafter  resumed  without 
any  help  from  plaintiff,  and  the  sale  actually  made  at  a 
much  lower  figure  than  was  first  proposed.  This  much  of 
the  testimony  will  be  sufficient  to  indicate  in  a  general  way 
the  points  relied  upon  f  of  reversal.  To  be  accurate,  these  are 
thirty-seven  in  number,  but  they  are  finally  reduced  to  seven 
or  eight  principal  points. 

I.  It  is  argued  that  there  was  not  enough  testimony  to 
take  the  case  to  the  jury,  and  that  in  any  event  there  should 
have  been  a  verdict  for  the  defendant  upon  plaintiff's  claim 

for  commission.    We  have  set  out  enough  of 

1.  Agbnct:  action  .      . 

for  com-  the  record  to  indicate  that  we  think  the  ques- 

missions:   eyi-  ^ 

dence.  ^ion  WHS  for  a  jury,  and  it  is  well  established 

that  we  should  not  attempt  to  pass  upon  the  weight  of  the 
testimony  where  there  is  a  conflict  therein.  It  may  be  that 
the  preponderating  weight  thereof  on  the  cold  page  is  with 
the  defendant,  but  this  is  not  enough  to  justify  us  in  re- 
versing the  case  for  want  of  evidence  to  sustain  the  verdict. 
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In  this  connection,  the  trial  court  gave  the  following,  among 
other,  instructions:  ''(17)  Before  plaintiff,  can  be  allowed 
a  commission  on  the  sale  of  the  Belinda  coal  field,  he  must 
not  only  prove,  by  a  preponderance  of  the  evidence,  that 
he  was  the  cause  of  Traer  and  Scholz  being  brought  together 
and  entering  upon  negotiations,  each  with  the  other,  with 
reference  to  the  field,  but  he  must  also  prove,  by  a  pre- 
ponderance of  the*  evidence,  that  defendant  had  authorized 
him  to  find  a  purchaser  for  the  field  alone  and  by  itself,  and 
had  agreed  to  pay  him  a  commission  if  he  would  find  a  pur- 
chaser therefor — ^that  is,  though  plaintiff!  may  have  been 
authorized  to  find  a  purchaser  for,  or  to  sell,  the  field  in  ques- 
tion along  with  and  in  connection  with  other  fields  all  in  a 
lump  and  not  separately,  yet  in  no  event  can  he  recover  a 
commission  on  the  separate  sale  of  the  field  in  question,  with- 
out first  proving,  by  a  preponderance  of  the  evidence,  that 
the  defendant  authorized  him  to  find  and  produce  a  purchaser 
for  the  field  in  question  alone  and  by  itself,  and  agreed  to 
pay  him  a  commission  if  he  should  find  and  produce  a  pur- 
chaser therefor."  We  have  looked  in  vain  for  any  testimony 
which  would  justify  a  verdict  for  plaintiff  under  this  in- 
struction, and  plaintiff's  counsel  have  not  pointed  out  any 
such  testimony. 

We  do  not  now  see  why  this  instruction  was  given ;  but, 
right  or  wrong,  it  was  the  duty  of  the  jury  to  follow  it,  and, 
had  it  done  so,  plaintiff  would  not  have  been  entitled  to  the 
2.  iNSTBucnoNs:  verdict.  Crane  v.  Railroad  Co.,  74  Iowa,  330; 
•  duty  of  Jury.'  Eggert  v.  Templeton,  113  Iowa,  266;  Nichols 
V.  Railway  Co.,  69  Iowa,  154;  Mahoney  v.  Dankwart,  108 
Iowa,  321. 

In  another  instruction  the  court  said.  *'  (24)  If  you  find 
the  plaintiff  entitled  to  recover  on  the  third  count,  the  meas- 
ure of  his  recovery  will  be  5  per  cent,  on  whatever  amount 

you  find  the  purchase  price  to  have  been,  with 
conforaity  ^*  *   interest  at  6  per  cent,  from  the  date  of  the 

with  issues 

sale,  and,  if  you  so  find,  you  will  compute 
the  interest  and  return  your  verdict  for  said  sum  in  one  lump 
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sum  J  as  to  count  three  of  plaintiff's  petition,  not  exceeding 
amount  claimed  in  petition."  This  instruction  cannot  be  sus- 
tained. It  is  true  that  plaintiff  testified  to  an  oral  agreement 
to  pay  him  5  per  cent,  commission  upon  the  purchase  price, 
but  he  also  alleged  in  his  petition  that  there  was  no  agreem^it 
as  to  amount,  but  that  the  reasonable  value  of  his  services 
was  5  per  cent.  There  was  testimony  from  which  a  jury  might 
have  found  that  no  rate  of  compensation  was  fixed;  but  there 
was  no  testimony  that  the  usual  or  customary  rate  or  the 
reasonable  value  of  these  services  was  5  per  cent.  True  there 
was  testimony  of  other  sales  where  5  per  cent,  was  paid,  but 
there  was  also  testimony  as  to  sales  where  less  was  paid.  The 
question  was,  in  any  event,  one  for  a  jury,  and  the  trial  court 
was  not  justified  in  instructing,  as  a  matter  of  law,  that  plain- 
tiff was  entitled  to  5  per  cent,  on  the  amount  of  '^he  purchase 
price. 

II.    In  its  sixteenth  instruction  the  court  said:    ''The 

fact,  if  it  be  a  fact,  that  the  defendant  or  its  president,  Traer, 

did  not  know  that  Scholz  and  the  Rock  Island  people  had 

J.    A«-^r.^.  •        been  corresponding  with  Seevers  about  the 

m?Siion^:  to™"    ^^^  ^^  ^^^  lands  is  not  controlling.    It  was 

struction.  ^^^  ^^^  ^f  ^j^^  contract.     All  he  would  be 

required  to  do,  if  you  find  that  he  was  employed  to  find  a 
purchaser  for  the  lands,  was  to  find  some  one  who  desired  to 
purchase  it,  and  who  was  ready,  able,  and  willing  to  buy,  or 
would  in  fact  buy,  and,  if  he  did,  the  contract  was  fulfilled, 
regardless  of  defendant's  information  of  what  he  had  done." 
Under  the  facts  disclosed  and  practically  conceded  that  the 
price  for  the  land  was  not  fixed  and  that  plaintiff  did  not 
have  exclusive  right  of  sale,  this  instruction  was  clearly 
erroneous. 

The  law  on  this  subject  is  announced  in  the  recent  case 
of  Oilbert  v.  McCullough,  146  Iowa,  333,  and  is  as  follows: 
**The  question  presented  is  whether,  conceding  the  facts  to 
be  as  recited,  the  plaintiff  found  a  purchaser  within  the  terms 
of  his  emplojonent.    In  Rounds  v.  Alee,  116  Iowa,  345,  an 
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agent,  having  been  employed  to  find  a  purchaser  for  land  at 
a  specified  price,  was  held  to  be  entitled  to  his  commission  if 
the  ef&cient  cause  in  procuring  a  purchaser,  at  the  price 
named,  to  whom  the  principal  sold,  even  though  the  principal 
knew  nothing  of  what  had  been  done;  the  agent  not  having 
had  an  opportunity  of  informing  him.  And  this  ruling  is 
amply  sustained  by  authority.  Lloyd  v.  Matthews,  51  N.  Y. 
124;  Crdig  v.  Wead,  58  Neb.  782  (79  N.  W.  718)  ;^  Hovey  v. 
Aaron,  133  Mo.  App.  573  (113  S.  W.  718) ;  Graves  v.  Bains, 
78  Tex.  92  (14  S.  W.  256) ;  19  Cyc.  264.  This  case  is  to  be 
distinguished  from  Rounds  v.  Alee,  in  that  the  sale  was  for 
a  price  less  than  that  named  to  the  agent,  and,  though  the  lat- 
ter had  submitted  an  offer  equal  to  that  received  by  the 
owner,  he  had  withheld  the  name  of  the  proposed  purchaser. 
Had  he  submitted  such  name,  there  might  be  some  question 
as  to  defendant's  liability  for  the  agent's  commission,  for 
the  circumstance  might  be  such  that  the  owner  might  not 
avoid  such  liability  by  reducing  the  price  to  the  customer  fur- 
nished. Steward  v.  Mather,  32  Wis.  344.  By  withholding 
the  name  of  the  purchaser  proposed,  the  agent  voluntarily 
kept  from  his  principal  the  knowledge  which  would  have 
enabled  the  latter  to  protect  himself  as  well  as  the  agent,  and 
therefore  the  latter,  rather  than  the  principal,  was  at  fault. 
Even  though  the  defendant  may  have  agreed  to  employ  no 
other  agent,  he  retained  the  right  himself  to  dispose  of  the 
property.  Ingold  v.  Symonds,  125  Iowa,  82.  This  right  was 
not  obviated  by  the  circumstance  that  another  may  have 
assisted  him  in  eff^ecting  the  sale,  providing  it  was  consum- 
mated before  the  plaintiff  found  a  purchaser,  for  the  agency 
of  the  plaintiff  was  thereby  revoked.  White  v.  Benton,  121 
Iowa,  354.  Possibly  a  party  having  the  exclusive  agency 
might  have  a  cause  of  action  for  damages  flowing  from  the 
breach  of  contract  in  employing  another  agent,  but  no  claim 
of  that  kind  is  made.  The  action  is  for  commission  earned, 
and  not  for  damages,  because  of  the  owner's  lapse  from  his 
agreement  in  other  respects.     The  sale  was  consummated 
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by  defendant  prior  to  ascertaining  that  the  purchaser  was  the 
same  person  as  the  one  for  whom  the  offer  had  been  submitted. 
As  that  offer  was  $75  less  than  the  price  at  which  he  was  to 
procure  a  purchaser,  he  did  not  thereby  so  perform  as  to 
entitle  him  to  a  commission.  Ryan  v.  Page,  134  Iowa,  60. 
And  as  the  sale  was  at  a  less  price  or  one  not  specified  in  the 
agency  agreement,  and  without  knowledge  that  the  purchaser 
was  the  person  whose  offer  had  been  submitted  by  plaintiff, 
the  defendant  did  not  become  liable  to  the  latter  for  a  com- 
mission. In  Boyd  v»  Watson,  101  Iowa,  214,  the  price  of  the 
land  for  the  sale  of  which  the  agency  existed  was  not  speci- 
fied, and  the  court  approved  of  an  instruction  that  in  these 
circumstances  a  sale  to  a  customer  of  the  agent,  without 
knowledge  of  that  fact,  would  not  render  the  principal  liable, 
for  the  commission  claimed  was  approved.  The  distinction 
between  the  above  case  and  Rotunds  v.  Alee  is  that,  in  the  lat- 
ter, the  price  was  named,  and  the  sale  effected  at  such  price, 
while  in  Boyd  v.  Watson  the  consideration  was  a  matter  of 
negotiation.  See,  also,  Blodgett  v.  Railway^  63  Iowa,  606. 
**  Power  to  fix  the  price  is  incident  to  the  right  retained  by 
the  owner  to  sell,  and  an  agent  necessarily  must  take  this  into 
account,  and,  unless  he  cares  to  assume  the  risk  of  a  sale  by 
the  owner  to  a  prospective  purchaser  on  terms  different  than 
those  specified,  he  must  disclose  such  purchaser's  name  in  sub- 
mitting his  proposition.  Indeed,  there  is  an  element  of  bad 
faith  in  withholding  this  information  from  the  principal,  with 
whom  the  agent  is  required  to  deal  with  candor  and  fairness, 
and  it  must  not  be  understood  from  the  discussion  that  recov- 
ery might  have  been  had,  had  the  sale  been  at  the  price  speci- 
fied in  the  employment  of  plaintiff  as  agent."  See, -also,  to 
the  same  point,  Boyd  v.  Watson,  101  Iowa,  214;  Blodgett  v. 
Railroad  Co.,  63  Iowa,  606.  Also  the  following  from  Indiana 
which  seems  to  be  a  well-reasoned  opinion :  MuUen  v.  Bower, 
22  Ind.  App.  294  (53  N.  E.  790). 

The  following  instruction  asked  by  defendant  on  this 
same  proposition  should  have  been  given : 
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(l-a)  Before  plaintiff  can  recover  a  commission  on  account 
of  the  sale  of  the  coal  field  in  question,  he  must  establish,  by 
a  preponderance  of  the  evidence,  that  he  produced,  as  a  pros- 
pective purchaser,  to  the  defendant  the  parly  that  did  pur- 
,    „  chase :  that  is,  that  it  was  through  his  efforts 

injc  cause :  In-    that  Mr.  Tracr  and  Mr.  Scholz  were  brought 

together  to  enter  upon  negotiations  as  to  the 
purchase  and  sale.  Hence  if  in  March,  1904,  Mr.  Traer  and 
Mr.  Scholz  met  and  took  up  the  consideration  of  the  field  in 
question,  Traer  acting  for  the  defendant  in  offering  to  sell,  and 
Scholz  acting  for  his  company  as  a  prospective  purchaser, 
and  if  at  that  time  Mr.  Traer  had  no  knowledge  that  the 
plaintiff  had  been  in  correspondence  with  Mr.  Scholz  concern- 
ing a  coal  field  in  Marion  county,  and  had  no  knowledge 
that  plaintiff  had  called,  or  had  been  instrumental  in  calling, 
Mr.  Scholz 's  attention  to  a  coal  field  for  sale  in  Marion  county, 
and  if  at  that  time  Mr.  Scholz  had  no  knowledge  that  the 
coal  field  he  and  the  plaintiff  had  been  corresponding  about 
was  the  same  coal  field  Mr.  Traer  was  offering  for  sale,  then 
you  must  find  that  plaintiff  did  not  bring  Traer  and  Scholz 
together,  and  was  not  the  producing  cause  of  the  sale  in 
question. 

The  issue  was  in  the  case  by  reason  of  testimony  having 
been  introduced  pro  and  con  on  this  proposition,  and  the 
trial  court,  when  it  attempts  to  instruct  upon  a  matter  which 
the  parties  have  made  by  the  testimony,  must  give  a  proper 
instruction.    Hanson  v.  Kline,  136  Iowa,  101. 

III.  The  trial  court  also  gave  the  following  instruction : 
**  (11)  One  acting  without  any  authority  therefor,  from  the 
owner  of  lands  in  finding  a  purchaser  for  such  lands,  is  a 

mere  volunteer,  and  in  such  case  would  not 


Siied*prom{S"     ^  entitled  to  a  commission  for  such  sale,  even 


6.   Samb:  agency 
coi 
pli 

^  ^*^*  though  his  efforts  may  have  been  the  efficient 

cause  of  bringing  about  the  sale.  But  if  the  broker  reports 
to  the  owner  that  he  had  begun  such  negotiations,  and  the 
owner  of  the  lands  knows  that  the  broker  expects  a  commis- 
sion for  obtaining  such  purchaser  and  approves  the  same,  and 
makes  the  sale  to  such  person  with  whom  the  broker  had  com- 
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menced  such  negotiations,  then  the  broker,  although  a  mere 
volunteer  at  the  commencement  of  the  proceeding,  would  be 
entitled  to  a  commission."  As  applied  to  the  facts,  we  do 
not  think  this  instruction  can  be  sustained.  According  to 
plaintiff's  own  testimony  he  was,  during  all  the  time  when 
claiming  commissions  for  sales,  in  defendant's  employ,  and 
doubtless  owed  it  his  entire  time  and  energies.  Of  course  his 
employer  could  contract  with  him  to  pay  additional  compen- 
sation for  finding  purchasers  for  his  coal  lands;  but,  from 
mere  knowledge  that  he  was  doing  the  work  and  expecting 
compensation,  no  implied  promise  would,  as  we  think,  arise. 
This  proposition  is  ruled,  we  think,  by  Welch  v.  Collenbaugh, 
150  Iowa,  695,  wherein  we  said:  ''The  action  of  plaintiff  is 
necessarily  based  upon  the  alleged  contract  of  employment. 
His  petition  alleged  such  employment.  The  defendant's 
answer  denied  it,  and  his  testimony  clearly  negatived  it. 
There  could  be  an  employment  without  any  express  agree- 
ment as  to  the  rate  of  compensation.  The  contract  of  employ- 
ment being  proved,  the  rate  of  compensation  could  be  de- 
termined on  quantum  meruit.  But  this  right  of  compensation 
at  all  was  dependent  upon  the  question  whether  there  was 
any  employment  of  the  plaintiff  by  the  defendant  to  procure 
a  purchaser  for  him.  The  defendant  asked  no  aid  of  the 
plaintiff,  and  refused  all  his  solicitations  for  employment. 
Upon  such  a  state  of  facts,  employment  cannot  be  implied 
from  the  mere  fact  that  defendant  knew  that  plaintiff  was 
about  to  take  a  customer  to  see  the  farm  with  a  view  of  mak- 
ing an  offer  for  it.  A  property  owner  is  not  precluded  from 
engaging  in  conversation  with  an  agent  who  solicits  an  agency 
from  him,  nor  is  he  bound  to  forbid  an  agent  to  look  at  his 
property  or  to  show  it  to  a  customer,  in  order  to  protect  him- 
self against  liability."  This  thought  was  recognized  by 
plaintiff  in  his  pleading,  for  he  expressly  averred  that  his 
services  were  extra  and  not  covered  by  his  contract  of  hiring, 
and  that  the  reasonable  value  of  his  services  were,  etc. 

A  contract  by  ratification,  or  perhaps  estoppel,  may 
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doubtless  be  proved  under  a  general  allegation  that  such  a 
contract  was  made.  Long  v.  Osbom,  91  Iowa,  160.    This  is 

true,  notwithstanding  the  rule  that  an  estop- 
^'  SSn'retiflS?"    pel  must  ordinarily  be  pleaded.    The  question 

n .  p  eadinx.  ^  j-gally  not  One  of  estoppel,  but  of  the  char- 
acter of  testimony  to  prove  a  contract.  This  may  be  done  by 
conduct,  and  facts  may  be  shown,  under  a  general  allegation 
of  contract,  from  which  an  implied  one,  or  one  growing  out 
of  conduct,  or  by  ratification  of  the  acts  of  another  arises. 
See,  to  the  same  point.  Smith  v.  Bank,  107  Iowa,  624 ;  State 
Bank  v.  KeUey,  109  Iowa,  546 ;  Lull  v.  Bank,  110  Iowa,  542 ; 
Fritz  V.  Grain  Co.,  136  Iowa,  705.  The  trouble  with  the 
instruction  lies,  not  in  the  fact  that  there  was  no  pleading, 
but  because,  under  the  facts  disclosed,  it  was  erroneous  as 
a  proposition  of  law,  for  the  very  fundamental  reason  that 
plaintiff,  as  he  claims,  was  then  employed  by  defendant,  and 
to  recover  commissions  it  was  necessary  for  him  to  show  an 
agreement  for  extra  compensation. 

lY.  For  the  errors  already  pointed  out,  the  judgment 
must  be  reversed,  and  we  need  not  consider  many  of  the  other 
propositions  relied  ui>on.  A  vast  number  of  letters  passing 
between  the  parties  named  were  offered  and  received  in  evi- 
dence, and  to  many  of  these  defendant  objected  because  self- 
serving  in  character  and  not  in  the  form  of  admissions. 
Some  of  these  letters  were  part  of  the  res  gesta  of  the  sale 
or  of  the  efforts  put  forth  by  the  plaintiff  in  his  claimed 
efforts  to  find  a  purchaser.  Others  were  explanatory  of  letters 
received  by  plaintiff  from  various  parties,  and  essential  to  a 
complete  understanding  thereof,  because  they  were  a  part  of 
the  correspondence  with  reference  to  a  given  subject,  and 
were  admissible  as  a  part  of  the  correspondence  about  the 
matters  referred  to.  Some  letters  written  by  plaintiff  were 
introduced,  over  defendant's  objections,  which  contained 
nothing  more  than  narratives  of  past  transactions,  and,  so  far 
as  shown,  were  never  answered  by  the  parties  to  whom  they 
are  said  to  have  been  addressed.    So,  too,  letters  from  plaintiff 

Vol..  158  lA,— 38 
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to  various  parties  were  put  in  which  purported  to  be  answers 
to  letters  addressed  to  him  without  producing  these  letters 
or  accounting  for  their  loss  or  destruction  in  order  that  second- 
ary testimony  as  to  their  contents  might  be  given. 

Of  course  declarations  against  interest  or  admissions  of 
an  adverse  party  may  always  be  shown,  whether  in  the 

form  of  letters  or  made  orally.  And  in 
declarations  such  cascs  the  Other  party  may  introduce  all 
est:  admiB-       the  Correspondence  with  reference  to  that 

sions. 

subject. 

But,  as  a  general  rule,  self-serving  declarations^  whether 
in  the  form  of  letters  or  other  statements,  are  not  admissible. 
And  the  rule  seems  to  be  that  the  fact  that  an  addressee  fails 
to  answer  a  letter  does  not  make  the  letter  admissible  as  con- 
taining admissions  by  silence.  Commonwealih  v,  Eastman, 
1  Cush.  (Mass.)  189  (48  Am.  Dec.  596) ;  Learned  v.  TiUotson, 
97  N.  Y.  1-12  (49  Am.  Rep.  508). 

The  general  rule  with  reference  to  the  admission  of  letters 
is  as  follows :  '*  *  A  letter  written  by  a  party  is  not  admissible 
in  his  own  favor,  except  as  a  notice  or  a  demand.'  13  Am. 
&  Eng.  Ency.  of  Law,  p.  259.  Letters,  written  by  the  con- 
tractors to  the  city  officials,  did  not  tend  to  prove  or  disprove 
any  issue  in  the  case,  and  were  clearly  inadmissible.  Such 
testimony  tended  to  prejudice  the  minds  of  the  jury  against 
the  city  and  in  favor  of  the  contractors.  'The  mere  fact  that 
letters  were  received  and  remain  unanswered  has  no  tendency 
to  show  an  acquiescence  of  the  party  in  the  facts  stated  in 
them.  A  party  is  not  to  be  driven  into  a  correspondence  of 
that  character  to  protect  himself  from  such  consequences.'  In 
the  case  of  Firbee  v.  Denton^  3  C.  &  P.  103,  the  plaintiff  had 
sent  a  letter  to  the  defendant,  demanding  a  sum  of  money  as 
due  to  him,  to  which  no  answer  was  returned.  On  the  offer 
to  prove  its  contents,  .  .  .  Lord  Tenterton,  C.  J.,  ob- 
served: 'I  am  slow  to  admit  that.  What  is  said  to  a  man 
before  his  face,  he  is  in  some  degree  called  on  to  contradict, 
if  he  does  not  acquiesce  in  it;  but  the  not  answering  the 
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letter  is  quite  different,  and  it  is  too  much  to  say  that  a  man, 
by  omitting  to  answer  a  letter,  at  all  events  admits  the  truth 
of  the  statements  that  letter  contains.  I  am  of  opinion/  he 
observed,  'that  this  letter  cannot  be  read.'  Hill  v.  Pratt,  29 
Vt.  119.  In  Bank  v.  Dalafield,  126  N.  Y.  410  (27  N.  B.  797), 
it  was  said :  'We  can  see  no  ground  upon  which  the  letter  is 
admissible.  It  is  not  in  the  nature  of  a  declaration,  which 
the  defendant  admits  by  not  answering ;  nor  is  it  on  the  same 
plane  as  an  oral  declamtion  to  the  same  effect,  made  in  the 
presence  of  the  party  to  be  charged,  and  who  may  be  regarded 
as  admitting  its  truth  by  failing  to  deny  it.  This  letter  is  a 
mere  declaration  of  the  writer,  assuming  in  his  own  behalf 
to  characterize  and  determine  the  nature  of  the  past  transac- 
tion, and  it  does  not  demand  an  answer,  and  is  not  admissible 
in  evidence  against  the  defendant.  Learned  v.  TiUotson,  97  N. 
Y.  1,  (49  Am.  Rep.  508) ;  Talcott  v.  Harris,  93  N.  Y.  567.'  In 
Fearing  v.  KimhaU,  4  Allen  (Mass.)  125,  (81  Am.  Dec.  690), 
it  was  said:  *The  general  rule  ttiat  a  party  cannot  make  evi- 
dence for  himself  by  his  written  communications  addressed  to 
the  other  party  as  to  the  character  of  dealings  between  them, 
or  the  liability  of  the  party  to  whom  they  are  addressed,  in 
the  absence  of  any  reply  assenting  to  the  same,  is  well  set- 
tled. •  .  .  Omitting  to  answer  a  written  communication 
is  not  evidence  of  the  truth  of  the  facts  therein  stated,  nor 
is  a  party  under  ordinary  circumstances  required  to  reply  to 
a  letter  containing  false  statements  of  facts.  ...  A  party 
cannot  make  evidence  for  himself  by  his  own  declarations. 
.  .  .  The  omission  to  answer  letters  written  to  a  party  by 
a  third  person  does  not  show  an  acquiescence  in  the  facts  there 
stated,  as  might  be  authorized  to  be  inferred  in  the  case  of 
silence  where  verbal  statements  were  made  directly  to  him.' 
Waring  v.  United  States  Tel  Co,,  4  Daly  (N.  Y.)  233;  Child 
V.  Orace,  3  C.  &  P.  193 ;  1  Greenleaf  on  Evidence,  section  199 ; 
Moore  v.  Smith,  14  Serg.  &  R.  (Pa.)  393;  Robinson  v.  Fiich^ 
burg  A  W.  R.  Co.,  7  Gray  (Mass.)  92.  In  Hammond  v.  Beeson, 
112  Mo.  190,  (20  S.  W.  474),  it  was  said  of  the  contents  of 
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sucli  a  letter :  '  These  were  declarations  of  a  party  in  bis  own 
interest,  and  should  not  have  been  read  in  evidence  to  the 
jury.  A  party  is  not  allowed  in  that  manner  to  make  evidence 
for  himself/  In  Dempsey  v.  Dobson,  174  Pa.  122,  (34  Atl. 
459,  32  L.  B.  A.  761,  52  Am.  St.  Bep.  816),  it  was  said:  *The 
letter  written  after  the  plaintiff's  color  books  had  been  re- 
turned to  him,  demanding  that  the  copy  that  had  been  made 
should  be  given  up  to  him,  was  inadmissible.  It  was  an  argu- 
mentative  presentation  of  his  view  of  his  rights  as  an  em- 
ployee, and  of  the  grievances  of  which  he  complained.  It  was 
unanswered.  It  was  the  declaration  of  the  plaintiff  in  his  own 
behalf,  and  was  no  more  admissible  because  reduced  to  writing 
than  it  would  have  been  if  delivered  orally.'  "  City  v.  Mo- 
Kechney,  205  lU.  372,  (68  N.  B.  954). 

Under  these  rules  it  is  clear  that  Exhibit  84,  a  letter  from 
plaintiff  to  Traer,  written  September  12,  1905,  should  not 
have  been  admitted.  It  was  written  after  the  sale  was  closed 
and  was  simply  self-serving  in  character. 

The  entire  group  of  unanswered  letters  from  plaintiff  to 
Traer,  written  many  months  after  plaintiff  had  quit  his  em- 
ployment with  any  and  all  of  the  companies  and  which  were 
narrations  of  past  transactions,  should  not  have  been  admitted. 
We  shall  not  undertake  to  point  out  all  the  objectionable  let- 
ters.  It  is  sufficient  to  state  the  rule  that  the  parties  may 
be  guided  thereby  upon  a  retrial  of  the  case. 

Defendant  did  not  waive  the  objections  by  introducing 
letters  which  were  written  by  Traer  in  response  to  some  of 
^    ^        ,  these.    It  had  to  meet  the  case  as  best  it  could, 

dene?-  waiv«r    *"^^»  ^^  introducing  letters  of  the  same  import, 
of  objection.      ^  ji^j  ^q^  m^ke  plaintiff's  letters  competent 

Metropolian  Bwnk  v.  Commercial  Bank,  104  Iowa,  682. 

Y.  Defendant  was  not  entitled  to  separate  judgments  on 
the  two  items  of  counterclaim  found  in  its  favor.  The  trial 
court  correctly  directed  the  jury  to  credit  the  amount  thereof 

10   JtrDOMENTs :     ^^  ^^  ®^^"^  found  due  the  plaintiff.    Whether 
counterclaim,      ^j.  jjot  upon  remand,  in  view  of  plaintiff's 

failure  to  appeal,  defendant  is  entitled  to  judgment  on  these 
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two  items  allowed  it  on  its  counterclaim,  we  shall  not  now 
determine.  As  the  case  stood  when  the  matter  was  passed 
upon  by  the  trial  court,  defendant  was  not  entitled  to  judg- 
ment on  these  items.  The  trial  court  has  not  yet  been  called 
upon  to  say  whether  defendant  is  entitled  to  judgment  be- 
cause of  plaintiff's  failure  to  appeal  from  this  allowance  made 
by  the  jury  on  defendant's  counterclaims.  It  will  be  time 
enough  to  consider  that  matter  after  the  trial  court  has  had 
an  opportunity  to  pass  upon  it.  As  has  already  been  stated, 
the  record  before  us  is  very  large,  and  the  facts  complicated. 
We  have  done  our  best  to  grasp  the  salient  points,  and  con- 
clude that  there  must  be  a  reversal  for  the  reasons  stated. 
However,  it  is  practically  conceded  that  the  abstract  is  much 
longer  than  there  was  any  necessity  for,  and  we  have  con- 
cluded to  tax  one  hundred  pages  of  printed  matter  to  appel- 
lant, and  it  is  so  ordered. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  a  retrial. — Reversed  and  Remanded. 


Mattie  E.  Vernon,  Appellee,  v.  Iowa  State  TRAVELma 

Men's  Association,  Appellant 

Accident  insurance:  evidence:  bbs  gestae.  In  this  action  npon  an 
1  accident  policy,  in  which  it  was  claimed  that  death  resulted  from 
blood  poisoning  due  to  an  abrasion  of  the  skin  by  means  of  a 
brush  or  other  implement  used  by  a  bath  attendant,  the  exhibi- 
tion of  the  abrasion  and  the  remark  of  deceased  concerning  Us 
rough  treatment  while  in  the  bathroom,  made  immediately  following 
his  bath,  was  admissible  as  rea  gestae.  And  subsequent  declara- 
tions of  present  pain  in  the  locality  of  the  abrasion  were  also 
admissible  as  res  gestae,  and  material  as  indicating  the  probable 
cause  of  death. 

Same:      pbivilbokd  oommunications.     Statements  of  deceased  made 
8    to  his  wife  and  parents,  both  before  and  after  he  became  a  mem- 
ber  of  the   association,   concerning  the   condition   of  his  health 
were  privileged  and  therefore  inadmissible. 
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Same:    exclusion  of  evidence:     pbejudice.    The  striking  out  of  evi- 

3  dence  concerning  a  fact  practically  conceded  upon  the  trial  is  not 
prejudicial. 

Same:    cause  of  death:    burden  of  proof:    instructions.    Where  the 

4  by-laws  of  an  accident  association,  providing  that  whenever  a 
member  in  good  standing  dies  within  a  certain  time,  the  result 
solely  of  external,  violent  and  accidental  injury,  are  by  reference 
made  a  part  of  the  contract  of  insurance,  the  burden  is  upon  the 
plaintiff  to  show  that  death  resulted  from  such  cause.  But  where 
the  association  claims  that  death  resulted  from  one  of  the  causes 
excepted  by  the  contract,  it  has  the  burden  on  that  issue.  The 
instructions  in  this  case  are  held  to  properly  state  the  burden 
resting  upon  plaintiff  to  show  that  death  was  due  solely  to  the 
accident,  and  did  not  result  directly  or  indirectly  in  consequence 
of  disease. 

Same:      construction   of   contract.     The  provision  in   an   accident 

5  policy  that  there  shall  be  no  liability  for  an  injury  or  death  re- 
sulting in  whole  or  in  part,  directly  or  indirectly,  from  disease, 
etc.,  will  be  construed  most  strongly  against  the  association;  and 
win  be  held  to  apply  only  to  such  diseases,  or  bodily  or  mental 
infirmity,  as  in  some  manner  contribute,  directly  or  indirectly, 
either  to  the  injury  or  death. 

Same.     The  provision  of  an  accident  policy  exempting  the  association 

6  from  liability  for  death  resulting  directly  or  indirectly,  wholly 
or  in  part,  from  medical  or  surgical  treatment,  is  held  to  cover 
cases  of  accident  growing  out  of  such  treatment,  and  not  to  apply 
to  medical  or  surgical  treatment  necessitated  by  an  accident.  But 
in  the  instant  case  this  defense  was  not  available  to  the  defend- 
ant because  not  pleaded. 

flame:    refusal  of  instructions.    Where  the  claimed  accident  was  an 

7  abrasion  of  the  skin  by  means  of  a  brush  used  by  a  bath  attendant, 
and,  after  properly  defining  the  terms  "accident"  and  "acci- 
dental, ' '  the  court  charged  that  plaintiff  had  the  burden  of  showing 
that  the  accident  as  thus  described  caused  the  death,  and  that  it 
must  appear  from  a  preponderance  of  the  evidence  that  death  was 
caused  proximately  and  solely  by  external,  violent  and  accidental 
means,  the  jury  could  not  have  returned  a  verdict  for  any  other 
cause  than  that  claimed;  and  refusal  to  instruct  that  plaintiff  could 
not  recover  if  death  was  caused  by  an  operation  to  relieve  deceased 
from  a  sore  or  boil  on  his  limb  was  not  prejudicial. 

InatmctloiiB:     harmless  error.    Where  a  division  of  a  pleading  was 

8  withdrawn   during  the  trial  and  the  attention   of  the  jury  was 
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called  to  that  fact,  but  in  stating  the  issues  the  court  by  mistake 
included  the  same  though  he  did  not  read  it  to  the  jury,  and  by 
oversight  the  instructions  went  to  the  jury  without  correction, 
omission  to  read  that  portion  of  the  instruction,  and  a  subse- 
quent showing  that  the  jury  did  not  consider  the  same  in  making 
up  their  verdict,  removed  any  possible  prejudice.  Moreover  the 
instruction  would  not  have  been  prejudicial  if  read  to  the  jury; 
as  the  court  specifically  directed  their  attention  to  the  issues  in 
the  main  part  of  the  charge  and  there  made  no  reference  to  the 
withdrawn  issue. 

Appeal  from  Polk  District  Court. — Hon.  Hugh  Brennan, 

Judge. 

Wednesday,  November  20,  1912. 

Action  at  law  upon  a  certificate  of  membership  in  the 
defendant  association  issued  to  Leo  0.  Vernon ;  plaintiff  being 
the  beneficiary  named  in  said  certificate.  Upon  issues  joined, 
the  case  was  tried  to  a  jury,  resulting  in  a  verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals. — Affirmed. 

Sullivan^  &  Sullivan,  for  appellant. 

Dunshee  &  Haines,  for  appellee. 

Deemer,  J. — ^The  defendant,  a  mutual  benefit  accident 
association,  on  the  21st  day  of  February,  1905,  issued  to  Leo 
O-  Vernon  a  certificate  of  membership,  naming  plaintiff  (his 
wife)  as  beneficiary.  The  certificate  was  issued  pursuant  to 
an  application  of  the  assured  in  which  he  stated  in  answer  to 
an  interrogatory  that  he  had  some  kidney  trouble.  He  left 
unanswered  a  question  as  to  whether  or  not  he  had  ever  had 
Bright 's  disease.  Assured  died  on  the  30th  day  of  July,  1909, 
and  plaintiff  claims  that  his  death  was  the  result  of  blood 
poison  due  to  an  abrasion  of  skin  on  one  of  his  limbs,  caused 
by  the  use  of  a  brush  or  other  implement  in  the  hands  of  a 
bath  attendant  while  giving  him  a  bath  at  a  sanitarium  in 
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the  town  of  Colfax.  Defendant  denies  that  he  died  of  blood 
poisoning,  and  claims  that  his  death  was  caused  or  contributed 
to  by  a  diseased  condition  of  the  kidneys.  On  these  issues  the 
case  was  tried  to  a  jury  with  the  result  hitherto  stated.  Nu- 
merous assignments  of  error  are  made  in  the  brief,  and  to  such 
as  are  regarded  as  material  we  shall  now  devote  our  atten- 
tion. 

I.    In  making  her  case,  plaintiff  was  permitted  to  prove 
over  defendant's  objections  that  early  in  the  month  of  July 
of  the  year  1909,  while  she  and  her  husband  were  at  the  sani- 
i.  AcciDTOTT  IN-     t&rium  in  Colfax,  the  husband  went  to  the 
Sen^e*?' res^*'     bathroom  for  a  bath,  and  that  upon  his  return 
*^'**®'  he  exhibited  to  her  one  of  his  limbs,  disclos- 

ing an  abrasion  of  the  skin,  with  the  remark,  '^I  want  to  show 
you  how  rough  that  damn  fool  was  with  me  in  the  bathroom. " 
This  testimony  was  properly  res  gestae  of  the  transaction,  and 
there  was  no  error  in  overruling  defendant's  objection.  N* 
A.  Ass'n  V.  Woodson,  64  Fed.  689  (12  C.  C.  A.  392) ;  Keyes 
V,  Cedar  Falls,  107  Iowa,  509;  Insurance  Co,  v.  Mosley^  8 
Wall.  397  (19  L.Ed.  437). 

During  the  illness  which  followed  and  finally  resulted  in 
death,  it  seems  that  deceased  was  in  pain  from  the  wound, 
and  witnesses  were  permitted  to  testify  to  his  declarations 
of  present  pain  in  the  limb.  In  this  there  was  no  error.  These 
declarations  were  also  part  of  the  res  gestae  and  were  material 
as  indicating  a  probable  cause  of  death. 

Defendant  sought  to  show  the  assured 's  condition  of 
health,  both  prior  to  and  after  he  became  a  member  of  the 

association,  and  before  it  is  claimed  he  re- 
lefped  communi-  ccived  his  injuncs  by  declarations  or  admis- 
sions made  by  him  to  his  father  and  mother, 
and  also  to  his  wife,  the  plaintiff.    The  declarations  said  to 
have  been  made  to  his  wife  were  absolutely  privileged,  and 
therefore  inadmissible. 

Our  attention  has  not  been  called  to  any  other  declar- 
ation sought  to  be  introduced ;  but,  if  such  were  offered,  they 
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were  inadmifiBible  as  against  the  plaintiff,  unless  shown  to 
have  been  part  of  the  res  gesia.  These  propositions  are 
ruled  by  the  SutcUffe  v.  Association,  119  Iowa,  220,  and  need 
not  be  further  elaborated. 

Complaint  is  made  of  the  striking  out  of  some  of  plain- 
tiff's testimony,  and  particularly  of  a  statement  made  by 
3  sam»-  excia-  ^^^  *^*^*  ^®^  husband  **was  troubled  with  a 
dence°' p7eju-  s^i^^*  kidney  trouble  ever  since  the  Cedar 
^*^'  Rapids  fire."     There  is  some  doubt  about 

whether  the  ruling  went  this  far,  but,  if  it  did,  there  was 
no  prejudice,  for  this  fact  was  virtually  conceded  upon 
the  trial.  Again  the  witness  said  that  her  only  means  of 
knowledge  was  from  statements  made  to  her  by  her  husband. 
Assuming  that  to  be  true,  the  ruling  seems  to  be  sustained 
in  the  Sutcliffe  case,  swpra. 

Some  rulings  on  the  rejection  of  testimony  were  erron- 
eous, but  they  were  either  fully  covered  by  subsequent  ad- 
mission or  were  without  prejudice. 

II.  The  certificate  of  membership,  or  the  articles  of  in- 
corporation and  by-laws  which  by  reference  were  made  a  part 
of  the  certificate,  contained  the  following,  among  other,  pro- 
visions. 

Art.  6,  Sec.  2.  Benefits:  Whenever  a  member  in  good 
standing  shall,  through  external,  violent  and  accidental  means, 
receive  bodily  injuries,  which  shall,  independently  of  all  other 
causes  result  in  death  within  twenty-six  (26)  weeks  from  said 
accident,  the  beneficiary  named  in  his  application  for  member- 
ship or  his  heirs,  if  no  beneficiary  is  named  therein,  shall  be 
paid  the  proceeds  of  one  assessment  of  two  ($2.00)  upon  each 
member  in  good  standing,  but  in  no  case  shall  said  sum 
exceed  the  sum  of  five  thousand  ($5,000)  dollars,  and  shall  be 
in  full  satisfaction  of  all  liability  to  the  said  deceased  member, 
his  beneficiary,  heirs  or  legal  representatives. 

Art.  6,  Sec.  6.  Benefits:  Nor  shall  this  ass6ciation  be 
liable  in  any  manner  to  any  member  or  beneficiary  for  any 
indemnity  or  benefit  for  accidental  death,  loss  of  limb,  sight, 
disability    resulting    wholly    or    partially,    directly    or  in- 
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directly,  from  any  of  the  following  causes,  condi- 
tions or  acts,  or  when  the  member  is  under  the  influence 
or  affected  by  any  of  the  conditions  or  acts  to  wit:  disease, 
bodily  or  mental  infirmity,  medical  or  surgical  treatment. 
.  .  .  Each  of  the  foregoing  causes,  conditions  or  acts  are 
expressly  exempted  from  all  the  provisions  of  these  by-laws 
granting  to  members  or  beneficiaries  thereof  benefits  or  in- 
demnities. 

In  view  of  these  provisions,  and  in  the  light  of  the  testi- 
mony, it  is  contended  for  appellant  that  the  plaintiff  did  not 
A  a*^«.  ^„«^  make  out  a  case,  and  that  the  court  erred  in 
Sen^of^pro^f'  ^^®  ^^  ^^  instructions;  and  also  erred  in 
instrucfiona.  denying  certain  requests  made  by  the  defend- 
ant. That  all  these  provisions  became  a  part  of  the  contract, 
and  that  the  burden  was  ui)on  plaintiff  of  showing  tiiat  the 
deceased  came  to  his  death  by  external,  violent,  and  a)cci- 
dental  means,  is  well  established  by  authority.  Binder  v. 
Association^  127  Iowa,  25;  Games  v.  Association,  106  Iowa, 
281 ;  Taylor  v.  Insurance  Co.,  110  Iowa,  621. 

But  it  is  also  true  that  the  burden  was  upon  the  defend- 
ant to  show  that  deatii  resulted  from  one  of  the  causes  ex- 
cepted from  the  contract  of  membership.  Jones  v.  Associ- 
ation, 92  Iowa,  652;  Carnes  v.  Association,  106  Iowa,  281. 

The  trial  court  did  not  err  to  defendant's  prejudice  in 
instructing  upon  these  propositions,  but  it  is  contended  that 
it  erred  in  giving  the  following: 

(4)  It  is  provided  in  the  by-laws  of  the  defendant  asso- 
ciation, which  is  a  part  of  the  contract  sued  on,  that  no  bene- 
fits shall  be  paid  for  death  caused  wholly  by  disease,  nor  in 
any  case  except  when  the  accidental  injury  was  the  proximate 
and  sble  cause  of  the  death.  Under  the  terms  of  this  con- 
tract, the  defendant  is  only  liable  in  the  event  that  death 
resulted  solely,  and  independently  of  all  other  causes,  from 
the  alleged  accident,  and  this  the  plaintiff  must  prove  by  a 
preponderance  of  the  evidence.  This  provision  of  the  by-laws 
of  the  defendant  association  entered  into  became  and  was  at 
the  time  of  the  death  of  the  said  Leo  0.  Vernon,  a  part  of  the 
contract  between  him  and  the  defendant  association,  and  is 
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binding  upon  the  plaintiff  and  the  defendant  association  in 
this  case.  (5)  If  you  find  by  a  preponderance  of  the  evidence 
that  an  accident  happened  to  the  deceased,  Leo  0.  Vernon,  by 
an  abrasion  of  the  skin  of  his  left  leg  by  the  use  of  a  brush 
by  an  attendant  administering  said  bath,  and  that  from  such 
abrasion  blood  poison  or  septicemia  set  in,  and  you  further 
find  that  by  virtue  of  this  injury  and  the  resulting  blood  poi- 
son, if  you  find  there  was  such  injury  and  bloody  poison,  death 
resxdted  as  the  sole  result  thereof,  then  and  in  that  event  the 
plaintiff  will  be  entitled  to  recover  in  this  case,  and  you  should 
so  find  by  your  verdict.  If,  however,  you  find  that  the  death 
of  the  said  Leo  0.  Vernon  resulted  directly  or  indirectly  from 
or  in  consequence  of  disease,  then  there  can  be  no  recovery 
in  this  case,  and  your  verdict  in  that  case  should  be  for  the 
defendant. 

Error  is  also  predicated  upon  the  court's  failure  to  give 
the  following  bearing  upon  the  same  proposition : 

(3)  You  are  instructed  that  it  is  provided  in  the  con- 
tract sued  on:  'Nor  shall  this  association  be  liable  in  any 
manner  to  any  member  or  beneficiary  for  any  indemnity  or 
benefit  for  accidental  death,  loss  of  limb,  of  sight,  disability 
resulting  wholly  or  partially,  directly  or  indirectly,  from  any 
of  the  following  causes,  conditions  or  acts,  or  when  the  mem- 
ber is  under  the  influence  or  affected  by  any  such  cause,  con- 
dition or  act,  to  wit :  disease,  bodily  or  mental  infirmity.  .  .  . 
Each  of  the  foregoing  causes,  conditions  or  acts  are  expressly 
exempted  from  all  the  provisions  of  this  bylaw  granting  to 
members  or  beneficiaries  thereof  benefits  or  indemnities.' 
You  are  instructed  that,  if  at  the  time  of  the  alleged  injury, 
if  you  find  an  injury  was  received,  the  said  Leo  0.  Vernon 
was  in  any  manner  affected  by  disease  or  bodily  infirmity, 
then  the  plaintiff  cannot  recover  and  you  should  so  find.  (4) 
You  are  instructed  that,  before  the  plaintiff  in  this  cause  can 
recover,  you  must  find,  by  a  preponderance  of  the  evidence, 
that  the  death  of  said  Leo  O.  Vernon,  independently  of  all 
other  causes,  was  the  result  of  external,  violent,  and  accidental 
means,  and  if  you  find  that  other  causes  contributed  to  his 
death  besides  said  injury,  if  you  find  he  did  receive  one,  then 
in  such  event  the  plaintiff  could  not  recover,  and  you  &^ould 
80  find.     (5)    You  are  instructed  that,  if  you  find  that  the 
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death  of  Leo  0.  Vernon  was  caused  directly  or  indirectly, 
wholly  or  in  part,  by  disease  or  bodily  infirmity  afflicting  Leo 
0.  Vernon  at  the  time  of  the  alleged  accident,  if  he  did  receive 
an  injury,  then  you  are  instructed  that  the  plaintiff  could  not 
recover,  and  you  should  so  find.  (6)  Tou  are  instructed  it  is 
claimed  by  the  defendant  association  the  said  Leo  0.  Vernon 
prior  to  and  at  the  time  of  his  death  was  affected  by  a  disease, 
and  that  his  death  resulted  from  such  disease.  If  you  find 
that  the  said  Leo  O,  Vernon,  prior  to  and  at  the  time  of  his 
death,  was  affected  by  disease,  and  such  disease  contributed 
to  his  death,  then  said  death  was  not  accidental  within  the 
meaning  of  these  instructions,  and  the  plaintiff  cannot  recover. 
(7)  You  are  instructed  that  the  contract  sued  on  provides: 
'Nor  shall  this  association  be  liable  in  any  manner  to  any 
member  or  beneficiary  for  any  indemnity  or  benefit  for  acci- 
dental death  .  .  .  resulting  wholly  or  partially,  directly 
or  indirectly,  from  any  of  the  following  causes,  conditions  or 
acts,  or  when  the  member  is  under  the  influence  of  or  affected 
by  any  such  condition  or  acty  to  wit,  medical  or  surgical  treat- 
ment.' If  you  find  that  the  said  Leo  O.  Vernon,  deceased, 
did  receive  an  injury  in  the  manner  alleged  and  stated  in 
the  petition  of  the  plaintiff,  yet  if  you  further  find  that  said 
injury  was  the  result  of  medical  or  surgical  treatment  for  the 
purpose  of  relieving  the  said  Vernon  from  his  then  condition, 
then  in  that  case  the  defendant  would  not  be  liable  even  if  he 
did  receive  accidental  injury.  (9)  You  are  instructed  that  if 
you  find  by  a  preponderance  of  the  evidence  that  the  sore  or 
boil  upon  the  left  leg  of  Leo  0.  Vernon  was  open  or  incised 
by  his  attending  physician,  and  that  thereafter  an  infection 
set  in  by  reason  of  such  incision,  then  you  are  instructed  this 
is  not  an  accident  for  which  the  defendant  herjein  would  be 
liable,  and  you  should  so  find. 

In  connection  with  those  given,  the  following  should  also 
be  considered: 

(2)  It  appears  from  the  record  without  controversy  in 
this  case  that  Leo  0.  Vernon  became  a  member  of  the  defend- 
ant association  in  the  year  1905,  and  so  continued,  and  was 
at  the  time  of  his  death  a  member  in  good  standing  in  said 
association ;  that  the  said  Leo  0.  Vernon  died  near  Bloomfield, 
Iowa,  on  the  30th  day  of  July,  1909 ;  and,  if  the  plaintiff  is 
entitled  to  recover  in  this  case,  the  amount  of  her  recovery  will 
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be  $5,000,  with  interest  at  6  per  cent,  per  annum  from  the 
30th  day  of  September,  1909.  You  will  therefore  accept  these 
as  facts  established  in  the  case.  (3)  The  plaintiff  in  this  case 
claims  that  the  said  Leo  0.  Vernon  died,  at  the  time  herein- 
before stated,  from  an  accidental  injury  produced  by  a  bath 
attendant  rubbing  the  left  leg  of  the  said  Leo  O.  Vernon  so 
hard  as  to  cause  an  abrasion  of  the  skin,  and  that  from  such 
injury  septicaemia  or  blood  poison  set  in,  which  was  the  sole 
and  proximate  cause  of  his  death.  On  the  other  hand,  the 
defendant  in  this  case  claims  that  the  deceased,  Leo  0.  Vernon, 
was  afflicted  with  disease,  and  that  his  death  was  caused  there- 
by, and  that  therefore  his  death  was  not  from  an  accidental 
injury.  .  .  .  'Proximate  cause'  is  the  primary  and  effi- 
cient cause,  or  the  moving  producing  cause — ^that  is,  that  but 
for  such  cause  the  death  of  Leo  0.  Vernon  would  not  have 
occurred. 

Complaint  is  made  of  the  instructions  given,  and  also  of 
the  refusal  to  give  the  ones  asked,  and  the  argument  in  sup- 
port of  these  complaints  is  that  the  provisions  with  reference 
to  benefits  which  we  have  quoted  were  not  correctly  inter- 
preted by  the  trial  court.  The  exact  claim  is  that  the  court 
did  not  succinctly  state  to  the  jury  that  there  could  be  no 
recovery  unless  plaintiff  showed  that  the  death  of  the  assured 
resulted  from  injuries  received  through  external,  violent,  and 
accidental  means,  independently  of  all  other  causes;  and 
failed  to  instruct  that  if  the  death  resulted  wholly  or  in  part, 
directly  or  indirectly,  from  medical  or  surgical  treatment, 
there  could  be  no  recovery.  We  are  of  the  opinion  that  the 
first  proposition  is  fairly  covered  by  the  instructions  given. 
The  jury  was  told  that  plaintiff  must  show  the  **  death  was 
caused  solely  and  proximately  by  accident";  and  the  term 
"proximate  cause"  was  defined.  Again  the  court  charged 
that  defendant  was  liable  only  in  the  event  that  death  re- 
sulted solely  and  independently  of  all  other  causes  from  the 
alleged  accident,  and  specifically  charged  that,  if  the  death 
of  Vernon  resulted  directly  or  indirectly  from  or  in  conse- 
quence of  disease,  there  could  be  no  recovery.  The  instruc- 
tions, as  it  seems  to  us,  cast  the  burden  upon  plaintiff  of  show- 
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ing  that  death  was  due  solely  to  the  accident  and  did  not  result 
either  directly  or  indirectly  from,  or  in  consequence  of,  disease. 

While  what  is  known  as  article  6,  section  6,  of  the  con- 
tract is  somewhat  obscure,  it  would  not  do  to  hold  that  no 

recovery  could  be  had  on  the  certificate  if  the 
^'  stniction^oi       assured  was  aflKcted  with  any  disease  or  bodily 

or  mental  infirmity,  either  at  the  time  he  re- 
ceived his  injuries  or  at  the  time  of  death.  Very  few  per- 
sons are  free  from  some  form  of  disease  or  bodily  infirmity, 
and  if  a  condition  of  that  kind,  without  reference  to  its 
causal  connection  with  death,  should  be  held  a  bar  to  recovery, 
the  proposed  insurance  would  be  a  delusion  and  a  snare. 
Such  conditions  as  we  here  find  are  to  be  construed  most 
strongly  against  the  insurer;  and,  taken  together,  we  think 
they  must  be  held  to  apply  to  such  diseases  or  bodily  or 
mental  infirmity  as  in  some  manner  contribute,  directly  or 
indirectly,  either  to  the  injury  or  to  the  death.  Unless  there 
be  such  contribution,  then  the  death,  loss  of  limb,  etc.,  can- 
not result  either  wholly  or  partially,  directly  or  indirectly, 
therefrom.  In  other  words,  the  disease  or  bodily  infirmity 
must  be  a  cause  or  one  of  the  causes  of  the  injury  or  death, 
and  it  is  not  enough  to  defeat  recovery  to  show  either  disease 
or  bodily  or  mental  infirmity.  Binder  v.  Association,  127 
Iowa,  25.  For  this  reason  the  trial  court  did  not  err  in  the 
instructions  given  or  in  refusing  to  give  the  third  instruc- 
tion asked.  The  fourth,  fifth,  and  sixth  requests  were  suffi- 
ciently covered  in  the  instructions  given. 

There  was  testimony  to  the  effect  that,  shortly  after  the 
assured  arrived  at  Colfax  early  in  the  month  of  July,  a  boil 
or  pimple  about  the  size  of  a  quarter  was  discovered  upon 
his  leg,  and  it  also  appears  that  an  attending  physician  made 
an  incision  at  this  point  in  order  to  afford  relief.  The  wound 
remained  open  after  this  incision,  and  it  is  claimed  for  de- 
fendant that  this  incised  wound  may  have  become  infected 
and  brought  about  the  blood  poisoning  from  which  it  is 
claimed  the  assured  died. 


Feb.  1913]    Vernon  v.  Traveling  Men's  Ass'K.  607 

It  will  be  noticed  that  the  provisions  of  the  contract  from 
which  we  have  quoted  except  accidental  death  resulting  wholly 

or  in  part,  directly  or  indirectly,  from  medical 
or  surgical  treatment  The  seventh  request 
was  made  to  direct  the  jury's  attention  to  this  particular 
provision,  and  it  is  claimed  that  the  court  erred  in  refusing 
to  give  it.  To  this  there  are  two  answers.  The  first  is  that 
no  such  defense  is  pleaded.  An  examination  of  the  answer 
shows  that  no  reference  was  made,  therein  to  this  claimed 
defense. 

Second,  the  instruction  itself  is  fundamentally  wrong  in 
that  it  announces  the  rule  of  nonliability,  even  if  the  medical 
or  surgical  treatment  was  necessary,  or  thought  to  be  neces- 
sary, for  the  purpose  of  relieving  the  assured  from  the  re- 
sults of  an  accidental  injury.  The  provision  of  the  bylaws 
quoted  is  somewhat  obscure  in  its  provisions  regarding  this 
matter,  but  we  do  not  think  it  should  be  held  that  the  associ- 
ation is  not  liable  if  the  medical  or  surgical  treatment  was 
for  the  purpose  of  relieving  the  assured  from  the  results  of 
accidental  injuries.  It  was  undoubtedly  enacted  to  cover 
cases  of  accident  growing  out  of  medical  or  surgical  treat- 
ment, and  should  not  be  held  to  apply  to  such  treatment 
which  was  necessitated  because  of  an  accidental  injury.  Either 
proposition  is  a  sufficient  answer  to  defendant's  contention 
here. 

The  refusal  to  give  the  ninth  request  is  a  little  more  diffi- 
cult to  sustain.  That  has  reference  to  what  would  be  an  acci- 
7  sami:  refusal  ^i^i^^al  injury,  and  has  reference  to  article  6, 
of  Instructions,  ggction  2,  of  the  by-laws,  rather  than  to  article 
6,  section  6.  It  means  nothing  more  than  this:  That  if 
the  insured,  by  reason  of  an  operation  performed  upon  him 
to  relieve  a  sore  or  boil  upon  his  leg,  came  to  his  death,  then 
there  was  no  accident  within  the  meaning  of  the  law.  If  it 
should  be  construed  to  cover  the  exception  contained  in  article 
6,  section  6,  then  the  court  correctly  refused  it,  for  the  reason 
that  no  such  defense  was  pleaded.  Giving  to  the  instruction 
the  only  interpretation  which  we  think  it  will  properly  bear, 
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we  are  inclined  to  the  view  that  while  it  might  well  have  been 
given,  no  prejudice  resulted  from  the  court's  refusal  to  em- 
body it  in  the  charge.  The  court,  after  stating  plaintiffs  claim 
as  set  forth  in  instruction  3,  from  which  we  have  already 
quoted,  defined  an  accident  as  follows:  ''By  'accidental'  is 
meant  as  the  result  of  accident,  happening  by  chance,  unex- 
pectedly taking  place,  not  according  to  the  usual  course  of 
things,  or  not  as  expected.  An  accident  is  an  unexpected 
event  which  happens  as  by  chance,  which  does  not  take  place 
according  to  the  usual  course  of  things,  an  event  which  takes 
place  without  one's  foresight  and  expectation;  an  undesigned, 
sudden,  and  unexpected  event"  And  by  the  fifth,  which  we 
have  hitherto  set  out,  the  burden  was  cast  upon  the  plaintiff 
of  showing  that  the  claimed  abrasion  was  an  accident  caused 
by  a  bath  brush.  The  court  also  said  in  its  charge  that  plain- 
tiff was  required  to  prove  by  a  preponderance  of  the  evi- 
dence that  the  death  of  Leo  0.  Vernon  waa  caused  proxi- 
mately and  solely  by  accident  through  external,  violent,  and 
accidental  means.  It  is  manifest  that,  if  the  jury  had  found 
there  was  no  abrasion  of  the  skin  as  claimed  by  plaintiff,  it 
could  not,  under  the  instructions  as  given,  have  rendered  a 
verdict  for  her.  In  other  words,  had  it  found  that  death 
was  due  to  an  incision  made  to  afford  relief  from  a  sore  or  a 
boil,  it  would  by  the  same  mental  process  have  determined 
*  that  it  was  not  due  to  the  abrasion  upon  the  leg,  as  claimed 
by  plaintiff.  This  was  the  only  claim  of  accident  made  by 
the  plaintiff,  and  this,  under  the  instructions,  she  was  bound 
to  show  to  justify  a  recovery. 

III.    In  a  reply  filed  by  plaintiff,  waiver  of  these  condi- 
.tions  was  pleaded  because  defendant  knew,  or  should  have 

8.  Instructions  :    J™^w°»  ^^  the  condition  of  the  assurcd's  health 
harmless  error,  ^^gn  he  was  admitted  to  membership,  and  that 

it  did  in  fact  know,  because  of  the  reputation  in  the  com- 
munity. During  the  trial  this  division  of  the  reply  was  with- 
drawn, and  at  three  different  times  the  jury's  attention  was 
directed  to  the  matter  of  withdrawal.    Notwithstanding  this 
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fact,  when  the  court  prepared  its  instmctionSy  it  Overlooked 
this  withdrawal,  and  in  stating  the  issues  recited  the  substance 
of  this  division  of  the  answer.  When  he  came  to  read  the  in- 
structions, he  noticed  this  mistake,  and  did  not  read  that  part 
to  the  jury — ^intending,  as  he  says,  to  remove  that  statement 
before  sending  the  instructions  to  the  jury.  This,  too,  he 
failed  to  do,  and  the  statement  went  to  the  jury  room.  After 
the  verdict,  plaintiff  was  permitted  to  show  in  support  of  the 
verdict  that  the  jury  did  not  read  this  part  of  the  instruction, 
and  did  not  hear  the  statement  read.  This  testimony,  if  it 
were  admissible,  and  we  are  inclined  to  think  it  was,  re- 
moved any  possible  prejudice. 

Aside  from  this,  however,  the  error  was  nonprejudicial, 
even  if  read;  for  the  jury  was  specifically  directed  in  the 
main  part  of  the  charge  to  the  exact  issues  they  were  to  deter- 
mine, and  these  made  no  reference  whatever  to  that  issue. 
Indeed,  no  reference  was  made  thereto  save  in  stating  the 
issues  made  by  the  pleadings.  Moreover,  the  jury  was  fully 
advised  by  counsel  and  through  the  remarks  of  the  court  that 
this  issue  was  withdrawn.  The  thought  of  prejudice  is  dis- 
tinctly negatived. 

,  IV.  There  is  testimony  to  support  the  verdict,  and  it  is 
not  for  us  to  say  that  we  would  have  arrived  at  a  different 
conclusion. 

Finding  no  prejudicial  error,  the  judgment  must  be,  and 
it  is,  Affirmed. 


In  Re  Estate  op  Andrew  Law,  Deceased,  Mary  Law  and 
Frank  Law,  Appellants,  v.  Anna  Jones,  Margaret 
Elliot  and  Sadie  Burns,  Appellees. 

Wills:     contest:     mental  capacftt:     evidence.    In  this  will  contest 

1     on  the  ground  of  mental  incapacitj,  tbe  evidence  is  held  sufficient 

to  take  the  question  of  testators  incapacity  to  the  jury,  and  to 

support   a  finding  that   he  was   mentaUy  incompeteBt   when  the 

win  and  codicil  were  executed^ 

Vol.  158  lA.— 39 
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Same:    appeal:     bevixw  of  vebdiot.    Where  there  is  substantial  evi- 

2  dence  in  support  of  the  finding  that  testator  was  mentallj  incom- 
petent to  make  a  will,  the  appellate  court  will  not  disturb  the 
▼erdict  on  the  ground  of  passion  and  prejudice. 

Same:      non-expebt  Evn>ENCE.     A  non-expert  witness  maj  give  his 

3  opinion  of  the  mental  condition  of  a  testator,  when  based  upon 
and  limited  to  the  facts  first   detailed  by  him,  and  which  are 

.    sufficient  to  justify  an  inference  of  insanity. 

Same:     mental  capaoitt:     iNSTEUonoN.    A  testator  must  have  had 

4  sufficient  strength  of  mind  to  know  and  comprehend  the  nature  and 
extent  of  his  property,  the  objects  of  his  bounty,  and  the  distribu- 
tion he  desired  to  make  of  his  estate.  The  instruction  in  this  case 
conforms  to  this  rule. 

Same:    opinion  evidencs:    weight:    instruction.    The  weight  to  be 

5  given  the  evidence  of  expert  and  non-expert  witnesses,  as  to  the 
mental  unsoundness  of  a  testator,  is  a  matter  peculiarly  within 
the  judgment  and  discretion  of  the  jury,  after  they  have  first 
determined  whether  the  facts  testified  to  by  the  witness  are  con- 
sistent with  unsoundness  of  mind,  and  whether  the  facts  recited  in 
the  hypothetical  questions  to  the  experts  have  been  established  by 
the  evidence.  The  instruction  on  the  subject  as  given  by  the  court 
in  this  case  was  correct. 

Same:     requested  instructions.    Befusal  of  a  requested  instruction, 

6  substantially  covered  by  that  given  by  the  court,  is  not  ground  for 
complaint ;  nor  was  the  refusal  of  a  correct  requested  instruction, 
to  the  effect  that  the  opinions  of  non-experts,  testifying  to  the 
unsoundness  of  mind  of  testator,  need  not  be  based  on  detailed 
facts  and  circumstances  but  only  on  acquaintance  and  opportunity 
for  observation,  reversible  error;  the  court  having  admitted  such 
.evidence  and  thus  given  effect  to  the  rule,  and  having  directed 
the  jury  to  consider  all  the  evidence  in  determining  the  issue. 

Same:     mental  capacity:      evidence.     Evidence  of  the  mental  and 

7  physical  condition  and  habits  of  the  executors  named  in  a  will 
is  admissible,  as  bearing  on  the  mental  condition  of  the  testator. 

Appeal  from  Polk  District  Court. — ^Hon.  James  P.  Hewitt, 

Judge. 

Wednesday,  November  20,  1912. 

This  is  a  contest  over  what  purports  to  be  the  last  will 
and  testament  of  Andrew  Law,  deceased.    The  will  was  exe- 
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cnted  in  April  of  the  year  1903,  and  a  duly  executed  codicil 
was  attached  some  time  in  the  year  1909.  Contestants  claimed 
that  testator  was  unsound  of  mind  at  the  time  both  will  and 
codicil  were  executed,  and  also  that  the  execution  thereof  was 
brought  about  by  undue  influence.  The  case  was  tried  to  the 
jury  upon  the  issue  of  mental  capacity;  the  issue  of  undue 
influence  having  been  withdrawn  by  the  trial  court.  The 
jury  returned  a  general  verdict  for  contestants,  and  also  in 
answer  to  special  interrogatories  found  that  testator  was  of 
unsound  mind  and  mentally  incompetent  when  the  will  was 
executed,  and  also  at  the  time  of  the  execution  of  the  codicil 
Proponents  appeal. — Affirmed. 

Bowen  &  Alberson  and  A.  B,  Schuetz,  for  appellants. 
C.  If.  Novrse  and  B.  O.  Paiion,  for  appellee. 

Deemer,  J. — I.  At  the  time  of  the  execution  of  the  will 
testator  was  about  seventy-one  years  of  age,  and  the  codicil 
was  executed  about  six  years  thereafter.  He  died  in  Feb- 
1    w,,- .  -^«       ruary  of  the  year  1910  at  the  age  of  seventy- 

X •    vviuuS  •  con~ 

raSicity  f'^e^-    ^^^^  years.     It  is  claimed  that  he  was  un- 
dence.  sound  of  mind  at  the  time  of  the  execution  of 

both  will  and  codicil,  and  testimony  was  adduced  to  show 
that  he  was  afQicted  with  senile  dementia.  As  the  chief  point 
made  by  appellant  for  a  reversal  is  the  insufficiency  of  the 
testimony  to  take  the  case  to  the  jury,  and  to  sustain  the 
verdict  returned,  we  have  concluded  to  adopt  the  state  of 
facts  recited  in  a  hypothetical  qu^tion  put  to  the  experts  as 
a  basis  for  the  discussion  of  this  proposition.    It  is  as  follows: 

Q.  Doctor,  we  want  your  opinion  as  to  the  probable 
malady  and  mental  soundness  or  unsoundness  of  a  man  who, 
at  the  age  of  about  seventy-two  years  or  seventy-three  years, 
executed  a  written  instrument,  the  validity  of  which  is  in  con- 
troversy in  this  suit.  About  ten  years  prior  to  the  execution 
of  the  instrument  this  man  had  a  severe  illness  lasting  about 
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six  weeks;  the  illness  coming  upon  him  suddenly  in  corn- 
husking  time  and  while  he  was  working  unusually  hard.  Dur- 
ing the  early  part  of  the  illness  he  was  unconscious  at  times ; 
his  mind  wandering.    After  the  illness  he  walked  for  a  time 
with  a  cane,  and  then  with  a  crutch  and  cane,  and  then  in 
later    years    upon    crutches — ^two    crutches — his    shoulders 
drooped ;  his  back  was  greatly  bent  forward,  almost  double ; 
he  carried  his  head  bent;  he  dragged  his  feet  as  he  walked; 
he  had  difSculty  in  getting  about;  he  complained  of  headaches 
and  of  dizziness ;  he  was  at  times  melancholy  and  despondent. 
These  conditions  grew  worse  up  to  the  time  of  his  death  which 
occurred  in  February,  1910.     After  his    illness    he    never 
worked  except  at  times  for  a  short  period  doing  small  chores; 
his  general  health  was  bad ;  he  suffered  pain  in  various  parts 
of  his  bo4y;  he  was  physically  weak  and  infirm;  his  joints 
were  stiff,  his  arteries  hardened,  his  hands  shrunken  and  they 
trembled  when  he  attempted  to  use  them  for  ordinary  pur- 
poses; his  vision  was  impaired;  his  hearing  was  impaired. 
Prior  to  his  illness  he  had  always  been  a  strong  man,  upright 
in  carriage,  good  health,  self-reliant.    After  the  illness  he  was 
physically  as  above  described;  he  was  childish,  pessimistic 
as  to  his  health,  fretful,  querulous,  was  restless,  would  wander 
around  his  premises  and  amongst  his  stock  in  the  nighttime  in 
his  barnyard,  would  frequently  worry  over  immaterial  mat- 
ters, and  he  would  sit  in  his  chair  and  whisper,  mumble  to  him- 
self, and  would  talk  to  himself  and  among  his  stock,  and  to  his 
stock  when  he  was  among  them,  and  although  he  was  a  man 
worth  $40,000,  neighborhood  of  $40,000  unincumbered  prop- 
erty, he  would  worry  over  poverty,  probably  the  poorhouse 
would  be  his  end.    He  was  forgetful,  and  asked  questions  and 
soon  after  repeat  them,  would  miscall  names,  would  tell  foolish 
stories,  sing  foolish  songs,  and  a  few  weeks  before  he  executed 
the  instrument  in  question  his  sister  died,  and  it  became  neces- 
sary for  him  to  make  a  sworn  statement  of  his  heirs,  which  con- 
sisted of  his  and  her  brothers  and  sisters  and  a  nephew  and 
niece,  and  he  gave  his  own  name  and  names  of  nephew  and 
niece  as  the  only  heirs  of  the  deceased  sister,  forgetting  the 
names  of  two  brothers  and  three  sisters  who  were  equal  heirs 
with  himself  and  entitled  to  a  portion  of  the  estate.    His  sister 
left  a  watch,  and  immediately  after  the  funeral  he  took  it  and 
gave  it  to  a  grandchild.    The   parents  of  the  grandchild  told 
her  she  was  not  entitled  to  it;  that  her  grandfather  had  no 
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right  to  give  it  to  her;  and  she  returned  it  to  him  and  he 
became  provoked — said  he  did  have  a  right  to  give  it. 

This  is  a  fairly  accurate  statement  of  what  the  testi- 
mony offered  for  contestants  tended  to  show.  And  we  may 
here  pause  long  enough  to  say  that  the  ruling  on  the  ob- 
jection to  this  question  was  correct,  for  there  was  sufficient 
testimony  upon  which  to  base  it.  Meeker  v.  Meeker,  74 
Iowa,  357. 

The  answer  made  by  the  expert  to  the  direct  question 
of  whether  or  not,  assuming  the  facts  stated  to  be  true,  testa- 
tor was  sound  or  unsound  of  mind  was  that 
^'  revf"w  of^er-  he  was  of  unsound  mind.  Of  course  this  an- 
swer is  not  binding  either  upon  us  or  the  jury, 
but  we  may  and  should  view  the  testimony  in  the  light  of 
the  opinion  of  both  experts  and  nonexperts.  Assuming  that 
the  jury  accepted  this  testimony  as  true,  notwithstanding  the 
testimony  introduced  by  proponents  which  tended  to  show 
sanity,  and  conceding  that  to  our  minds  this  testimony  over- 
came the  showing  made  for  contestants,  we  yet  have  to  con- 
sider the  verdict  as  a  verity,  unless  the  testimony  be  such  as 
to  indicate  passion  or  prejudice  on  the  part  of  the  jury,  and 
this  we  cannot  do  unless  there  be  no  substantial  evidence  in 
support  of  the  verdict.  Bever  v.  Spangler,  93  Iowa,  576; 
Sheffield  v.  Hanna,  136  Iowa,  579 ;  Nutter  v.  Instirance  Co,, 
156  Iowa,  539 ;  Betts  v.  Beits,  113  Iowa,  115 ;  In  re  Hfmnaker^s 
WUl,  155  Iowa,  73.  Manifestly  there  was  such  a  showing 
here  on  behalf  of  contestants  that  we  are  not  justified  in 
interfering. 

II.  Various  nonexpert  witnesses  were  permitted  to  give 
their  opinion  as  to  testator's  unsoundness  of  mind.  This  they 
ba  ■  •  non-  ^^^  upon  f  acts  stated  by  them,  and  these  opin- 
expert  eyidence.  iQ^g  were  properly  limited  to  a  state  of  facts 
to  which  they  had  given  testimony.  In  this  there  was  no 
error.  Stutsmcm  v.  Sharpless,  125  Iowa,  335;  Barry  v. 
Walker,  152  Iowa,  154;  Betts  v.  Betts,  113  Iowa,  118.    It  is 
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said,  however,  that  in  some  instances  the  facts  related  were 
not  sufficient,  in  themselves,  to  indicate  insanity,  and  that  the 
trial  court  should  have  sustained  objections  calling  for  these 
opinions  on  the  facts  so  recited.  Ordinarily,  if  there  be  any 
facts  which  would  justify  an  inference  of  insanity,  the  wit- 
ness is  permitted  to  answer,  and  the  value  of  the  opinion  is 
for  the  jury.  Barry  v.  Walker,  152  Iowa,  154 ;  Betts  v.  Beits, 
113  Iowa,  118.  Of  course  if  no  facts  are  recited  which  tend 
to  show  unsoundness  of  mind,  the  court  should  not  permit 
the  witness  to  give  an  opinion,  but,  in  case  reasonable  minds 
might  differ  on  the  proposition,  the  witness  should  be  al- 
lowed to  answer,  and  the  whole  matter  should  go  to  the  jury, 
which  is  the  final  arbiter  of  the  facts  in  every  case.  In  the 
light  of  these  rules,  we  have  examined  the  record  upon  each 
and  all  of  the  rulings  complained  of  and  find  no  error.  Stuts- 
man V.  Sharpless,  125  Iowa,  335. 

III.     The  trial  court  gave  the  following,  among  other, 
instructions : 


(6)  A  person  of  sound  mind — ^that  is,  one  who  has  suffi- 
cient mental  capacity  to  make  a  valid  will — ^within  the  mean- 
ing of  the  law  in  this  case,  is  one  who  has  full  and  inteUigeni 
knowledge  of  the  act  he  is  engaged  in,  a  full  knowledge  of  the 
property  he  possesses,  and  intelligent  perception  and  under- 
standing of  the  disposition  he  desires  to  make  of  it,  and  of  the 
persons  he  desires  shall  be  the  recipients  of  his  bounty,  and 
the  capacity  to  recollect  and  comprehend  the  nature  of  the 
claims  of  those  who  are  excluded  from  participating  in  his 
bounty;  but  it  is  not  necessary  that  he  should  have  sufficient 
capacity  to  make  contracts  and  do  business  generally,  nor  to 
engage  in  complex  and  intricate  business  matters.  If  the 
testator  had  an  intelligent  knowledge  of  the  nature  of  the 
instrument  he  was  executing,  and  sufficient  intelligence  and 
strength  of  mind  to  know  and  comprehend  the  natural  objects 
of  his  bounty,  the  nature  and  extent  of  his  estate,  and  the  dis- 
tribution he  wished  to  make  of  his  property,  he  had  sufficient 
mental  capacity  to  make  a  will. 
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The  italicised  parts  of  the  instruction  are  complained 
of.    The  instruction  is  fully  approved  in  Meeker  v.  Meeker, 

4.  same:  mental  7^  lowa,  352,  and  we  have  never  departed 
Btnmion'  from  the  rule  there  announced.    Taken  as  a 

whole,  the  words  complained  of  are  so  modified  and  ex- 
plained that  the  instruction  as  an  entirety  does  not  run  counter 
to  the  rules  expressed  In  Re  Evans^  Estate,  114  Iowa,  240, 
and  Perkins  v.  Perkins,  116  Iowa,  253.  Of  course  complete 
and  perfect  knowledge  in  the  broadest  sense  is  not  required ; 
but  testator  must  have  had  strength  of  mind  enough  to  know 
and  comprehend  the  nature  and  extent  of  his  property,  the 
objects  of  his  bounty,  and  the  distribution  he  desired  to  make 
of  his  estate.  This  is  what  the -court  instructed,  and  there 
was  no  error. 

IV.    The  following  instruction  is  also  complained  of: 

(13)  Testimony  has  been  given  in  this  case  consisting  of 
opinions  of  nonexpert  witnesses  as  to  the  unsoundness  of 
mind  of  the  testator,  Andrew  Law,  and  in  relation  thereto  said 

5.  Same:  opin-  witnesses  have  testified  to  certain  facts  and 
wei/ht  f ^in-* '  circumstances  which  they  claim  to  have  ob- 
struction, served    as    to  the    acts,     appearance,    and 

conduct  of  said  Andrew  Law  both  before  and  after  the 
times  of  the  execution  of  the  said  will  and  the  codicil  thereto. 
The  law  requires  tlie  opinion  of  such  witnesses  to  be  based 
upon  facts  which  are  given  in  evidence  and  detailed  to  the 
jury  by  said  witnesses  before  giving  said  opinion,  and  it  ia 
for  you  to  say  what  weight  is  to  be  given  to  such  opinion  of 
any  such  witnesses  after  first  determining  whether  the  facts 
and  circumstances  testified  to  by  him  and  detailed  to  the 
jury  upon  which  said  opinion  is  based,  are  consistent  with 
unsoundness  of  mind  as  elsewhere  defined  in  these  instructions. 
With  such  limitation,  the  weight  to  be  given  the  opinions  of 
witnesses,  both  expert  and  nonexpert,  is  a  matter  peculiarly 
within  your  sound  judgment  and  discretion,  and  you  should 
consider,  in  connection  therewith,  the  facts  disclosed  by  those 
witnesses  who  have  given  opinions  of  unsoundness  of  mind, 
based  upon  their  observations  of  the  deceased  as  detailed  in 
evidence,  and  also  whether  or  not  the  facts  enumerated  in  the 
hypothetical  questions  propounded  to  expert  witnesses  have 
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been  established  by  the  evidence  offered  and  admitted  upon 
the  trial. 

This  instruction  has  ample  support  in  the  cases. 
V.    Proponents  asked  the  court  to  give  two  instructions, 
which  we  here  quote: 

(20)  Evidence  has  been  introduced  in  this  case  tending 
to  show  that  Andrew  Law,  deceased,  at  the  time  of  the  mak- 
ing of  the  will  in  controverjty  involved  in  this  action,  was 

afflicted  with  a  mental  disease  known  as 
quested  instruc-  senile  dementia.  The  fact  that  Andrew  Law 
^*^°"'  was    afflicted    with    such    disease,    if    you 

find  from  the  evidence  that  it  is  a  fact,  does  not  necessarily 
mean  that  Andrew  Law  was  by  reason  thereof  incapable  of 
making  the  will  and  codicil  in  controversy.  A  person  may 
be  insane  or  unsound  in  mind  on  some  subjects,  and  be  per- 
fectly sane  or  sound  as  to  others.  The  law  is  that,  in  order  to 
defeat  the  will  and  codicil  in  this  action,  Andrew  Law,  de- 
ceased, must  have  been  mentally  incompetent  to  transact  the 
very  business  in  question,  to  wit,  the  making  of  the  will  and 
codicil;  and  if  you  find  with  reference  to  making  such  will 
and  codicil,  at  the  time  of  the  making  thereof,  he  was  com- 
petent to  understand,  without  prompting,  the  nature  and 
extent  of  his  property,  the  distribution  he  desired  to  make 
thereof,  the  proportionate  shares  he  wished  to  make  descend 
to  th(JBe  he  wished  to  make  the  recipients  of  his  bounty,  and 
was  capable  of  understanding  who  were  the  natural  objects 
of  his  bounty,  then,  and  in  that  event,  your  verdict  will  be 
for  the  proponents.  (14)  Testimony  has  been  given  in  this 
cause  consisting  of  opinions  of  law  or  nonexpert  witnesses 
as  to  the  unsoundness  of  mind  of  the  testator,  Andrew  Law. 
In  this  connection  you  are  instructed  that  such  testimony,  to 
be  of  any  value  must  be  based  and  based  alone  on  facts  and 
circumstances  detailed  by  such  witnesses  to  you  while  on  the 
stand,  showing  or  tending  to  show  indications  of  mental  un- 
soundness. On  the  other  hand,  opinion  evidence  of  witnesses 
testifying  as  to  the  soundness  of  mind  of  the  testator,  Andrew 
Law,  need  not  be  based  upon  any  detailed  facts  or  circum- 
stances given  by  the  witness  giving  testimony  as  to  such 
soundness,  but  only  upon  acquaintance  and  opportunity  for 
observation.    In  determining  what  weight  you  shall  give  to 
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the  opinions  of  lay  or  nonexpert  witnesses  testifying  to  the 
unsoundness  of  mind  of  the  testator,  Andrew  Law,  you  are 
to  take  into  consideration  what  facts  upon  which  such  wit- 
ness bases  his  opinion,  and  those  only,  and  give  to  such  opin- 
ion such  weight  as  you  may  deem  them  entitled  to. 

The  substance  of  the  first  of  these  instructions  was  given 
by  the  court  in  its  charge,  and  proponents  have  no  just 
ground  for  complaint.  The  second  announces  a  correct  rule 
of  evidence,  and  no  specific  instruction  was  given  with  ref- 
erence to  this  matter.  However,  the  court  admitted  such 
testimony,  thus  in  effect  announcing  the  rule  of  the  requested 
instruction,  and  further  directed  the  jury  to  consider  all  the 
testimony  adduced  in  determining  the  issue  submitted.  We 
are  constrained  to  hold  that  no  prejudicial  error  resulted 
from  the  court's  failure  to  give  the  second  of  the  foregoing 
requests.  The  instruction  with  reference  to  the  opinions  of 
nonexperts  who  gave  their  opinions  as  to  testator's  insanity 
was  correct,  and  such  an  instruction,  although  relating  some- 
what to  rules  of  evidence,  was  a  proper  one.  and  one  favor- 
able to  proponents. 

VI.  Although  a  little  out  of  order,  we  shall  here  con- 
sider some  minor  matters  complained  of.     Contestants  were 

permitted,  over  objections  from  proponents, 
^*  capocity^evi-      to  show  that  testator's  widow  could  not  read 

or  write,  and  also  that  Prank  Law,  one  of  the 
proponents  and  main  devisees  under  the  will,  was  addicted 
to  drink.  Prank  Law,  and  his  mother,  Mary  Law,  were  named 
as  executors  of  the  will,  and  it  is  claimed  that  the  testimony 
was  admissible  as  bearing  upon  testator's  strength  of  mind; 
the  thought  being  that  the  parties  named  as  executors  were  in- 
competent to  act  as  such,  which  testator  would  have  known 
and  realized  had  he  been  of  sound  mind.  Por  this  purpose 
the  testimony  was  admissible.  In  this  connection  the  trial 
court  gave  the  following  instructions:  '*(14)  Testimony  has 
been  given  in  this  case  relating  to  the  habits  of  Prank  Law, 
one  of  the  proponents  in  the  case  and  named  as  executor  in 
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the  will  in  controversy  herein,  with  reference  to  his  use  of  in- 
toxicating liquors.  You  are  instructed  that  this  testimony 
has  been  admitted  for  the  purpose  of  showing  the  relations 
existing  between  Frank  Law  and  the  deceased,  Andrew  Law, 
and  as  bearing  upon  the  mental  condition  or  capacity  of  the 
deceased  testator,  Andrew  Law.  Standing  alone,  such  testi- 
mony is  not  evidence  of  mental  incapacity,  but  the  same  may 
be  considered  by  you  in  connection  with  all  the  other  evidence 
admitted  upon  the  trial  bearing  upon  that  question."  More- 
over, testimony  as  to  the  habits  of  Frank  Law  was  admissible, 
as  also  was  testimony  as  to  the  character  and  habits  of  all  the 
other  children  and  heirs  of  the  testator,  in  determining  testa- 
tor's state  of  mind  and  the  nature  of  the  bounty  he  gave  by 
his  will.  In  order  to  judge  of  the  nature  of  the  will,  it  was 
important  for  the  jury  to  know  each  and  all  of  these  matters. 

YII.  It  is  said  that  nonexperts  as  to  unsoundness  of  inind 
were  not  confined  in  the  questions  propounded  to  the  testimony 
given  by  them  with  reference  to  testator's  conduct  An  ex- 
amination of  the  record  discloses  that  this  is  a  mistake.  The 
trial  court  exercised  great  care  in  this  matter,  and  we  discover 
no  error.  Proponents  offered  the  records  and  files  of  the  Polk 
county  district  court,  in  the  case  of  Doubleday  v.  Bums,  for 
the  purpose  of  explaining  a  matter  referred  to  by  some  of  the 
witnesses  for  contestants.  This  testimony  might  very  well 
have  been  received;  but,  as  the  matter  sought  to  be  shown 
thereby  was  practically  an  admitted  fact,  no  prejudice  resulted 
from  the  ruling  excluding  them. 

Havinjjr  jjrone  over  the  record  with  Rreat  care  and  found 
no  prejudicial  error,  it  follows  that  the  judgment  must  be,  and 
it  is,  Affirmed. 
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The  State  of  Iowa,  Appellee,  v.  William  McKinnon,  Ap- 
pellant. 

Orlminal  law:    bapk:    evidence.    \Vbere  the  imbecilitj  of  a  prosecutrix 

1  for  rape  was  dearly  established,  the  admission  of  evidence  that 
she  was  odd,  cried  without  apparent  reason  and  was  lacking  in  will 
power,  was  not  prejudicial. 

Same:      evidence:      cross-examination.     Where   a  relative   of   the 

2  prosecutrix  had  testified  to  her  imbecility  and  that  she  was  pres- 
ent at  his  home  when  the  defendant,  accused  of  rape,  called  and 
took  her  away  in  his  buggy,  the  question  of  whether  he  knew  at  the 
time  that  defendant  had  paid  some  attention  to  her,  was  prop- 
erly excluded  on  cross-examination;  as  the  witness  had  no  control 
over  the  prosecutrix,  and  even  if  he  had  he  might  rightfully  have 
assumed  that  the  intentions  of  defendant  were  honorable. 

Same:    immatebial  kvidbnce.    Where  a  witness  had  testified  on  direct 

3  examination  to  the  age  at  which  the  prosecutrix  had  learned  to 
walk,  and  that  she  had  never  learned  to  talk  very  plainly,  his 
cross-examination  as  to  the  age  her  brothers  and  sisters  learned  to 
walk  and  talk,  was  properly  excluded  as  immaterial;  and  even  if 
material  it  was  within  the  discretion  of  the  eourt  to  exclude  it  as 
improper  cross-examination. 

Same:     instructions:     definition  of  technical  terms.    Where  a 

4  criminal  statute  involves  technical  terms  not  within  the  common 
use  and  understanding  of  the  jury,  it  is  incumbent  upon  the  trial 
court  to  define  the  same,  so  that  the  jury  may  clearly  understand 
their  meaning  and  import;  but  the  term  "effectual  resistance/* 
as  used  in  the  statute  with  reference  to  carnal  knowledge  of  an 
imbecile  female,  has  no  technical  legal  meaning,  as  distinguished 
from  its  ordinary  meaning,  and  a  requested  instruction  defining 
the  same  was  properly  refused. 

Same.     A  requested  instruction  that  the  term  "effeetnal  resistance" 

5  means  simply  ordinary,  usual  and  fair  resistance,  was  properly 
refused;  because  implying  an  element  of  moderation  or  acquiesence 
in  the  quality  of  resistance  which  a  normal  woman  would  put 
forth,  not  contemplated  by  the  language  of  the  statute. 
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Same:    imbsciuty  or  ^uosecvtkit:    statutory  offenss.    On  a  prose- 

6  cution  for  rape  committed  on  an  imbecile  female,  it  is  only  neces- 
sary to  show  that  her  imbecility  was  such  that  effeetaal  resistance 
was  impossible;  and  when  such  imbecility  is  shown  it  becomes 
immaterial  whether  she  did  in  fact  resist,  or  what  other  circum- 
stances aided  in  her  pollution. 

Same:    requested  instructions.    Where  counsel  desires  an  instmction 

7  which  will  aid  the  jury  in  understanding  a  statute  difficult  to 
render  plainer  by  definition,  it  becomes  his  duty  to  formulate  and 
present  a  proper  instruction;  it  is  not  sufficient  that  attention  is 
directed  to  the  subject  by  an  improper  request  to  cast  that  duty 
upon  the  court. 

Argnment  of  cotmsel:     misconduct.    The  conduct  of  attorneys  in  the 

8  course  of  their  argument  to  the  jury  is  peculiarly  within  the  power 
and  'discretion  of  the  trial  court.  In  the  instant  case  certain 
remarks  of  the  prosecuting  attorney  in  his  closing  argument  are 
held  to  have  been  sufficiently  dealt  with  by  the  sustaining  of  ob- 
jections thereto. 

Same.    The  conduct  and  actions  of  defendant  in  the  preseftee  of  the 

9  jury,  and  while  the  complaining  witness  in  a  prosecution  for  rape 
was  giving  her  testimony,  may  be  the  subject  of  fair  and  rea- 
sonable comment  in  argument  to  the  jury,  the  propriety  of  which 
is  peculiarly  within  the  observation  of  the  court. 

Same.     The  appellate  court   will   not   review  alleged  miseondnct  in 

10  argument  to  which  no  exception  was  taken  upon  the  trial;  it  is 
only  those  matters  specifically  brought  to  the  attention  of  the 
trial  court  in  some  proper  manner  that  will  be  considered. 

Same.    Whether  the  closing  argument  by  the  state  was  fairly  respon- 

11  sive  to  that  of  counsel  for  defendant,  even  though  beyond  the 
record,  is  peculiarly  a  question  for  the  trial  court. 

Same.    Where  the  defendant  did  not  ask  for  a  new  trial  on  the  ground 

12  that  the  prosecuting  attorney  in  his  closing  argument  referred  to 
the  fact  that  he  did  not  take  the  stand  in  his  own  defense,  the 
question  of  whether  such  statement  was  a  violation  of  the  statute 
prohibiting  such  a  reference  was  not  for  consideration  on  appeal. 

Appeal  from  Eancock  District  Court, — ^Hon.  J.  F.  Clyde, 

Judge. 
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Wednesday,  November  20,  1912. 

Indictment  for  rape  under  the  provisions  of  section  4758 
of  the  Code.  There  was  a  verdict  of  guilty  and  judgment 
entered  thereon.    Defendant  appeals. — Affirmed, 

John  HammUl  and  Senneff,  Bliss  &  Witwer,  for  appel- 
lant. 

C.  B.  Wood  and  J.  E.  Wichman,  for  the  State. 

Evans,  J. — The  charging  part  of  the  indictment  is  as 
follows :  *  *  The  said  William  McKinnon  on  or  about  the  10th 
day  of  September,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  eleven,  in  the  county  aforesaid,  did  willfully, 
unlawfully,  and  feloniously  ravish  and  carnally  know  one 
Jessie  Olanville,  then  and  there  being,  the  said  Jessie  Olan- 
ville  being  then  and  there  a  girl  of  the  age  of  twenty  years, 
and  naturally  imbecile  and  weak  in  mind,  and  deficit  in  under- 
standing, to  such  an  extent  that  she  did  not  know  or  compre- 
hend the  nature  of  the  act,  and  naturally  of  such  imbecility 
of  mind  and  weakness  of  body  as  to  prevent  her  making 
effectual  resistance  to  said  defendant  and  his  unlawful  act, 
contrary  to  and  in  violation  of  law  and  against  the  peace  and 
dignity  of  the  State  of  Iowa."  In  support  of  the  indictment 
the  state  offered  evidence  tending  to  show  that  the  prosecuting 
witness  was  naturally  of  such  imbecility  of  mind  as  to  come 
within  the  classification  of  the  statute.  The  defendant  was  not 
a  witness  in  his  own  behalf. 

I.  On  behalf  of  the  state,  the  illicit  intercourse  was 
proved  by  the  testimony  of  the  prosecuting  witness  and  by 
corroborative  evidence  which  was  all  but  conclusive.  On  the 
question  of  the  mental  condition  of  the  prosecuting  witness, 
many  witnesses,  both  expert  and  nonexpert,  testified.  All  such 
testimony  tended  to  show  that  the  prosecuting  witness  was  not 
normal  in  her  mental  development.    She  had  considerable  in- 
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telligence  and  ability  to  learn  in  school,  but  in  all  her  asso- 
ciation with  others  she  was  backward  and  nonresisting.  She 
lacked  initiative  both  in  conversation  and  conduct.  She  sel- 
dom spoke  except  to  answer  questions,  such  answers  being 
usually  **Yes"  or  **No."  She  was  industrious  and  obedient 
to  any  request  for  assistance,  but  her  conduct  was  usually  set 
in  motion  by  some  one  else.  She  was  twenty  years  of  age 
at  the  time  of  the  alleged  offense.  Her  bodily  condition  also 
was  abnormal.  Her  eyes  ** rolled.*'  She  had  a  defective 
spine,  and  walked  with  a  ^'shufiUng  gait."  All  the  testimony 
tended  to  show  that  she  lacked  materially  in  mental  capacity 
and  in  resisting  power.  The  defendant  called  as  witnesses 
three  medical  experts,  all  of  whom  had  previously  made  an 
examination  of  the  prosecutrix.  We  quote  from  their  testi- 
mony as  follows: 

Dr.  Cole  testified :  I  would  class  her  on  the  dividing  line 
between  a  low  mentality  and  an  imbecile.  She  had  the  will 
power  to  make  the  ordinary  resistance  in  proportion  to  her  in- 
tellectual power.  I  think  she  is  somewhat  below  the  average 
girl  of  her  age  in  intelligence.  She  has  the  will  power  between 
the  highest  class  of  imbecile  and  the  ^ow  average  person.  I  don't 
think  she  would  have  the  same  power  to  distinguish  between 
right  and  wrong  that  a  girl  of  average  mentality  would 
have.  I  think  her  mental  defects  would  lead  her  to  yield 
to  the  desires  and  the  importunities  of  a  man  asking  her  for 
sexual  intercourse  easier  than  a  girl  of  higher  mentality.  Im- 
beciles can't  resist  temptations  with  the  same  degree  that  a 
person  of  average  mentality  can.  The  ability  to  converse  is 
not  always  a  true  test  of  imbecility.  Her  physical  defects 
are  more  abnormal  that  her  mental  defects.  The  symptoms 
point  very  strongly  to  a  degeneration  in  one  of  the  cords  of 
the  spinal  column.  She  has  enlarged  tonsils  and  adenoids 
which  makes  it  difScult  for  her  to  breathe,  and  causes  mouth 
breathing. 

Dr-  Burke  testified:  She  is  below  the  average  in  intelli- 
gence and  brightness  for  a  girl  of  her  age.  You  would  probably 
have  to  class  her  as  an  imbecile.  She'd  be  a  person  with  a  weak- 
ened intellect,  but  she  'd  be  above  the  average  of  intellect  of  an 
imbecile.   She'd  be  a  high-standard  imbecile.   Her  ability  to 
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choose  her  desires  would  be  limited  according  to  the  amount  of 
her  intellect.  The  fact  that  she  stated  when  ajsked  to  have  sex- 
ual intercourse  that  she  was  afraid  she  would  get  in  a  family 
way  would  indicate  reasoning  power  and  intelligence,  and  the 
fact  that  she  refused  to  tell  her  parents  would  indicate  the 
same  thing.  She  has  many  physical  defects.  (Gross-examina- 
tion) :  My  entire  testimony  is  based  on  the  examination  of 
last  night  An  imbecile  is  a  person  with  an  impaired  men- 
tality and  intellect  by  various  degrees.  Most  of  her  answers 
that  she  made  us  were  in  monosyllables.  Jessie  Glanville 
didn't  have  the  resisting  power  of  the  average  girl  of  her  age. 

Dr.  Irish  testified  in  accord  with  the  two  preceding  wit- 
nesses, and  also:  ''I  think  her  physical  defects  exaggerate 
her  mental  defects." 

The  evidence  as  a  whole  leaves  no  room  for  reasonable 
doubt  as  to  the  imbecility  of  mind  of  the  prosecuting  witness 
to  a  noticeable  degree.  The  defendant  worked  at  the  home 
of  the  prosecutrix  for  about  three  months  prior  to  the  illicit 
relation  charged.  He  had  also  boarded  there  a  short  time 
in  the  previous  fall.  He  appears  to  have  recently  come  into 
the  neighborhood.  His  previous  history  is  not  disclosed  in 
the  record. 

Many  points  relating  to  the  admission  of  testimony  are 
relied  upon  for  reversal.  The  testimony  of  the  witnesses 
is  interspersed  with  many  statements  of  conclusion  or  opinion 

as  to  the  mental  condition  of  the  prosecutrix, 
^'  Sw^i'^rape:       and  the  claims  of  error  in  the  admission  of 

testimony  are  directed  largely  to  these  points. 
One  witness  testified  that  she  was  *'odd  acting";  another 
that  she  cried  much  without  apparent  reason;  others  that 
she  appeared  to  lack  will  power.  We  cannot  undertake  to 
pass  now  in  detail  upon  these  specific  objections.  The  state 
of  the  evidence  on  both  sides  as  to  the  imbecility  of  the 
prosecuting  witness  was  such  as  we  have  sufficiently  indicated 
above  that  no  possible  prejudice  could  result  from  the  ex- 
pressions of  opinion  complained  of,  even  if  they  were  tech- 
nically improper.    We  are  of  the  opinion,  also,  that  as  to 
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many  of  such  opinions  at  least  there  was  sufficient  basis  for 
their  admission  under  the  rules  heretofore  announced  by  us. 
Beininghaiis  v.  Association,  116  Iowia>  364 ;  State  v.  UcKnighi, 
119  Iowa,  79.  On  the  question  of  opinion  as  to  will  power, 
the  medical  evidence  introduced  by  the  defendant  shows  that 
imbecility  of  mind  reduces  the  will  power.  There  is  nothing 
in  the  opinions  of  the  medical  witnesses  of  the  state  incon- 
sistent with  this  view,  and  we  see  no  ground  of  prejudice  at 
this  point. 

II.  Frank  Qlanville  was  a  witness  for  the  state.  He  was 
an  uncle  of  the  prosecutrix.  She  was  at  his  house  the  Sunday 
afternoon  of  September  10th,  when  the  defendant  called  for 

her.  He  testified  briefly  as  to  the  circum- 
dence:  cross-  stanccs  of  such  Call,  and  that  the  prosecutrix 
exam  on.  ^^^^  away  with  the  defendant  in  his  buggy. 
On  cross-examination,  defendant's  counsel  put  to  him  the  fol- 
lowing question:  "Tou  knew  from  what  you  had  heard  and 
was  conscious  of  the  fact  that  Sunday  when  he  came  there 
that  he  had  gone  with  her  some?"  The  trial  court  sustained 
an  objection  to  this  question  on  the  ground  that  it  was  not 
cross-examination  and  hearsay.  Complaint  is  made  of  this 
ruling.  It  is  contended  that  an  answer  to  this  ques- 
tion would  have  tended  to  show  conduct  on  the  part 
of  this  witness  inconsistent  with  his  present  testimony  as  to 
the  mental  weakness  of  the  prosecutrix.  It  is  argued  that,  if 
he  had  believed  that  she  was  mentally  weak,  he  would  not  have 
permitted  her  to  go  with  the  defendant,  and  the  fact  that  he 
did  permit  her  to  go  with  him  indicated  his  belief  in  her 
normal  mental  condition.  The  argument  assumes  too  much. 
The  question  was  not  a  very  important  one,  and  was  well  with- 
in the  discretion  of  the  trial  court  to  permit  or  refuse.  The 
witness  had  no  control  over  the  prosecutrix.  Even  if  he  had 
been  her  father,  he  had  a  right  to  assume  that  the  intentions 
of  the  defendant  in  calling  for  her  were  honorable.  If  they 
had  been  honorable,  they  might  have  been  an  aid  to  her 
recovery  of  normal  mental  condition.    What  is  here  said  will 
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apply  also  to  appellant's  similar  complaint  as  to  the  testimony 
of  the  wife  of  this  witness. 

The  defendant  complains,  also,  of  the  refusal  of  the 
court  to  permit  him  to  cross-examine  this  witness  as  to  the 
comparative  condition  of  her  brothers  and  sisters.  The  wit- 
ness testified  on  direct  examination  that  the 
^'  teriai'ev?"*"  prosecutrix  had  not  learned  to  walk  at  eight- 
een months,  and  that  she  had  never  learned 
to  talk  plainly.  He  was  asked  on  cross-examination  how  old 
the  brother  Vergil  was  when  he  learned  to  talk  and  walk ;  also 
how  old  the  brother  Howard  was  when  he  learned  to  talk 
and  walk ;  and  how  old  the  other  sister  was  when  she  learned 
to  talk  and  walk.  The  trial  court  sustained  objections  to  all 
these  questions.  Clearly,  they  were  not  cross-examination. 
The  trial  court  held  them  to  be  immaterial. 

We  think  in  the  state  of  the  record  the  ruling  was 
proper.  We  can  see  no  aid  to  the  defendant  in  the  inquiry  in 
this  case  to  be  had  by  any  answer  that  might  be  given  to  the 
questions  propounded.  If  it  should  appear  that  the  other 
children  were  defective  also,  it  could  not  aid  the  defendant. 
Neither  would  it  aid  him  to  show  that  they  were  not  defective. 
If  it  were  shown  that  they  were  as  old  as  the  prosecutrix 
when  they  learned  to  walk  and  talk,  and  were  now  mentally 
normal,  it  would  not  contradict  or  explain  away  the  present 
condition  of  the  prosecutrix.  Even  if  the  evidence  were  ma- 
terial for  the  defendant,  its  exclusion  on  the  cross-examination 
was  clearly  within  the  discretion  of  the  court 

III.  Perhaps  the  most  strenuous  complaint  of  the  de- 
fendant is  that  the  trial  court  failed  to  define  to  the  jury  the 
statute  under  which  he  was  indicted.  Section  4758  of  the 
4  sa  B-  instruc-  ^^^®  ^  ^  foUows:  **Camal  knowledge  of  im- 
Son'  of  ^t€ch-  decile  or  insensible  female.  If  any  person  un- 
nicai  tenna.  lawfully  have  Carnal  knowledge  of  any  female 
by  administering  to  her  any  substance,  or  by  any  other  means 
producing  such  stupor  or  such  imbecility  of  mind  or  weakness 

of  body  as  to  prevent  effectual  resistancef  or  have  such  carnal 
\QU  158  U.— iO 
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• 

knowledge  of  an  idiot  or  female  naturally  of  such  imbecility 
of  mind  or  weakness  of  body  as  to  prevent  effectual  re- 
sistance, he  shall  be  punished  as  provided  in  the  section  re- 
lating to  ravishment. ' '  At  the  request  of  the  defendant,  the 
trial  court  gave  to  the  jury  the  following  instruction :  **  Before 
you  would  be  warranted  in  finding  the  defendant  guilty,  you 
must  be  convinced  beyond  a  reasonable  doubt  that  the  de- 
fendant  did  have  sexual  intercourse  with  prosecutrix  as  al- 
leged, and  further  convinced  beyond  a  reasonable  doubt  that 
Jessie  Qlanville  was  at  such  time  of  such  imbecility  of  mind 
as  to  prevent  effectual  resistance."  The  defendant  at  the 
same  time  asked  the  trial  court  to  give  the  following  in- 
structions : 

(5)  Even  though  you  should  find  that  Jessie  Olanville 
was  an  imbecile  or  weak-minded,  or  below  the  ordinary  girl 
in  intelligence  or  will  power,  you  would  not  be  warranted  in 
convicting  defendant,  unless  such  imbecility  or  weakness  was 
of  such  an  extent  that  by  reason  thereof  she  was  prevented 
and  unable  to  offer  such  resistance  as  would  ordinarily  be 
offered  by  the  average  girl  of  her  age. 

(6)  Even  though  you  should  believe  from  the  evidence 
that  Jessie  Glanville  was  of  weak  mind,  but  you  should  further 
find  that  she  permitted  defendant  to  have  sexual  intercourse 
with  her  because  of  her  passions  having  been  aroused,  not 
induced  by  weakraindedness,  it  would  be  your  duty  to  find 
the  defendant  not  guilty. 

(7)  Effectual  resistance  as  mentioned  in  the  statute  does 
not  mean  such  entire  resistance  as  would  prevent  the  defend- 
ant from  having  sexual  intercourse  with  her,  but  it  means 
simply  ordinary,  usual,  and  fair  resistance. 

These  latter  were  refused  by  the  trial  court.  The  point 
here  made  is  not  free  from  difficulty.  It  undoubtedly  devolves 
upon  the  trial  court  to  define  the  terras  of  an  indictment  or 
statute  when  such  definition  is  necessary  to  their  fair  under- 
standing by  the  jury.  State  v,  Clark,  78  Iowa,  492 ;  State  v. 
Brainard,  25  Iowa,  572.  This  is  particularly  so  when  such 
technical  terms  are  involved  as  are  not  within  common  use 
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and  understanding  of  jurora  The  words,  here  involved  are 
not  technical  in  that  sense.  They  have  no  technical  legal 
meaning  as  distinguished  from  their  ordinary  meaning.  They 
are  as  well  understood  by  the  ordinary  juror  as  any  synonym 
which  could  be  substituted  therefor.  The  word  '* resistance" 
could  perhaps  be  more  readily  understood  by  a  juror  than 
the  word  ** effectual."  Surely  no  aid  to  an  understanding  of 
the  word  ** resistance"  could  be  given  by  an  attempted  defini- 
tion thereof. .  According  to  Webster's  International  Diction- 
ary, the  only  definition  of  which  the  word  ** effectual"  is 
capable  is  '* adequate,  effective,  efficient."  The  term  ** effec- 
tual" is  used  in  the  statute  as  a  word  of  emphasis.  **  Effectual 
resistance"  is  something  more  than  mere  resistance.  The  im- 
plication of  the  statute  is  that  the  normal,  virtuous  woman  is 
capable  of  '^ effectual  resistance"  against  assault  upon  her 
virtue. 

Instruction  No.  7  requested  by  the  defendant,  seeks  to 
introduce  an  element  of  moderation  into  the  quality  of  the 
resistance.    For  the  word  ** effectual"  it  substitutes  ** simply 

ordinary,  usual,  and  fair."  The  statute  itself 
5.  samb.  deals  not  m  such  distinctions,  nor  does  it  im- 

ply any  element  of  moderation  or  acquiescence  in  the  quality 
of  the  resistance  which  a  normal  woman  would  put  forth.  The 
trial  court  therefore  properly  refused  the  requested  instruc- 
tion No.  7.  Requested  instruction  No.  6  is  equally  objection- 
able on  a  slightly  different  ground.  It  was  not  incumbent 
upon  the  state  to  show  that  the  passions  of  the  prosecutrix 
were  **not  induced  by  weak-mindedness." 

It  was  suflBcient  to  show  that  her  imbecility  of  mind  was 

such  that  ** effectual  resistance"  was  impossible.    Such  mental 

condition  being  shown  to  the  satisfaction  of  the  jury,  then 

.  ^         the    prosecutrix  was  within    the    prohibited 

6.   Same:  imbo-  ^  '^ 

^Iitrfx^^Htatif-"    ^^^ss,  as  much  SO  as  if  she  were  under  the  age 

tory  offense.       ^f  consent  Or  were  an  idiot.     If  she  was  of 

such  imbecility  of  mind  as  to  prevent  effectual  resistance, 

then  it  was  immaterial  whether  she  did  resist  or  what  other 

circumstances  aided  in  her  pollution.    In  such  a  case  it  is 
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not  for  the  jury  to  speculate  whether  the  circumatanees  were 
such  that  she  would  have  yielded  her  virtue,  even  though  she 
had  not  been  imbecile. 

We  see  no  great  objection  to  the  requested  instruction 
No.  5,  nor  can  we  say  that  the  court  necessarily  erred  in 
refusing  it.    As  respects  the  real  question  at  this  point,  it 

amounted  substantially  to  a  repetition  of  the 
^'  quist^  instruc'  Statute  and  of  the  instructions  already  given 

by  the  court.  The  real  question  at  this  point 
was  the  mental  condition  of  the  prosecutrix,  as  already  stated. 
We  do  not  think  the  requested  instruction  would  render 
the  statute  any  plainer  at  that  point.  It  is  not  wholly  free 
from  objection,  in  that  it  is  so  worded  as  to  bear  a  possible 
objectionable  construction,  and  as  to  direct  the  mind  of  the 
jury  in  the  .wrong  direction.  The  question  for  the  jury  was 
not  what  an  average  girl  ''would  ordinarily''  do  under  the 
same  circumstances.  It  is  what  she  could  do  in  a  moral 
sense,  and  what  she  would  be  expected  to  do  under  the  de- 
mands of  her  virtue.  We  think,  therefore,  that  the  court  did 
not  err  in  the  refusal  of  any  of  the  three  requested  instruc- 
tions on  this  subject. 

It  is  urged,  however,  that,  even  though  the  requested  in- 
structions were  not  proper,  the  subject  was  brought  to  the 
attention  of  the  court  in  such  a  way  as  to  impose  upon  it  the 
duty  of  a  pi*oper  instruction  involving  a  definition  of  the 
statute.  In  view  of  the  manifest  difi&culty  and  apparent  im- 
possibility of  making  the  statute  any  plainer  by  definition,  we 
think  it  devolved  upon  counsel  to  formulate  and  present  a 
proper  instruction  which  would  aid  in  an  understanding  of 
the  statute. 

IV.  In  the  closing  argument  to  the  jury,  the  prose- 
cuting attorney  used  the  following  language:  **It  is  prac- 
tically admitted  that  he  committed  this  crime."  This  state- 
ment was  objected  to  by  counsel  for  the  de- 
*'  com^EL?nSJ.  fense  as  improper  and  unfair,  and  the  objec- 
conduct.  ^^^  ^^  sustained  by  the  court.    Later  in  the 

argument  the  following  was  said:  ** While  she  is  telling  her 
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story  of  shame  and  disgrace,  the  defendant  sits  here  smiling, 
grinning  at  her,  apparently  gloating  over  his  conquest/'  This 
was  objected  to  as  '' improper,  and  as  referring  to  something 
that  cannot  be  in  the  record."  No  direct  ruling  was  made 
upon  this  objection.  Later  in  the  argument  the  following 
occurred :  *  *  They  want  you  to  say  that  he  is  a  poor  homeless 
boy;  that  he  has  got  an  imaginary  father  and  mother  some- 
where. I  think,  if  counsel  would  imagine  a  little  more  cor- 
rectly, they  would  imagine  a  deserted  wife  and  children 
somewhere  instead  of  a  father.  Mr.  Senneif :  Just  a  moment ; 
your  honor,  we  object  to  such  a  statement  as  that  as  miscon- 
duct on  the  part  of  the  state's  attorney  in  closing  argument, 
and  ask  that  the  jury  be  admonished  not  to  consider  such 
statement  Court:  I  think  that  objection  should  be  sustained. 
The  jury  should  not  pay  any  attention  to  the  statement  made 
by  counsel."  Complaint  is  made  of  the  statements  in  argu- 
ment abovp  quoted.  The  conduct  of  attorneys  in  the  course 
of  argument  is  a  matter  peculiarly  within  the  discretion  and 
power  of  the  trial  court.  As  to  the  first  and  third  of  the  above 
complaints,  we  think  they  were  fairly  and  suflSciently  dealt 
with  by  the  trial  court.  The  last  statement  particularly  pur- 
ports to  have  been  made  in  response  to  statements  in  argument 
by  defendant's  counsel.  The  trial  court  was  in  a  position  to 
know  how  much  justification  or  mitigation  there  was  for  the 
purported  response  of  the  county  attorney. 

As  to  the  second  complaint,  the  propriety  of  the  argument 
was  peculiarly  within  the  observation  of  the  court.  If  the  de- 
fendant conducted  himself  in  the  manner  stated  while  the 

prosecutrix  was  upon  the  stand,  he  was  neces- 
*  sarily  subject  to  the  observation  of  the  jury, 

nor  do  we  see  any  fair  reason  why  reasonable  comment  upon 
such  conduct  might  not  be  made  in  argument  to  the  jury. 

V.  In  the  foregoing  paragraph,  we  have  confined  our 
consideration  to  those  parts  of  the  argument  of  the  county 
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attorney  to  which  objection  was  made  at  the  trial.    Objections 

are  now  urged  here  to  considerable  portions 
of  such  argument  to  which  no  objection  ap- 
pears to  have  been  made  in  the  trial  court.  The  closing  ad- 
dress of  the  county  attorney  was  taken  down  in  full  in  short- 
hand, and  was  included  ss  part  of  the  record.  It  is  presented 
to  us  in  full.  Several  portions  of  it  are  singled  out  in  argu- 
ment^ and  urged  upon  our  attention  ss  grounds  of  reversal. 
The  record  does  not  disclose  that  any  of  these  passages  were 
made  the  basis  of  a  complaint  or  a  ground  of  motion  for  a 
new  trial  in  the  court  below.  The  motion  for  a  new  trial 
presented  twenty-three  grounds  or  paragraphs.  The  twenty- 
third  paragraph  was  as  follows:  ** Misconduct  of  the  prosecut- 
ing attorney  in  closing  argument."  So  far  as  appears  in  this 
record,  the  only  misconduct  to  which  the  attention  of  the 
trial  court  was  directed  either  by  motion  for  new  trial  or 
otherwise  was  that  which  we  have  already  considered  in  the 
preceding  paragraph.  The  argument  of  the  county  attorney 
cannot  be  brought  here  for  original  review.  We  will  only 
consider  those  portions  thereof  which  were  presented  to  the 
consideration  of  the  trial  court.  It  is  perhaps  true  that  it  was 
not  necessary  for  the  appellant  to  renew  repeated  objections 
to  the  argument  of  the  county  attorney.  But  it  was  necessary 
for  him  in  some  way  at  some  time  to  bring  his  specific  com- 
plaint as  to  alleged  misconduct  to  the  notice  of  the  trial  court 
The  twenty-third  paragraph  of  the  motion  for  a  new  trial  did 
not  purport  to  go  beyond  the  objections  and  exceptions  al- 
reiady  made. 

We  may  say,  also,  that  such  portions  of  the  closing  argu- 
ment as  are  complained  of  purported  to  be  in  response  to 
statements  of  counsel  for  defendant  in  argument.    Such  argu- 
ments were  not  presented.   Whether  such  clos- 
11.    AMB.  jj^g  argument  was  fairly  responsive  to  what 

had  been  said  by  counsel  for  defendants,  even  though  beyond 
the  record,  was  i)eculiarly  within  the  observation  and  knowl- 
edge of  the  trial  judge.    It  is  sometimes  true  in  the  trial  of 
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criminal  cases  that  the  county  attorney  is  not  the  first  offender 
along  that  line.  In  view  of  the  state  of  the  record  as  indi- 
cated, we  will  not  undertake  to  review  further  the  closing 
argument. 

It  is  suggested  in  argument  that  the  defendant  did  not 
become  a  witness  in  his  own  behalf,  and  that  he  was  therefore 
prejudiced  by  the  statement  that  the  crime  was  practically  ad-. 

mitted.  The  defendant,  however,  asked  an  in- 
struction  on  that  subject,  which  the  court  gave. 
If  this  statement  of  the  closing  argument  should  be  deemed  a 
violation  of  the  provisions  of  section  5484,  then  defendant  was 
entitled  to  a  new  trial  for  that  cause  alone  under  the  provisions 
of  such  section.  But  the  defendant  did  not  ask  for  a  new  trial 
on  that  ground.  That  question  is  therefore  eliminated  from  our 

■ 

consideration.  The  foregoing  disposes  of  the  principal  matters 
pressed  upon  our  attention.  The  case  is  one  of  great  im- 
I>ortance.  We  are  satisfied  upon  the  record  that  the  de- 
fendant ha^  had  a  fair  trial,  and  that  the  evidence  of  his 
guilt  is  practically  conclusive. 

The  judgment  entered  below  is  therefore  Affirmed. 


John  K^eckevoet,  Appellant,  v.  City  of  Dubuque  and  J.  H. 

Carroll,  Appellees. 

Municipal  corporations:     wharves:      fees.     The  right  of  a  city  to 

1  impose  wharfage  fees  within  its  jurisdiction  does  not  depend  solely 
upon  the  expense  it  has  incurred  in  the  maintenance  of  the  wharf; 
as  the  question  of  such  expense  is  dependent  largely  on  the  condi- 
tion of  the  water  front.  In  the  instant  case,  however,  the  evi- 
dence shows  an  improvement  to  some  extent  of  the  natural  condi- 
tions. 

Same:     municipal  power:     unreasonable  fees:     evidence.    The  im- 

2  position  of  reasonable  wharfage  fees  by  a  city  is  a  valid  exercise 
of  police  power,  and  not  an  intereference  with  interstate  com- 
merce; but  this  power  cannot  be  used  for  the  imposition  of  a 
tonnage  tax,  or  a  port  wardens  fee,  or  other  ulterior  purposes. 
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Same:     enfobcsment  of  poweb:     issues.     Although  failure  to  pay 

3  the  wharfage  fees  resulted  simply  in  a  demand  by  the  city  for  a 
removal  of  house  boats,  and  payment  of  the  fees  prevented  their 
removal,  the  question  of  the  reasonableness  of  the  wharfage  charges 
was  properly  before  the  court. 

Same:    use  of  habbob:    discbimination.    While  a  city  has  power  to 

4  enact  ordinances  providing  reasonable  regulations  for  the  use  of 
a  harbor,  it  cannot  select  some  particular  craft  and  prohibit  its 
use  of  the  harbor,  except  for  some  sound  reason  of  public  policy. 

Actioxis:     MisjoiNDiOb  of  causes.    An  ordinary  law  action  cannot  be 

5  joined  with  an  action  in  equity;  and  when  tendered  by  an  amend- 
ment it  should  be  stricken  on  motion.  In  this  action  to  enjoin 
the  enforcement  of  an  ordinance  relating  to  wharfage  fees,  an 
amendment  alleging  payment  of  the  fees  under  duress,  and  seek- 
ing to  recover  the  same  back,  should  have  been  stricken  for  mis- 
joinder. 

Appeal  from  Dubuque  District  Court. — Hon.  Robert  Bonson, 

Judge. 

Wednesday,  November  20,  1912. 

Action  to  enjoin  the  enforcement  of  certain  ordinances 
of  the  city  of  Djihuque  in  relation  to  wharfage  charges  and 
in  relation  to  the  use  of  the  ice  harbor  by  certain  river  craft. 
There  was  a  trial  to  the  court.  The  plaintiff's  petition  was 
dismissed,  and  he  appeals. — Reversed. 

Kendine  &  Roedell,  for  appellant. 

George  T.  Lyon  and  E.  U.  WUlging,  for  appellees. 

Evans,  J. — ^For  more  than  thirty  years  the  plaintiff  has 
maintained  a  ferry  across  the  Mississippi  river  at  Dubuque, 
and  has  also  maintained  a  small  boat  livery.  He  has  at 
all  times  received  and  landed  his  passengers  at  this  end  upon 
and  from  the  levee  or  wharf  of  the  ice  harbor  in  the  city  of 
Dubuque.    He  has  also  at  all  times  housed  his  boats  in  ^such 
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harbor,  and  has  occupied  a  house  boat  in  connection  there- 
with. In  1907  the  city  of  Dubuque  enacted  a  certain  amend- 
ment to  an  ordinance,  the  enforcement  of  which  seriously 
affects  the  business  of  the  plaintiff.  Such  amending  ordi- 
nance contains  the  following  provision: 

Sec.  9.  That  for  the  purpose  of  wharfage  for  all  boats 
and  water  craft,  the  entire  frontage  of  the  city  shall  be 
deemed  the  levee  (except  such  parts  as  have  been  heretofore 
excepted  by  the  ordinances  of  the  city).  And  all  boats, 
shanty  or  house  boats,  boathouses  or  launch  boat  houses  and 
water  craft  of  any  description  landing  at,  anchoring  or  mak- 
ing fast  within  one  hundred  feet  of  such  frontage,  shall  pay 
the  city  therefor  the  following  amounts:  All  launches  five 
($5.00)  dollars  per  season  for  each  fifteen  feet  of  frontage 
of  the  levee  used,  payable  in  advance.  All  shanty  boats, 
house  boats  or  fish  houses  shall  pay  the  sum  of  fifteen  ($15.00) 
dollars  per  year  wharfage,  payable  in  advance.  AH  boat 
liveries  shall  pay  the  sum  of  twenty-five  ($25.00)  dollars 
per  year  for  each  twenty-five  feet  of  levee  frontage  used.  All 
boating  associations  erecting  a  building  or  buildings  on  the 
wharf  or  levee  of  the  city  shall  pay  twenty-five  ($25.00) 
dollars  per  year  as  wharfage. 

Sec.  10.  No  shanty,  house  boat  or  fish  house  shall 
be  allowed  to  land  or  remain  on  any  part  of  the  levee  or 
landing  within  any  part  of  the  ice  harbor  in  the  city  of 
Dubuque. 

Appellant's  argument  states  the  issues  as  follows: 

By  petition  as  amended,  appellant  avers  that,  under  a 
coasting  license  issued  by  the  United  States,  he  used,  in  in- 
terstate commerce,  a  gasoline  boat  upon  the  Mississippi  river 
in  transporting  passengers  and  property  to  and  from  a  point 
near  the  northwesterly  shore  of  the  ice  harbor  and  to  and 
from  Illinois;  that,  incident  and  necessary  to  such  traffic, 
he  has,  in  the  water  near  the  natural  shore  of  said  harbor, 
a  boathouse,  house  boat,  barge,  fioat  or  dock,  and  other  equip- 
ment ;  that  the  defendant  city  unlawfully  pretends  to  impose 
a  wharfage  charge  of  $1  per  foot  for  space  so  occupied  in 
said  harbor;  and  that  the  defendant  city  and  harbor  master 


634  Keckevoet  v.  City  of  Dubuque.       [158  Iowa 

threaten  to  remove  said  boats  from  said  harbor.    Abstract 
pages  2,  3,  24,  25,  28. 

By  answer,  the  defendants  aver  that  they  sought  only  to 
remove  plaintiff's  house  boats  from  said  harbor  and,  in  justi- 
fication therefor  and  the  imposition  of  wharfjige  charges, 
pleaded  the  city  ordinance,  as  amended,  by  which  (1)  the 
entire  water  front  is  declared  a  levee;  (2)  a  wharfage  charge 
is  imposed  against  any  and  all  boats  and  crafts  landing  at 
or  anchoring  within  one  hundred  feet  of  such    frontage; 

(3)  no  house  boat  is  permitted  to  land  or  remain  on  any 
part  of  said  levee  or  within  any  part  of  the  ice  harbor ;  and 

(4)  the  harbor  master  shall  assign  places  for  and  remove 
water  crafts  of  all  descriptions.    Abstract  pages  4  to  13-26. 

By  reply,  plaintiif  avers  that  the  shore  and  bed  of  said 
harbor  was  granted  to  the  defendant  city  for  use  as  an 
ice  harbor  in  perpetuity  and  upon  condition  that  the  defend- 
ant city  would  establish  and  maintain  a  public  levee  upon 
the  north  shore  thereof ;  that  the  defendant  city  duly  author- 
ized and  empowered  the  United  States  government  to  dredge 
and  otherwise  improve  and  maintain  said  premises  as  and 
for  a  harbor  in  perpetuity;  that  the  United  States  govern- 
ment did  dredge  and  improve  said  premises  (wnich  consti- 
tuted the  bed  and  shores  of  a  body  of  water  leading  to  the 
Mississippi  river) ,  and  has  so  maintained  the  same  ever  since ; 
that  the  shores  of  said  harbor  and  river  front  are  unim- 
proved and  in  their  natural  state;  that  the  defendant  city 
at  no  time  ever  constructed  or  maintained  any  wharves, 
docks,  or  landing  places  in  said  harbor  or  the  shores  thereof, 
or^  upon  said  river  front,  nor  has  the  defendant  city  ever 
invested  anything  to  either  construct  or  maintain  any  such 
improvements ;  that  the  shores  of  said  harbor  and  river  front 
consist  of  nothing  but  the  naked  shore  without  any  wharves 
or  docks  at  which  boats  may  land;  that  such . landings  are 
effected  by  means  of  a  plank  or  gangway  leading  from  such 
boat  to  said  natural  shore;  that  the  defendant  city  has  by 
no  investment  upon  its  part  afforded  any  facilities  whatever 
for  boats  in  said  waters  or  the  shores  thereof,  nor  has  said 
city  ever  rendered  any  service  or  benefit  to  boats  in 
that  respect  or  any  other ;  that  such  waters  are  navigable 
and  free  common  public  highways ;  that  such  ordinances,  and 
the  powers  sought  to  be  exercised  thereunder  are  illegal  and 
invalid  in  the  respects,  among  others,  as  follows:   (1)   Be- 
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cause  they  impose  wharfage  charges  against  boats  and  water 
craft  landing  at  or  anchoring  within  one  hundred  feet  of 
the  entire  unimproved  water  front  and  natural  shores  of 
said  harbor  in  the  city  limits,  without  having  provided  or 
invested  anything  in  any  wharves,  docks,  or  landing  places, 
or  rendering  any  service  whatever  to  such  boats,  and  without 
having  established  the  levee  required  by  the  grant  to  said 
city  or  any  other  levee.  (2)  Because  they  absolutely  forbid 
any  house  boat  from  entering  or  remaining  in  any  part  of 
said  harbor,  or  landing  or  remaining  on  any  part  of  the 
levee,  without  regard  to  the  perils  of  the  river  which  neces- 
sitate a  place  of  shelter  and  refuge,  and  although  the  city 
has  not  the  power  to  prohibit  the  use  thereof.  (3)  Because 
they  clothe  the  harbor  master  with  arbitrary  power  to  assign 
or  remove  boats  to  places  wholly  unsuitable  and  dangerous 
and  without  regard  to  the  needs,  convenience,  or  danger  of 
the  boat.  (4)  Because  they  obstruct  and  burden  interstate 
commerce,  although  Congress  alone  has  power  to  regulate 
same.  (5)  Because  they  are  confiscatory  and  discriminatory. 
That  the  defendants  attempt  to  remove  his  said  boats  solely 
because  of  plaintiff's  refusal  to  pay  the  illegal  wharfage  so 
exacted  by  said  ordinances.   Abstract  pages  13  to  24. 

By  supplemental  petition,  plaintiflp  avers  that,  upon  the 
vacation  of  the  temporary  injunction  herein,  the  defendant 
city,  acting  through  its  mayor,  harbor  master,  police,  sewer 
gang,  and  other  agencies  then  present,  threatened  to  at  once 
forcibly  remove  his  said  house  boat  and  boathouse  then  in 
said  ice  harbor  unless  plaintiff  at  once  paid  the  wharfage 
charges  of  $290  for  the  years  1909  and  1910,  although  said 
harbor  was  then  frozen  ovei*  with  ice,  and  such  removal 
would  wholly  destroy  said  property;  and  that,  solely  under 
such  compulsion,  he  then  paid  defendants  said  wharfage  of 
$290,  which  defendants  still  retain.     Abstract  page  28. 

In  answer  thereto,  defendants  aver  that  such  payment 
was  not  made  under  compulsion,  but  under  an  arrangement 
whereby  plaintiff's  said  house  boats  might  remain  in  said  har- 
bor until  removal  thereof  could  be  made  in  the  spring,  and 
upon  condition  that  no  action  would  be  taken  to  recover 
back  any  part  of  said  $290  save  by  petition  to  the  city  council. 
Abstract  pages  29-30. 

In  reply  thereto,  plaintiff  avers  that  the  evidence  shows 
that  the  pretended  arrangements  referred  to  are  void  in  that 
the  same  were  made,  if  at  all,  under  compulsion. 
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The  facts  in  the  case,  as  distinguished  from  legal  con- 
clusion, are  not  greatly  in  dispute.  These  facts,  however,  are 
quite  voluminous  in  their  details.  It  is  important  that  many 
of  these  details  be  incorporated  in  this  opinion.  We  cannot 
do  better  at  this  point  than  to  avail  ourselves  of  the  labor  of 
counsel  and  to  incorporate  herein  the  substance  of  the  ''state- 
ment of  facts"  appearing  in  each  brief.  From  appellant's 
statement  we  quote  as  follows : 

The  pleadings  and  proof  show  that  in  1880  the  defend- 
ant city  and  its  inhabitants  desired  the  United  States  gov- 
ernment to  provide  and  maintain,  an  ice  or  winter  harbor 
at  Dubuque,  fronting  upon  and  connecting  with  the  Missis- 
sippi river,  to  promote  navigation  and  afford  a  place  of 
shelter  and  safety  for  boats  and  other  water  craft -from  the 
dangers  of  ice,  storms,  and  other  perils  of  the  river.  The 
then  nearest  harbor  from  Dubuque  was  at  Quincy,  IlL,  to  the 
south,  and  at  St.  Paul,  Minn.,  to  the  north. 

Subsequently  in  1882,  and  in  order  to  consummate  the 
plan  for  such  a  harbor,  certain  Dubuque  citizens  by  deed 
conveyed  to  the  defendant  city  the  bed  and  shores  of  what 
is  known  as  the  ice  harbor,  upon  condition  that  the  same  be 
used  in  perpetuity  as  an  ice  harbor,  and  that  a  public  levee  at 
least  one  hundred  feet  wide  be  maintained  on  the  north  shore 
of  said  harbor. 

Thereupon,  in  1882,  the  defendant  city  by  resolution 
authorized  and  empowered  the  United  States  government 
to  improve  and  maintain  said  premises  for  an  ice  harbor  in 
perpetuity. 

Thereupon  (1882-1885)  the  United  States  government  at 
its  own  expense  dredged  said  premises  (which  by  nature  con- 
stituted the  bed  and  shores  of  el  body  of  water  leading  to 
said  river)  so  as  to  convert  same  into  a  navigable  harbor 
leading  into  and  connecting  with  the  Mississippi  river,  and 
the  United  States  government  has  since,  at  its'  own  expense, 
so  maintained  the  same. 

The  defendant  city  has  not  established  any  public  levee 
upon  the  north  shore  of  said  harbor  as  required  by  the  deed 
already  referred  to,  but,  in  disregard  of  such  deed,  has 
granted  to  private  parties  for  various  private  industries  the 
whole  of  the  north  shore  of  said  harbor. 
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The  defendant  city  at  no  time  ever  provided,  con- 
structed, or  maintained  any  wharves^  docks,  landing  places^ 
or  other  improvements  of  any  kind  in  said  harbor  or  the 
shores  thereof,  nor  has  the  defendant  city  ever  invested  any- 
thing to  either  construct  or  maintain  any  such  improvements ; 
that  the  shores  of  said  harbor,  are  wholly  unimproved  and 
consist  of  nothing  but  the  naked  shore  without  any  wharves 
or  docks  at  which  boats  may  land  for  either  loading  or  un- 
loading passengers  and  property;  that  landings  are  effected 
by  means  of  a  plank  or  gangway  leading  from  the  boat  or 
barge  to  such  natural  and  unimproved  shore;  that  the  de- 
fendant city  has  by  no  investment  upon  its  part  afforded 
any  facilities  whatever  for  boats  in  said  harbor  and  the 
shores  thereof,  nor  has  the  defendant  city  ever  rendered  any 
service  or  benefit  to  boats  in  that  respect  or  any  other. 

That  the  easterly  part  of  said  harbor  leads  to  and  joins 
with  the  Mississippi  river,  a  navigable  waterway  extending 
from  St.  Paul,  Minn.,  southerly  to  New  Orleans,  La.;  that 
during  the  winter  boats  of  all  kinds  seek  said  harbor  to 
escape  destruction  from  the  moving  ice  in  the  river,  and 
such  boats  remain  there  at  anchor  until  the  opening  of  navi- 
gation; that  the  use  of  the  northerly  shore  of  said  harbor 
has  been  granted  by  the  defendant  city  to  various  parties 
free  of  charge,  and  is  in  use  by  said  parties  for  boat 
building,  sand  company,  and  other  purposes;  that  prac- 
tically the  whole  of  the  space  at  and  toward  the  south- 
erly shore  of  said  harbor  is  assigned  to  and  utilized  by  the 
United  States  government's  boats,  and  the  remainder  of 
said  space  at  and  toward  the  southerly  shore  is  occupied  by 
launchhouses  and  launches ;  that  the  larger  part  of  the  space 
at  and  toward  the  westerly  shore  is  assigned  to  and  occupied  ' 
by  launches  and  launchhouses,  which  are  anchored  in  the  water 
near  said  shore  during  the  entire  year;  that  the  space  occu- 
pied by  plaintiff's  boats  and  necessary  equipment  is  in  the 
water  near  the  northwesterly  part  of  the  shore  of  said  har- 
bor; and  that  there  is  no  other  space  in  said  harbor  either 
available  or  at  all  suitable  for  his  said  boats  and  the  neces- 
sary equipment  therefor  in  order  to  handle  the  interstate 
traffic  in  which  he  is  engaged  or  to  remain  during  the  close 
of  navigation. 

While  the  defendant  city's  charter  (section  26)  gives 
the  city  council  the  exclusive  right  to  license  and  regulate 
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ferries,  and  to  establish  the  rates  of  ferriage,  between  Du- 
buque and  the  opposite  bank  of  the  Mississippi  river,  yet  the 
city  has  not  seen  fit  to  exercise  such  right. 

The  defendant  city's  charter  (section  7,  par.  17)  gives  the 
**city  council  the  power  to  regulate  the  use  of  wharves  and 
public  landings,  fix  the  rate  of  wharfage,  and  regulate  the  sta- 
tionary anchorage  and  mooring  of  all  boats  within  the  city." 

Thereunder  the  defendant  city  in  1907  adopted  an  ordi- 
nance giving  the  harbor  master  full  power  to  assign  places 
for  all  water  crafts  and  compel  the  removal  thereof,  de- 
claring the  entire  water  front  a  levee,  imposing  wharfage 
charges,  and  prohibiting  house  boats,  among  others,  from 
landing  at  or  remaining  on  any  part  of  said  levee  or  within 
any  part  of  said  ice  harbor. 

That  in  August,  1910,  defendant's  harbor  master,  under 
instructions  of  the  city  council,  gave  plaintiff  notice  to  re- 
move his  house  boats  from  said  ice  harbor  within  twenty- 
four  hours,  otherwise  he  would  remove  same,  solely  because 
of  failure  to  pay  said  wharfage  charges,  and  based  his  right 
so  to  do  upon  the  said  ordinance. 

That  thereupon  plaintiff  commenced  this  action  and  ob- 
tained a  temporary  restraining  order.. 

That  although  such  ordinance  as  amended  purports  to 
designate  the  entire  water  front  within  the  defendant  city 
and  along  the  Mississippi  river  as  a  levee  for  the  purpose 
of  wharfage,  except  such  parts  as  have  been  heretofore  ex- 
cepted by  the  ordinances  of  the  city,  yet  the  defendant  city 
has  never  constructed  any  wharves,  docks,  or  landings  upon 
such  water  front,  nor  has  the  defendant  city  ever  main- 
tained any  such  improvements  thereat;  that  the  defendant 
has  no  facilities  whatever  on  said  water  front  for  the  land- 
ing of  boats ;  that  said  entire  water  front  consists  of  nothing 
but  the  natural  unimproved  shore  of  the  river  other  than  one 
or  two  places  occupied  by  others  under  ordinances  granted 
by  the  defendant  city  and  not  available  for  the  use  of  this 
plaintiff  and  the  public ;  that  the  said  natural  shore  on  said 
river  front  is  so  shallow  as  to  make  it  dangerous  to  life 
and  property,  if  not  impossible,  to  effect  a  landing  on  said 
river  front  by  boats  plying  said  river,  and  that  said  river 
front  has  never  been  used,  and  it  is  impracticable  and  danger- 
ous to  use  the  same,  for  any  such  purposes;  that  there  are 
no   facilities   whatever   provided   nor   any   source   of   ben- 
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efit  whatever  rendered,  by  the  defendant  city  for 
landing  boats  upon  said  river  front  so  designated  by  said 
ordinance  as  a  levee,  and  for  which  the  defendant  city  there- 
under erroneously  and  illegally  attempts  to  collect  and  en- 
force the  payment  of  wharfage  charges  as  prescribed  by  the 
terms  of  said  ordinance  as  amended. 

That  plaintiff  (who  is  and  since  birth  has  been  a  citizen 
of  the  United  States)  is  the  owner  and  operates  a  fifty-foot 
boat,  exclusive  of  rudder,  propelled  by  gasoline  engine,  upon 
the  waters  of  said  harbor  and  river,  duly  enrolled  and  li- 
censed by,  and  under  the  regulations  of,  the  United  States 
government,  for  the  coasting  trade  in  carrying  and  trans- 
porting people  and  property  from  Iowa  to  Illinois  and  from 
the  latter  state  to  the  former,  by  operating  said  boat  across 
the  Mississippi  river  from  the  port  or  harbor  in  the  city 
of  Dubuque,  Iowa,  to  the  port  of  East  Dubuque,  111.;  that 
likewise,  by  an  arrangement  with  the  Chicago,  Burlington  & 
Quincy  Railway  Company,  an  Illinois  corporation  and  inter- 
state common  carrier,  plaintiff's  said  boats  carries  and  honors 
the  tickets  of  citizens  and  passengers  traveling  from  one 
state  to  another  partly  by  rail  and  partly  by  boat;  that, 
because  of  the  failure  of  the  defendant  city  to  provide  and 
maintain  a  public  levee  on  the  north  shore  of  said  harbor  as 
required  by  the  deed  already  referred  to,  it  is  necessary  for 
the  safety  of  said  boat  and  passengers  thereon,  in  the  con- 
duct of  such  interstate  traflSe,  to  have  a  reasonable  water 
space  in  said  harbor,  and  being  the  space  now  and  long  since 
occupied  by  him  for  that  purpose,  in  order  that  said  boat 
may  turn  and  land  without  collision  or  danger,  and  to  main- 
tain suitable  appliances  and  equipment  for  the  purpose  of 
landing  said  boat  and  the  passengers  so  carried,  because  of 
the  shallow  water  toward,  and  the  wholly  unimproved  con- 
dition of,  the  shores  in  said  harbor;  that  by  reason  of  these 
things, -and  in  order  to  carry  on  said  interstate  commerce 
and  as  part  of  the  appliances  toward  that  end,  it  is  necessary 
for  him  to  maintain  a  barge  in  the  water  and  near  the  shore 
of  said  harbor  in  order  that  said  boat  may  land  thereat  to 
receive  and  discharge  said  passengers,  and  also  what  are  more 
properly  termed  two  barges,  upon  each  of  which  a  substantial 
and  permanent  house  is  constructed  in  order  to  afford  a  place 
of  rest  and  shelter  for  said  passengers  in  case  of  storms  or 
while  waiting  for  the  boat,  and  which  houses    upon    said 
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barges  'are  likewise  necessary  to  keep  small  boats  and  repair 
supplies  in  the  event  of  accident  or  casualty  upon  the  water 
to  person  or  property;  that  furthermore  such  houses  upon 
said  barges  are  necessary  to  provide  living  quarters  for  those 
in  charge  of  and  caring  for  said  boats  and  property  which 
require  attention  day  and  night,  and  which  are  commonly 
termed  ''house  boats"  or  ''boathouses";  that  house  boats 
are  a  type  of  boat  which  frequently  ply  the  waters  of  the 
Mississippi  river  and  touch  at  ports  in  various  states  along 
the  river;  that  practically  all  boats  plying  said  river  are  so 
equipped  as  to  provide  shelter  and  living  quarters  for  those 
in  charge  and  care  of  the  boat,  as  well  as  others  being  carried 
thereon;  that  the  plaintiff's  said  house  boats,  so  called,  are 
likewise  utilized  as  a  boat  livery,  consisting  of  seven  skiffs, 
for  use  by  the  public,  and  also  in  reserve  a  thirty-foot  full- 
decked  launch,  exclusive  of  rudder,  propelled  by  a  gasoline 
engine,  for  use  in  interstate  commerce  in  the  event  of  acci- 
dent or  casualty  to  the  larger  boat  already  referred  to;  that 
each  and  all  of  said  boats  in  their  use  upon  said  river  touch 
the  shores  of  the  states  of  Wisconsin  and  Illinois;  that  said 
house  boats  and  barge  float  wholly  upon  the  water  and  are 
anchored  near  and  about  ten  feet  from  that  part  of  the  shore 
already  stated,  the  arrangement  being  such  that  one  barge 
touches  and  abuts  the  other  extending  into  the  harbor  a  dis- 
tance of  about  forty  feet,  and  to  a  point  where  the  water  is 
of  sufficient  depth  to  permit  said  boat  to  land;  that  from 
the  barge  nearest  the  shore  there  is  a  gangplank  or  gangway 
leading  from  the  barge  to  the  shore  in  order  to  enable  pas- 
sengers to  either  land  or  reach  the  boat;  that  from  the  point 
where  said  gangplank  reaches  said  shore  there  is  an  unim- 
proved steep  embankment  for  a  distance  of  about  thirty- 
five  feet  leading  to  the  said  railway  right  of  way  and  Second 
street  in  said  city;  that  said  entire  equipment,  as  described 
and  owned  and  maintained  by  plaintiff,  is  a  necessary  part 
of  the  appliances  by  which  the  interstate  commerce,  as  de^ 
scribed,  may  be  carried  on,  and  but  for  which  the  same 
could  not  be  done  with  reasonable  safety  or  otherwise. 

That  there  are  anchored  and  moored  near  the  shores  of 
said  harbor  thirty-nine  launchhouses  and  twenty-nine 
launches,  each  of  which  occupies  shore  space,  so  called,  of 
from  fifteen  to  thirty  feet,  and  which  space  is  so  occupied 
and  reserved  for  the  purpose  during  the  entire  year  and 
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from  year  to  year;  that  the  defendants  have  never  assigned 
for  i^aintiff 's  said  boats  any  other  space  in  said  harbor  than 
ihht  hereinbefore  described,  and  that  there  is  no  other  space 
available  and  suitable  for  the  use  of  plaintiff's  said  boats  in. 
said  harbor  and  not  already  occupied  as  before  stated,  and 
his  said  boats  and  equipment  in  no  wise  hinder  or  obstruct 
navigation  upon  said  waters;  that  the  chief  engineer  of  the 
United  States  government  in  charge  of  said  harbor  and  waters, 
and  the  person  in  immediate  charge  of  the  maintenance  there- 
of, acquiesced  in  the  space  so  occupied  by  this  plaintiff;  that 
for  many  years  last  past  the  plaintiff  has  paid  to  the  defendant 
city  taxes  upon  said  boats  and  equipment ;  that  the  only  rea- 
son for  defendant's  action  in  threatening  and  attempting  to 
remove  plaintiff's  said  house  boats,  so  called,  and  thus  hinder 
and  stop  the  running  of  his  said  boats  and  the  instrumentali- 
ties 80  engaged  in  interstate  commerce,  is  his  failure  to  pay  to 
the  defendant  city  the  unjust  and  illegal  wharfage  charge  of 
$145  yearly  in  pursuance  of  the  defendant  city's  invalid 
ordkiance  already  referred  to;  that,  while  defendants  un- 
justly undertake  to  enforce  such  invalid  ordinance  against 
this  plaintiff,  yet  they  fail  to  do  so  against  others  likewise 
nsing  space  in  said  harbor  and  on  said  levee. 

From  appellee's  statement  we  quote  as. follows: 

John  Eeckevoet,  the  plaintiff,  has  been  engaged  in  the 
boat  business,  in  one  form  or  another,  in  the  ice  harbor 
since  1880.  This  harbor  is  located  wholly  within  the  boun- 
daries of  the  city  of  Dubuque,  the  city  holding  the  title  to 
its  bed  and  shores ;  these  having  been  deeded  to  it  in  1882  by 
the  then  owners  of  the  property. 

Within  the  last  few  years  this  harbor  became  congested, 
due  in  part  to  the  coming  of  the  era  of  gasoline  motor  boats 
and  extensive  improvements  of  the  river  by  the  United 
States  government  and  the  fleet  necessary  to  carry  on  such 
work,  which  fleet  had  its  winter  quarters  in  this  harbor. 

In  1907  the  cily  council  adopted  an  amendment  to  its 
'ordinance  appointing  a  harbor  master  and  defining  his 
duties  and  regulating  public  landings  and  wharfage';  sec- 
tion ten  of  which  provides  that  'no  shanty,  house  boat  or 
fish  house  shall  be  allowed  to  land  or  remain  on  any  x>art  of 
the  levee  or  landing  within  any  part  of  the  ice  harbor  in 
Vol.  158 1L.-A1 
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the  city  of  Dubuque.  .  .  . '  Shortly  after  the  adoption  of 
the  amendment  the  harbor  master  removed  eleven  house 
boats  from  the  harbor.  Plaintiff  at  that  time  conducted  a 
boat  livery,  and  also  operated  a  gasoline  ferry  between  Du- 
buque and  East  Dubuque.  He  was  then  and  is  now  located 
along  the  northwest  shore  of  the  harbor,  the  most  conv^ent 
and  accessible  location  in  the  harbor,  and  occupies  one  hun- 
dred and  forty-five  feet  along  such  shore  with  floats,  barges, 
and  house  boats.  He  uses  two  gasoline  launches  in  his  ferry 
business,  the  largest  of  which  is  fifty  feet  long.  He  contends 
that  all  the  floats,  docks,  barges,  and  house  boats  are  an 
indispensable  necessity  to  the  operation  of  this  ferry.  On 
the  East  Dubuque  side  he  has  one  barge  about  fourteen  by 
thirty-two  feet,  whidi  seems  to  answer  the  purposes. 

On  August  10,  1910,  the  cily  council  directed  the  harbor 
master  and  city  attorney, to  take  steps  at  once  to  remove 
the  house  boats  of  the  plaintiff  from  any  part  of  the  harbor. 

On  August  15,  1910,  the  harbor  master  served  upon  the 
plaintiff  a  notice  to  remove  his  house  boats  from  that  part 
of  the  levee  or  landing  within  the  ice  harbor  .  •  .  within 
twenty-four  hours,  and  on  the  same  day  plaintiff  com- 
menced this  action  and  secured  an  order  granting  a  tem- 
porary injunction. 

On  August  17,  1910,  this  defendant  filed  its  answer  and 
also  a  motion  to  dissolve  the  temporary  injunction.  No- 
vember IS,  1910,  the  court  sustained  the  motion  and  dis- 
solved the  temporary  injunction. 

We  omit  from  the  foregoing  some  contentions  of  fact 
which  have  no  support  in  the  evidence. 

I.  The  appellant  challenges  the  validity  of  the  ordi- 
nance on  the  grounds  (1)  that  the  city  had  no  power  to  col- 
lect wharfage  fees  because  it  had  incurred  no. expense  in 
the  building  or  maintenance  of  a  wharf,  and  (2)  that  the  or- 
dinance was  an  interference  with  interstate  commerce,  and 
(3)  that  it  was  unreasonable  and  confiscatory  in  the  rates 
charged,  and  (4)  that  it  was  discriminatory. 

The  first  contention  cannot  be  sustained.    The  right  of 
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a  city  to  impose  wharfage  fees  within  its  jurisdiction  does 

not  arise  solely  out  of  the  expense  which  it 
^'  GOBPo^^Ns:    incurs  in  the  maintenance  of  the  wharf.    Or- 
^  dinarily  it  is  true  that  the  establishment  and 

maintenance  of  a  wharf  implies  more  or  less  expense.  The 
extent  of  such  expense  is  necessarily  dependent  to  some  de- 
gree upon  the  natural  conditions  of  the  bank.  In  the  case 
before  us  the  evidence  does  show  that  some  improvement  has 
been  made  upon  natural  conditions.  Artificial  steps  are 
maintained  and  some  riprapping  upon  the  banks.  The  wharf 
has  been  specified  and  established  as  such.  The  police  pro- 
tection of  the  city  and  its  police  power  extend  to  it.  The 
city  charter  of  the  defendant  especially  confers  power  upon 
it  to  regulate  the  use  of  wharves  and  fix  the  rate  of  wharfage. 
Neither  is  the  exercise  of  such  power  an  interference 
with  interstate  commerce.  The  authorities  are  united  in  hold- 
2  samb-  munici-  ^^  *^**  ordinances  providing  for  reasonable 
Sreaaonabie  wharfage  fccs  are  a  valid  exercise  of  police 
feeflievidenee.    p^^^p    Cannon  V.  New  Orleans,  20  WaH  577 

(22  L.  Ed.  417) ;  Packet  Co.  v.  Keokuk,  95  U.  S.  88  (24  L. 
Ed.  377) ;  Muscatine  v.  Packet  Co.,  45  Iowa,  190;  Dubuque 
V,  Stout,  32  lowa^  80.  But  the  wharfage  fees  exacted  must 
be  reasonable.  The  name  cannot  be  used  as  a  guise  for  a 
''tonnage  tax"  or  a  "port  warden's  fee/'  or  for  other  ulter- 
ior purposes.  Cannon  v.  New  Orleans,  supra;  Steamship  v. 
Port  Wardens,  6  Wall.  31  (18  L.  Ed.  749).  These  holdings 
are  in  harmony  with  our  own  to  the  effect  that  ordinances  of 
a  city  must  be  fair  and  reasonable.  jSf^a^e  Center  v>  Baren- 
stein,  66  Iowa,  249. 

The  serious  question  in  the  case  before  us  is  whether  the 
ordinance  under  consideration  fiixing  the  wharfage  fees  was 
fair  and  reasonable,  or  whether  it  was  confiscatory  as  con- 
tended by  appellant.  That  at  least  several  members  of  the 
city  council  regarded  the  rate  as  exorbitant  is  admitted  by 
them  as  witnesses.  They  had  only  intended  to  collect  from 
the  appellant  thereunder  $50  instead  of  $145.    The  harbor 
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committee  had  agreed  upon  that  rate,  although  no  formal  ac- 
tion had  been  taken  by  the  city  council.  The  city  attorney 
testified  as  a  witness  for  the  defendant.  On  cross-examina- 
tion he  testified:  ''I  know  I  considered  $1  per  foot  pretty 
strong,  and  had  always  considered  it  pretty  strong,  and  had 
recommended  to  the  city  council  that  we  accept  less  before 
and  would  do  so  again."  As  already  indicated,  the  expense 
incurred  by  the  city  in  the  maintenance  of  the  wharf  is  very 
slight  indeed.  The  business  of  the  plaintiff  is  manifestly  for 
the  public  convenience.  It  is  conducted  at  very  modest  rates, 
and  he  realizes,  from  the  business  as  a  whole,  a  very  modest 
reward  for  his  labor.  His  regular  rate  of  ferrying  across 
the  river  is  five  cents  per  passenger,  with  a  reduced  rate  of 
2^  cents  for  working  people.  He  maintains  a  livery  of  seven 
boats,  which  he  rents  to  the  public  at  $1  per  day  or  fifteen 
cents  an  hour.  The  proof  shows  his  earnings  over  and  above 
his  expense  to  be  very  modest  indeed.  These  facts  are  by  no 
means  controlling  upon  the  city  council,  but  they  throw  some 
light  upon  the  other  testimony  in  the  case  bearing  upon  the 
question  of  reasonableness  of  rate.  The  ordinance  is  so 
worded  that  this  rate  applies  to  only  a  very  few  persons  who 
use  the  river  frontage.  To  this  feature  we  will  refer  later. 
The  ordinance  rate  was  not  at  first  exacted  from  the  plaintiff 
Later,  however,  the  harbor  master  made  demand  upon  him 
for  the  full  rate  for  the  years  1909  and  1910.  Other  craft 
is  so  classified  in  the  ordinance  as  to  get  the  benefit  of  a  much 
smaller  rate  of  wharfage  fees.  Practially  all  the  nortii  shore 
of  this  harbor  is  appropriated  by  private  enterprises  from 
which  no  fees  whatever  are  exacted.  The  same  may  be  said 
of  other  portions  of  the  shore.  We  think  it  must  be  said  that 
the  ordinance  is  unreasonable  at  this  point  in  the  rate  of 
wharfage  charged.  It  is  also  clear  from  the  record  that  great 
discrimination  has  been  practiced,  in  fact,  under  this  ordi- 
nance. Whether  this  has  resulted  from  the.  particular  form 
and  classification  of  the  ordinance,  or  whether  its  actual  en- 
forcement has  been  a  matter  of  favor  and  partiality,  is  not 
so  clear. 
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It  is  strongly  urged  by  appellees  that  the  question  of 
wharfage  fees  is  not  in  the  case.    It  is  said  that  the  city  has 

only  enforced  against  the  appellant  that  pro- 
^'  foreeinent'of  visiou  of  the  Ordinance  which  prohibits  the 
"^^*'*  remaining  of  house  boats  within  the  harbor. 

A  notice  was  served  upon  the  appellant  to  remove  his  house 
boats.  Upon  his  failure  to  do  so  the  city  officers  proceeded 
to  remove  the  same.  It  is  said  that  this  action  had  nothing 
to  do  with  the  collection  of  the  wharfage  fees.  An  examina- 
tion of  the  evidence  satisfies  us  that  this  position  is  not  well 
taken.  It  was  the  failure  of  the  appellant  to  pay  his  wharfage 
fees  that  resulted  in  the  demand  for  the  removal  of  the  house 
boats.  Members  of  the  city  council  so  admit  in  their  testi- 
mony. The  payment  of  the  wharfage  fees  under  protest 
stopped  the  threatened  removal  for  the  time  being.  The 
plaintiff's  petition  tendered  an  issue  at  this  point.  The  ques- 
tion is  therefore  fairly  before  us  in  the  case.  It  is  our  con- 
clusion that  the  ordinance  is  void  for  unreasonableness  in 
the  respect  indicated. 

n.  We  turn  now  to  that  part  of  the  amended  ordinance 
known  as  section  ten  and  which  is  quoted  above.    This  section 

prohibits  any  ''house  boat  ...  to  land 
*  •  l^i  r'^Sii'  or  remain  on  any  part  of  the  river  or  landing 
^"*  within  any  part  of  the  ice  harbor  of  the  city 
of  Dubuque.''  This  is  prohibition  and  not  regulation.  We 
find  nothing  in  th^  charter  of  the  city  nor  in  the  statutes 
which  empower  the  city  to  enact  such  a  sweeping  prohibition. 
The  testimony  shows  a  house  boat  to  be  a  very  useful  and  or- 
dinary adjunct  of  river  craft.  The  very  purpose  of  the  ice 
harbor  is  to  furnish  winter  refuge  to  the  craft  that  plies  the 
river.  The  city  has  full  power  to  enact  ordinances  providing 
reasonable  regulations  for  the  use  of  such  harbor.  We  do 
not  think,  however,  that  it  can  select  a  particular  craft  and 
prohibit  the  use  of  the  harbor  thereto  unless  there  be  some 
reason  of  public  policy  or  protection  which  does  not  appear 
in  this  record.    It  is  urged  in  argument  by  appellee  that  the 
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harbor  is  becoming  congested,  and  that  some  prohibitory  pro- 
vision is  necessary.  The  record  is  not  favorable  to  this  con- 
tention by  appellee.  It  has  voluntarily  devoted,  if  not  di- 
verted, a  large  part  of  the  harbor  and  its  shores  to  the  use  of 
private  enterprises  which  were  not  contemplated  in  the  orig- 
inal dedication  of  the  harbor.  These  enterprises  are  doubtless 
advantageous  to  the  city  in  the  sense  that  they  employ  a  large 
amount  of  labor  and  capital,  and  tend  thus  to  increase  the 
trade  of  the  city ;  but  the  presence  of  these  private  enterprises 
does  not  change  the  duty  of  the  city  with  respect  to  this  har- 
bor and  the  use  to  which  it  was  originally  dedicated.  This 
provision  of  the  ordinance  is  void  as  being  in  excess  of  the 
power  of  the  city  council. 

III.  The  plaintiff  paid  to  the  city  $290,  under  protest, 
pending  the  controversy  between  him  and  the  harbor  master 

and  the  city  council  as  to  the  threatened  re- 
^'  j^indSr  *  of"**"    moval  of  his  house  boat  out  of  the  harbor.    It 

is  the  contention  of  the  appellant  that  he  paid 
the  money  under  duress.  The  payment  occurred  long  after 
the  beginning  of  this  suit.  Thereafter  the  plaintiff  filed  a 
supplemental  petition  pleading  the  payment  of  such  amount 
under  duress  and  asking  to  recover  it  back.  He  now  asks 
us  to  determine  this  issue  and  to  award  him  judgment  for  the 
recovery  of  the  amount  so  paid. 

Upon  the  filing  of  his  supplemental  petition,  the  defend- 
ant moved  to  strike  it  for  misjoinder.  Such  motion  being  over- 
ruled, the  defendant  demurred  on  the  same  ground.  This  de- 
murrer was  also  overruled.  Thereupon  the  defendant  an- 
swered, and  the  case  proceeded  to  trial.  There  was  manifest 
error  on  the  part  of  the  learned  trial  court  as  against  the  de- 
fendant city  in  overruling  its  objection  to  the  mii^oinder  of 
causes  of  action.  This  error  was  cured,  so  far  as  the  city  was 
concerned,  by  the  subsequent  result.  This  branch  of  the  plain- 
tiff's  case  was  purely  an  action  at  law.  Either  party  was  en- 
titled to  demand  a  jury.  There  was  no  warrant  under  the 
statute  for  joining  it  with  the  equitable  action.    The  defendant 
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was  entitled  to  the  separation  when  it  asked  it  in  the  trial 
court.  If  we  were  now  to  proceed  to  a  trial  of  this  branch  of 
the  case  upon  its  merits,  we  would  be  repeating  the  error  of 
the  trial  court  without  giving  the  city  any  right  of  exception 
or  appeal;  it  being  in  no  position  to  appeal  from  the  ruling 
of  the  district  court  when  final  judgment  went  in  its  favor 
there.  We  will  therefore  give  no  consideration  to  the  merits 
of  this  branch  of  the  case.  We  will  sustain  the  dismissal 
thereof  by  the  district  court  as  on  the  ground  of  misjoinder 
and  abatement,  reserving  the  merits  of  the  case,  whatever  they 
be,  from  the  adjudication.  This  will  leave  the  merits  of  the 
case  undetermined  and  subject  to  a  further  action  between 
the  parties. 

For  the  reasons  indicated  above,  the  decree  of  the  trial 
court  must  be,  and    it  is.  Reversed, 


State  op  Iowa  v.  Thomas  Young,  Appellant 

Orimlnal  law:    mubdeb:    insisuction.    Merely  consenting  to  the  eom- 

1  mission  of  an  offense  is  not  under  all  circumstances  punishable  as 
a  crime;  but  where  defendant  admitted  that  he  struck  deceased  at 
the  time  and  place  in  question,  the  instruction  that  if  defendant, 
alone,  or  with  his  co-defendant,  or  either  of  them,  the  other  being 
present,  aiding,  abetting  or  consenting  thereto,  did  kill  the  de- 
ceased, defendant  would  be  guilty,  was  not  erroneous  as  advising 
the  jury  that  defendant  might  be  convicted  if  standing  idly  by 
and  took  no  part  in  the  affray. 

Sama:     withdrawal  fbom  an  affray:     instruction.    Where  one  in 

2  good  faith  withdraws  from  a  combat  he  ceases  to  be  a  wrong- 
doer, if  his  adversary  has  reasonable  ground  to  believe  that  he 
has  so  withdrawn,  even  though  such  withdrawal  is  not  clearly 
evinced.  But  where  it  appeared  that  the  defendant  was  an  ag- 
gressor at  all  times  during  the  affray,  and  never  at  anytime  indi- 
cated his  withdrawal,  or  that  he  intended  to  withdraw,  he  was  not 
prejudiced  by  an  instruction  to  the  effect  that  his  withdrawal  from 
the  combat  must  be  clearly  signified. 


648  State  v.  Young.  [158  Iowa 

Instmctloiui:     refusal  of  bequests.    Refusal  of  a  requested  instrue- 

3  tion  fully  covered  by  those  given  hj  the  court  is  not  reversible 
error. 

Criminal  law:     verdict:     reversal.     Where  the  jury  and  court  who 

4  saw  and  heard  all  the  witnesses  believed  those  for  the  state,  the 
verdict  will  not  be  set  aside  because  of  the  character  of  the  state's 
witnesses. 

Appeal  from  Decatur  District  Cotirt. — Hon.  T.  L.  Maxwell, 

Judge. 

Tuesday,  December  10,  1912. 

Defendant  was  convicted  of  manslaughter,  and  appeals. 
— Affirmed, 

C.  W.  Hoffman  and  Marion  Woodard,  for  appellant. 

Geo,  Cosson,  Attorney  General,  and  John  Fletcher,  As- 
sistant Attorney  General,  for  the  State. 

Shebwin,  J. — The  defendant,  Thomas  Young,  was  jointly 
indicted  with  Clarence  Teale  and  others  for  the  murder  of 
Mrs.  Bertha  Zomes  on  the  7th  day  of  December,  1910.  A 
separate  trial  was  had  at  his  request,  and  he  was  convicted 
of  manslaughter.  Clarence  Teale  had  already  been  tried  on 
the  same  indictment  and  found  guilty,  and  on  his  appeal  the 
judgment  against  him  was  affirmed.  The  case  is  reported  in 
154  Iowa,  677,  and  from  the  opinion  in  that  case  we  quote  the 
general  statement  as  to  the  facts  immediately  preceding  the 
death  of  Mrs.  Zornes : 

Mrs.  Zomes,  with  her  husband,  Levi  Zomes,  and  their 
children  lived  on  a  farm  adjoining  the  farm  upon  which 
this  defendant  lived,  and  Levi  Zomes  rented  of  this  defend- 
ant two  or  three  acres  of  his  land.  In  the  evening  of  the 
7th  of  December,  the  deceased,  with  her  husband  and  three 
sons^  Henry,  eighteen  years  of  age,  Willie,  thirteen  years 
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old,  and  Elzie,  twelve  years  old,  were  at  the  family  home  on 
the  farm.  A  daughter,  eleven  years  of  age,  was  at  the  time 
away  from  home.  The  Zomes  had  for  supper  that  evening 
Thomas  and  Henry  Phillips,  their  nephews,  and  both  grown 
men,  and  Boy  Young,  a  man  twenty-nine  years  old,  who  is 
a  brother  of  Thomas  and  Ed  Young,  who,  with  one  Hugh 
Teale,  were  jointly  indicted  with  this  defendant,  Clarence 
Teale,  for  this  murder.  The  Zomes  family  and  their  supper 
guests  remained  at  the  house  during  the  evening,  and  about 
9  0  'dock,  or  a  little  thereafter,  ^  this  defendant,  Clarence 
Teale,  his  brother,  Hugh  Teale,  a  man  twenty-two  years  old, 
and  Thomas  and  Ed  Young,  adults,  called  at  the  Zomes 
home  and  were  admitted  to  the  house,  and  they,  with  the 
other  guests  and  the  family,  except  Mrs.  Zornes,  were  in  the 
same  room;  it  being  a  southeast  room  of  the  house,  with  an 
outside  door  opening  therefrom  on  the  east,  and  a  door  in 
the  southwest  comer  thereof  opening  into  the  southwest 
room  of  the  house,  which  room  had  an  outside  door  opening 
to  the  south.  A  room  directly  north  of  the  living  room,  where 
these  people  were,  was  occupied  as  a  bedroom,  and  when  this 
defendant  and  his  friends  arrived  at  the  house  Mrs.  Zomes 
was  lying  on  one  of  the  beds  therein;  but  the  door  between 
the  two  rooms  was  open.  The  door  between  the  two  south 
rooms  was  in  the  southwest  corner  of  the  east  room,  and  it  was 
hung  so  that  it  swung  to  the  east  and  south.  At  the  time 
in  question  a  shotgun  belonging  to  one  of  the  Zomes  boys 
stood  behind  this  door,  which  was  then  open.  Shortly  after 
the  Teales  and  Thomas  and  Ed  Young  entered  the  house,  a 
controversy  arose  between  this  defendant  and  Mrs.  Zornes 
as  to  who  was  the  author  of  a  report  current  in  the  neigh- 
borhood *that  a  young  woman  had  been  cooking  for  the  de- 
fendant; he  accusing  Mrs.  Zomes  of  being  its  author,  and 
she  denying  it.  Intemperate  language  was  applied  to  each 
other,  which  finally  resulted  in  a  request  from  both  Mr. 
and  Mrs.  Zomes  that  the  defendant  and  his  party  leave 
the  house.  Up  to  this  point  there  is  no  substantial  difference 
between  the  witnesses  as  to  what  took  place  in  the  house, 
but  beyond  this  there  is  a  marked  conflict  in  the  testimony. 
The  witnesses  for  the  state  say  that  when  Mr.  Zornes  requested 
them  to  leave,  Thomas  Young  (the  defendant  in  this  case) 
said  that  Zomes  could  not  put  him  out,  and  immediately 
struck  Zomes  on  the  head  with  a  heavy  bicycle  pump  and 
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knocked  him  down;  that  Young  knocked  Zornes  down  in 
the  same  way  a  second  time,  and  then  threw  the  pump  at 
Mrs.  Zornes,  striking  her  in  the  face  and  knocking  her  down. 
On  the  other  hand,  defendant's  witnesses  claim  that  Mrs. 
Zornes  told  her  husband  to  get  the  shotgun  and  shoot  the 
offending  persons,  and  that  while  he  was  attempting  to  do  so 
Thomas  Young  knocked  Zornes  down  with  the  bicycle  pump ; 
that  Mrs.  Zornes  then  assumed  a  threatening  attitude  toward 
Thomas  Young;  and  that  he  then  knocked  her  down  with 
the  pump.  But  the  question  as  to  who  was  the  physical  ag- 
gressor in  the  house  is  not  of  controlling  importance  in  this 
case.  For  present  purposes  it  is  enough  to  say  that  after  being 
knocked  down  twice  Mr.  Zornes,  together  with  Henry  Zornes 
and  the  Phillips  men,  were  driven  from  the  house  through 
the  southwest  room,  and  that  the  conflict  was  renewed  on  the 
outside  with  Zornes  and  his  son  Henry.  Mrs.  Zornes  and 
the  two  younger  boys  remained  in  the  house  until  the  others 
had  gone  outside;  whereupon  she,  with  these  two  boys,  left 
the  house  by  the  east  door,  and  started  in  a  northwesterly 
direction  therefrom. 

The  record  on  this  present  appeal  further  shows  that 
the  defendant,  Thomas  Young,  followed  the  Zornes  men  out 
of  the  house,  and  was  actually  engaged  in  a  conflict  with  them 
on  the  outside.  According  to  his  own  -testimony,  while  he 
was  defending  himself  against  the  attacks  of  some  of  the 
men,  he  struck  Mrs.  Zornes  on  the  head  with  a  club.  He 
claims,  however,  that  Mrs.  Zornes  assaulted  him  in  the  dark 
outside  of  the  house,  and  that  when  he  struck  her  ^e  did  not 
know  who  it  was  that  he  struck.  The  evidence  on  the  part 
of  the  state  tends  to  show  that  Mrs.  Zornes  was,  in  fact,  struck 
and  killed  by  Clarence  Teale,  and  that  this  defendant,  Thomas 
Young,  aided  and  abetted  said  Teale. 

In  the  thirteenth  and  eighteenth  instructions  the  court 
said:     "If  you  find    .    .    .    that    .    .    .    the  defendant, 

Tom  Young,  alone,  or  that  the  defendant,  Tom 
^'  Sw*:^^urder:    Young,  and  his  codefendant,  Clarence  Teale, 

or  either  of  them,  the  other  present  aiding, 
abetting,  or  consenting  thereto,  did  unlawfully  kill  Bertha 
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Zomes" — defendant  would  be  guilty.  Complaint  is  made 
of  the  uBe  in  these  instructions  of  the  words  ''consenting 
thereto,"  on  the  ground  that  the  jury  was  told,  in  effect, 
that  defendant  might  be  convicted,  if  he  was  standing  idly 
by  and  took  no  part  in  the  trouble.  Merely  consenting  to 
the  commission  of  a  crime  would  not,  under  all  circumstances, 
be  punishable  as  a  crime,  no  matter  how  great  the  moral 
turpitude  involved.  But  there  was  no  error  in  the  instruc- 
tion here,  because  the  defendant  admitted  that  he  was  the 
one  who  struck  the  deceased  at  the  time  and  place  in  question. 
The  twenty-third  instruction  was  as  follows:  "If,  how- 
ever, you  find  from  the  evidence  that  the  defendant,  Tom 
2  Same  •  with-  ^^^^R  went  to  the  home  of  Bertha  Zornes  on 
S^alfwy'rin.  ^^^  ^^f^^^  <>*  December  7, 1910,  with  a  view  to 
struction.  provoke  a  quarrel  or  bring  on  an  affray  or 

difSculty  with  her,  or  that  after  going  to  the  home  of  the 
said  Bertha  Zornes  at  said  time  the  defendant,  Tom  Young, 
without  provocation  or  legal  excuse,  provoked  or  brought 
on  an  affray  by  assaulting  the  said  Bertha  Zornes  or  members 
of  her  family,  and  you  further  find  that  thereafter  the  de- 
fendant, Tom  Young,  in  good  faith  withdrew  from  such  af- 
fray or  difficulty,  and  clearly  signified  to  the  said  Bertha 
Zornes  that  he  had  so  withdrawn  and  abandoned  further 
combat,  then  thereafter  his  legal  right  of  self-defense  would 
be  restored  to  him,  and  he  might  exercise  the  same  under  the 
rules  given  elsewhere  in  these  instructions."  Appellant  says 
that  he  was  not  required  to  "clearly  signify"  to  Bertha 
Zornes  that  he  had,  in  good  faith,  withdrawn  from  the  con- 
flict, and  that  the  instruction  was  therefore  erroneous.  In 
State  V.  Dillon,  74  Iowa,  653,  this  court  disapproved  a  sim- 
ilar instruction  and  held  that,  where  a  defendant  actually 
and  in  good  faith  withdrew  from  the  combat,  he  ceases  to  be 
a  wrongdoer,  if  his  adversary  has  reasonable  ground  for  be- 
lieving that  he  has  so  withdrawn,  even  though  such  with- 
drawal is  not  clearly  evinced.  But  this  defendant  was  not 
prejudiced  by  the  instruction  complained  of,  because  a  care- 
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ful  examination  of  the  record  before  us  shows  that  this  de- 
fendant, at  all  times  during  this  difficulty,  was  an  aggressor, 
and,  so  far  as  the  record  shows,  never  at  any  time  indicated 
even  to  Bertha  Zornes  that  he  had  done  so,  or  that  he  in- 
tended  to  withdraw,  from  the  combat.  There  is  clearly  no 
merit  in  appellant's  contention  that  the  instruction  under 
consideration  assumed  that  defendant,  Thomas  Toung,  made 
the  assault  in  the  house,  and  was  not  acting  in  self-defense. 
Complaint  is  made  because  the  court  refused  to  give  an 

offered  instruction  touching  the  weight  to  be 
refosai  of  re-*   given  the  evidence  of  certain  witnesses  whom 

the  defendant  had  attempted  to  impeach. 
There  was  no  error  in  the  refusal  to  give  this  instruction,  for 
the  reason  that  the  court  with  sufficient  fullness  covered  the 
question  in  the  instructions  given. 

Appellant's  contention  that  the  evidence  is  insufficient 
to  warrant  this  conviction  cannot  be  sustained.     There  is 

much  evidence  supporting  the  state's  case, 
Terdict  t%e^^  *  and,  unless  we  wholly  disregard  the  testimony 

of  many  witnesses,  the  conviction  must  be  up- 
held. The  jury  and  the  trial  court  saw  and  heard  all  of  the 
witnesses,  and  we  cannot,  and  should  not,  say  in  this  case 
that  the  verdict  is  wrong  because  of  the  character  of  the 
state's  witnesses.     The  judgment  is  therefore.  Affirmed. 


State  op  Iowa,  v.  R.  L.  Duncan,  Appellant 

Orlminal  law:  buroiaby:  evidence  of  accomplice:  cobboboratiok. 
1  The  corroboration  of  the  testimony  of  an  accomplice  required  hj 
the  statute  to  sustain  conviction  must  be  by  testimony  independent 
of  that  which  comes  from  the  accomplice,  and  must  tend  to  con- 
nect the  accused  with  the  commission  of  the  offense.  On  this 
prosecution  for  burglary  the  evidence  is  held  insufficient  to  corrob- 
orate the  accomplice  and  to  connect  defendant  with  the  commis- 
sion of  the  crime. 
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Same.     The  mere  finding  of  a  revolver  taken  from  the  burglarired 
2    premises  t^ded  to   show   nothing  more   than   that  the   premises 
had  been  broken  into,  and  was  insufficient  for  the  purpose  of  cor- 
roborating the  accomplice  or  connecting  defendant  with  the  com- 
mission of  the  crime. 


Appeal  from  Fremont  District  Court, — Hon.  E.  B.  Woodruff, 

Judge. 

.  Tuesday,  December  10,  1912. 

Defendant  was  indicted,  tried,  and  convicted  of  the 
crime  of  breaking  and  entering  in  the  daytime  the  passenger 
depot  of  the  Chicago,  Burlington  &  Quincy  Railroad  Company 
at  the  town  of  Hamburg,  and  appeals. — Reversed. 

Wm.  Bammer  and  Wm,  Eaton,  for  appellant. 

George  Cosson,  Attorney  General,  and  John  Fletcher,  As- 
sistant Attorney  General,  for  the  State. 

Deemer,  J. — On  the  5th  day  of  March,  1911,  the  ticket 
office  located  in  the  depot  of  the  Chicago,  Burlington  &  Quincy 
Railroad  Company  at  Hamburg  was  broken  into  while  the 
ticket  agent  was  at  dinner,  and  the  money  drawer  was  broken 
open  and  $98.25  in  money  taken  therefrom.  One  B.  E. 
Fowler,  who  was  in  the  employ  of  the  railway  company  as  a 
section  hand,  was  arrested  for  the  offense  and  confesses  to 
have  had  a  part  therein  and  at  the  trial  of  defendant,  was 
a  witness  for  the  state.  At  that  trial  he  testified  that  he  and 
defendant  conspired  to  commit  the  offense,  and  selected  Sun- 
day as  the  day  for  the  reason  that  there  would  then  be  more 
money  in  the  office  because  the  ticket  agent  did  not  make  any 
bank  deposits  from  Friday  until  the  following  Monday.  De- 
fendant lived  about  one  hundred  feet  just  south  of  the  depot, 
and  his  wife  conducted  a  restaurant  in  the  property.  Fowler 
testified  that  on  the  day  of  the  breaking  he  went  to  defendant  *b 
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around  the  passenger  trains  after  that  time.  Q.  Did 
you  see  him  around  the  passenger  trains  after  the  8  o'clock 
train  in  the  morning,  after  Mr.  Seaman  got  off  T  A«  No,  sir. 
Q.  Do  you  remember  seeing  him  some  time  right  after  noon 
on  the  porch  of  his  restaurant  there!  A.  Tes,  sir.  Q.  Do 
you  remember  seeing  Ed  Fowler  in  that  vicinity  t  A.  Yes, 
sir.  Q.  What,  if  anything,  did  you  observe  the  defendant 
do  as  to  motioning  or  calling  Mr.  Fowler  and  Mr.  Fowler 
going  over  there!  A.  Fowler  started  down  the  track  and 
was  walking  along  and  I  saw  Bob  motion  for  him  to  come 
back,  and  he  went  in  the  restaurant  with  Bob.  Q.  How  long 
did  he  remain  there!  A.  Well,  I  should  say  about  fifteen 
or  twenty  minutes.  Q.  Now,  did  you  see  Mr.  Fowler  and  the 
defendant  after  you  came  back  to  the  depot — I  mean  after 
you  got  back  to  the  depot  after  dinner  on  Sunday!  A.  I 
saw  them  together.  I  seen  Fowler  go  back  over  to  Duncan's 
about  1:15,  just  shortly  after  1.  I  didn't  see  the  two  to- 
gether that  day. 

« 

The  witness  Seaman  testified:  ^'I  am  special  agent  for  the 
Burlington  road.  My  duties  are  to  investigate  claims  and 
look  after  parties  who  commit  thefts  against  the  company.  I 
have  known  the  defendant  about  a  year  and  a  half.  I  learned 
of  this  robbery  on  Sunday  and  came  from  Bed  Oak  to  Ham- 
burg about  8  o'clock  on  Monday  morning.  When  I  got  ofl?  the 
train,  Duncan  was  standing  by  baggageroom.  He  went  from 
there  over  to  Mrs.  Duncan's  boarding  house.  I  went  into  the 
ticket  office.  I  observed  Duncan.  I  went  into  the  depot  at 
the  east  door.  I  don't  know  whether  he  saw  me  or  not.  I  saw 
him  standing  on  the  porch  over  there  and  watching  every 
move  I  was  making.  I  went  to  St.  Joe  that  evening  on  the 
6  o'clock  train." 

This  is  all  the  corroborating  testimony,  and  we  think  it 
insufficient  to  connect  defendant  with  the  crime.  The  wit- 
nesses all  admit  that  defendant  had  met  the  trains  at  the  depot 
frequently  for  many  years,  and  there  is  nothing  in  the  fact 
that  he  met  the  Monday  morning  trains,  which  under  this 
record  should  be  considered  a  circumstance  against  him.  The 
only  other  testimony  against  him  is  that  he  watched  the  de- 
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tective  while  be  was  inyestigating  the  matter  in  tbe  ticket 
office,  and  that  during  the  afternoon  of  the  day  the  detective 
was  there  defendant  motioned  to  Fowler  to  come  over  to  his 
(defendant's)  residence,  which  he  (Fowler)  did,  remaining 
there  for  some  fifteen  minutes.  The  testimony  shows  that 
defendant  had  heard  of  the  breaking  of  the  depot  just 
after  it  was  committed,  and,  if  he  did,  it  was  quite  natural 
for  him  to  watch  the  movements  of  the  detective.  That 
he  did  watch  him  is  not  at  all  inconsistent  with  innocence. 
That  he  should  have  called  Fowler  to  his  residence  in  plain 
daylight,  while  the  detective  was  in  town,  is  not  in  any 
manner  indicative  of  guilt.  Arnold  also  testified  that  when 
he  got  back  to  his  office  on  Sunday  he  saw  Fowler  go  over  to 
Duncan's  place  at  the  hour  of  about  1:15  p.  m.  Remem- 
bering that  it  was  Sunday,  and  that  a  restaurant  or  lunch 
house  was  being  conducted  at  that  residence,  there  is 
nothing  indicative  of  guilt  in  that  transaction.  There  is 
nothing  in  this  independent  testimony  which  in  our  opinion 
tends  to  connect  defendant  with  the  commission  of  the 
offense.  Defendant  or  his  wife  or  both  were  conducting  a 
restaurant  or  lunchroom  at  their  residence  which  is  close  to 
the  depot,  and  defendant  frequently  met  incoming  trains. 
Fowler  was  a  section  hand,  and  his  business  frequently  called 
him  near  the  restaurant,  and  he  was  acquainted  with  Duncan. 
Their  meeting  then,  either  on  the  day  of  or  after  the  com- 
mission of  the  crime,  is  not  suggestive  of  crime.  If  Duncan 
knew  the  railway  detectives  as  the  state  claims  he  did,  there 
was  nothing  unusual  in  his  watching  their  movements  if  he 
was  advised,  as  the  record  shows  he  was,  that  the  ticket  office 
had  been  broken  into.  He  frequently  met  trains  as  they  came 
before  the  day  when  the  detective  appeared  upon  the  scene. 
This  being  the  entire  record,  we  think  there  should  have  been 
a  verdict  for  the  defendant,  and  that  the  trial  court  was  in 
error  in  not  granting  a  new  trial.  See,  as  sustaining  our  con- 
clusions. State  V.  WilUs,  9  Iowa,  582;  State  v.  MikeseU,  70 
Iowa,  176 ;  State  v.  CoweUf  149  Iowa,  460 ;  State  v.  Jones,  115 

Iowa,  113. 

Vol.  158  Ia.— 42 
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II.  In  any  event,  some  of  the  instructions  given  by  the 
trial  court  were  erroneous.  Instruction  15  reads  as  follows : 

It  is  a  question  of  fact  for  you  to  determine  from  all 
the  evidence  before  you  whether  the  witness  Fowler  has 
been  corroborated  as  above  explained,  and  in  determining 
this  question  you  have  a  right  to  consider  the  situation  of  the 
defendant  and  the  witness  Fowler.  That  is,  whether  they 
were  together,  or  where  they  were,  at  the  time  the  witness 
Fowler  broke  and  entered  said  building;  what  interest  if 
any,  the  defendant  took  in  watching  for  the  so-called  de- 
tectives of  the  railroad  company;  whether  he  received  any 
portion  of  the  stolen  property  at  the  time  or  very  soon  there- 
after; and  what,  if  anything,  he  did  with  any  part  of  it; 
whether  he  received  the  revolver  which  he  claimed  was  stolen 
at  the  time  of  the  breaking  and  entering;  and,  if  so,  what  he 
did  with  it.  And  from  these  and  all  other  facts  and  circum- 
stances in  evidence  you  must  say  whether  or  not  witness 
Fowler  has  been  corroborated  as  the  law  requires. 

Assuming  for  the  purpose  of  this  discussion  that  there 
was  some  corroborating  testimony,  it  is  very  clear  to  our 
minds  that  the  circumstance  of  the  finding  of  the  revolver  in 

the  outhouse  in  no  manner  tends  to  connect 
2.  Same.  defendant  with  the  commission  of  the  oflfense. 

Aside  from  the  testimony  of  Fowler,  there  is  nothing  what- 
ever to  show  that  defendant  ever  saw,  had  possession  of,  or 
had  anything  to  do  with  putting  it  in  the  vault  of  the  out- 
house. This  finding  of  the  revolver  did  nothing  more  than 
show  that  some  one  had  broken  into  the  ticket  office,  and  this 
the  statute  expressly  says  shall  not  be  sufficient.  See  State  v. 
Cowell,  149  Iowa,  460 ;  State  v.  Jones,  115  Iowa,  113. 

For  the  errors  pointed  out,  the  judgment  must  be,  and  it 
i3,  Reversed. 
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State  op  Iowa,  Appellee,  v.  John  J.  0  'Brien  and  Harry  W. 

Summers,  Appellants. 

Oriminal  law:      burolasy:      breaking:      circumstantial  evidencEt 

1  Where  the  only  reasoDable  inference  from  the  proven  circum- 
stances is  that  there  was  an  actual  breaking,  a  conviction  for 
burglary  will  not  be  set  aside  because  of  the  absence  of  direct 
evidence  on  the  subject. 

Same:    notice  of  additional  evidence:    return  of  service:    review. 

2  The  return  of  service  of  notice  of  the  taking  of  additional  evidence 
in  a  criminal  case,  stating  that  the  sheriff  served  the  same  by 
"reading  said  notice  to  each  of  said  defendants  and  delivering 
them  a  true  copy  thereof"  was  a  sufficient  return  to  show  com- 
plete service  on  each  defendant,  although  it  would  have  been  more 
exact  if  stating  that  a  copy  was  delivered  to  each  defendant;  and 
where  there  was  no  attempt  to  bring  the  claimed  defective  notice 
fairly  to  the  attention  of  the  trial  court  it  will  not  be  considered 
on  appeal. 

Same:    witnesses:     indictment:    variance  in  name.    The  fact  that 

3  the  surname  of  a  witness,  who  was  before  the  grand  jury,  was  not 
properly  spelled  on  the  back  of  the  indictment  to  which  his  testi- 
mony was  attached  will  not  justify  the  rejection  of  his  evidence, 
where  his  identity  is  clearly  ascertainable  from  his  evidence  and 
his  name  as  actually  written  on  the  indictment. 

Appeal  from  Page  District  Court. — Hon.  0.  D.  Wheeler, 

Judge. 

Tuesday,  December  10,  1912. 

Dependants  were  indicted  for  burglary,  under  the  pro- 
visions of  section  4791  of  the  Code.  Upon  a  plea  of  **not 
guilty,"  there  was  a  trial  to  a  jury.  A  verdict  of  ''guilty" 
was  rendered,  and  judgment  entered  thereon.  The  defendants 
appeal. — Affirmed. 
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Ea/rl  R.  Ferguson  and  C.  B.  Barnes,  for  appellants. 

Oeo.  Cosson,  Attorney  General,  John  Fletcher,  Assistant 
Attorney  General,  and  L.  H.  Mattox,  County  Attorney,  for 
the  State. 

Evans,  J. — It  is  contended  that  the  evidence  was  not  suf- 
ficient to  sustain  the  verdict.    There  was  no  testimony  offered 

on  the  part  of  the  defendants.    On  behalf  of 

^ '  £?r?iary^  ^^  *  the  State  it  was  shown  that  the  defendants 

cumstantUi        Were  discovered  in  the  store  of  the  Essex  Mer- 

eyldencc 

cantile  Company  at  about  two  o'clock  on  Sun- 
day morning,  September  10,  1911.  A  few  minutes  later  they 
left  the  store,  and  were  arrested.  At  the  time  of  their  arrest 
they  were  carrying  away  a  sackful  of  merchandise,  which  had 
been  taken  from  such  store.  They  were  strangers  in  the  town. 
The  specific  manner  in  which,  and  the  place  at  which,  they  en- 
tered the  store  was  not  disclosed  at  the  trial.  The  proprietor 
and  employees  closed  the  store  shortly  after  ten  o'clock  the 
night  before.  At  that  time  they,  fastened  all  doors  and  win- 
dows and  other  openings.  When  the  defendants  were  discov- 
ered in  the  building  by  the  night  watchman,  he  found  no  evi- 
dences of  the  place  or  manner  of  their  entrance.  It  is  urged 
here  that  there  was  therefore  no  evidence  of  a  ''breaking," 
within  the  meaning  of  the  law.  It  would  be  more  correct  to 
say  that  the  evidence  was  circumstantial  on  that  question. 
The  jury  drew  the  inference  that  they  must  have  entered  the 
building  in  some  manner,  and  that  they  could  not  have  entered 
it  without  '  *  breaking, ' '  within  the  meaning  of  the  law,  if  all 
openings  were  closed  the  night  before.  This  was  the  only 
possible  inference,  under  the  evidence,  consistent  with  com- 
mon sense.  We  readily  reach  the  conclusion,  therefore,  that 
the  evidence  was  not  only  sufficient  to  sustain  the  verdict  at 
this  point,  but  that  it  was  very  persuasive  in  its  details.  State 
V,  Sorenson,  157  Iowa, — . 

II.    Three  days  before  the  trial  the  state  served  upon 
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the  defendant  written  notice  of  an  additional  witness.    The 

sheriff  made  the  following  return  of  service 
^'  S^lfdiitiSSu     thereon:  ''State  of  Iowa,  Page  County- 


turn*"?  BcnT    I,  Gcorge  H.  Whitmore,  hereby  certify  that  I 

am  the  sheriff  of  Page  county,  Iowa;  that  I 
served  the  above  notice  upon  the  defendants  John  J.  O^rien 
and  Harry  Summers  on  the  23d  day  of  October,  1911,  by 
reading  said  notice  to  each  of  said  defendants  and  delivering 
them  a  true  copy  thereof.  All  of  which  was  done  in  Page 
county,  Iowa.  Oeorge  H.  Whitmore,  Sheriff."  When  such 
additional  witness  was  called  to  the  witness  stand,  the  fol- 
lowing occurred: 

Mr.  Barnes:  Before  this  witness  testifies,  I  want  to  ob- 
ject to  him  as  incompetent,  for  the  reason  that  no  proper 
notice  was  ever  given  of  his  testimony  before  the  court,  and 
no  proper  service  was  ever  made  of  the  notice  upon  the 
defendants.  The  notice  is  not  properly  served  upon  the 
defendants  at  all.  (The  notice  is  here  produced  and  exam- 
ined by  the  court.)  The  Court:  The  return  is  here,  Mr. 
Barnes,  that  it  was  served  by  reading  it  to  each  of  the  said 
defendants  and  delivering  them  a  true  copy  thereof.  If  there 
is  anything  defective,  I  do  not  see  it,  Mr.  Barnes.  Mr.  Barnes: 
We. make  the  objection  for  the  sake  of  the  record.  I  do  not 
feel  very  sure.  I  make  this  objection,  but  I  thought  there 
was  a  possibility  of  a  defect  in  there  which  I  thought  I  saw. 
I  am  stating  my  record  for  that  purpose.  That  is  the  only 
reason  I  am  making  the  objection  at  this  time.  The  Court: 
The  record  already  shows  here  that  the  defendants,  for  the 
purpose  of  going  to  trial  on  this  date,  waived  the  fact  that 
notice  was  served  less  than  three  days  prior  to  the  date  of 
this  trial.  Mr.  Barnes:  No;  there  is  no  objection  to  that 
fact,  your  honor.  The  Court:  Then  the  objection  will  be 
overruled, 

The  particular  point  which  is  now  urged  for  reversal 
is  that,  although  the  return  of  the  sheriff  disclosed  a  reading 
of  the  notice  to  each  of  the  defendants,  it  did  not  show  de- 
livery of  a  copy  to  each.    The  contention  is  that  the  return 
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showed  a  delivery  of  only  one  copy  for  both  defendants.  The 
most  that  can  be  said  is  that  the  return  was  possibly  ambig- 
uous. It  would  have  been  more  exact,  in  a  grammatical  sense, 
if  it  had  stated,  not  only  that  the  notice  was  read  to  each  de- 
fendant, but  that  a  copy  was  delivered  ''to  each  of  them.'' 
But  grammatical  exactness  is  not  always  available  in  the 
sheriff's  office;  nor  is  it  legally  necessary,  though  always  de- 
sirable. We  think  the  return,  above  quoted,  could  fairly  be 
construed  as  showing  a  complete  service  upon  each  defendant. 
There  is  a  further  reason  why  the  point  is  not  available 
to  the  defendants.  It  was  not  frankly  made  before  the  trial 
court.  A  perusal  of  the  record,  above  quoted,  shows  that  there 
was  no  attempt  to  bring  to  the  attention  of  the  court  the  point 
now  urged.  A  formal  objecion  was  made  ''for  the  sake  of  the 
record."  The  trial  court  stated:  "If  there  is  anything  de- 
fective, I  do  not  see  it."  Counsel  for  defendants  appear  to 
have  been  too  deferential  to  the  court  to  point  out  the  defect 
which  they  now  urge  vigorously  upon  us.  If  the  attention 
of  the  trial  court  had  been  directed  to  the  defect  claimed,  it 
might  have  been  cured,  either  by  an  amended  return,  or  by 
evidence  of  the  facts  relating  to  the  service.  No  claim  is  made 
that  the  service  was  in  fact  defective  as  distinguished  from 

• 

the  return.  The  art  of  concealing  a  grievance  from  the  trial 
court,  in  order  to  save  it  on  the  record  for  this  court,  will, 
perhaps,  never  be  wholly  lost  to  the  profession.  But  the  as- 
sistance which  it  can  command  in  this  court  when  it  gets  here 
will  not  be  conspicuous  for  zeal.  In  the  case  before  us  the 
attention  of  the  trial  court  appears  to  have  been  diverted  to 
some  extent  from  the  real  defect  now  complained  of  by  the 
fact  that  the  notice  had  not  been  served  four  days  before  the 
trial  and  this  point  had  been  waived  by  the  defendant  before 
the  trial  commenced.  This  fact  is  apparent  from  the  remarks 
of  the  court  appearing  of  record.  We  think  the  defendants  are 
in  no  position  to  complain  of  the  ruling  involved  at  this  point. 
III.    One  of  the  witnesses  for  the  state  was  L.  Wiede- 
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man.    He  had  been  examined  before  the  grand  jury,  and  the 

minutes  of  his  testimony  were  attached  to  the 

3.  Samb:  wit-  "^ 

me"t*  varSnce  indictment.    Signatures  of  the  witnesses  had 
in  name.  heen  waived.    But  the  name  of  the  witness 

appeared  on  the  back  of  the  indictment  as  L.  Wiedman. 
Proper  objection  was  made  to  his  competency  as  a  witness 
because  his  name  did  not  appear  upon  the  back  of  the  indict- 
ment. We  think  the  variance  was  not  sufficient  to  justify 
the  rejection  of  the  witness. 

John  Zachison  also  was  a  witness.  The  minutes  of  his 
testimony  before  the  grand  jury  were  attached  to  the  indict- 
ment. His  name  appeared  upon  the  back  of  the  indictment 
as  John  Zacherson.  The  same  objection  was  made  to  this 
witness.  No  question  is  raised  as  to  the  identity  of  either  of 
these  witnesses  as  being  the  persons  who  testified  before  the 
grand  jury,  and  the  minutes  of  whose  evidence  were  attached 
to  the  indictment.  The  question  presented  is  solely  one  of 
innocent  mistake  in  spelling.  We  think  the  identity  of  the 
witnesses  was  readily  ascertainable  from  the  minutes  of  their 
evidence  and  from  the  names  as  actually  written  upon  the 
back  of  the  indictment.  We  have  never  held  such  a  variance 
as  here  shown  to  be  fatal.  We'  do  not  think  that  such  a  hold- 
ing is  required  by  a  fair  construction  of  the  statute,  nor  in  the 
interest  of  a  fair  trial  to  the  defendants.  If  perfect  spelling 
were  essential  to  legal  procedure  and  pleading,  the  prospect 
for  the  maintenance  of  law  and  order  by  criminal  prosecutions 
would  become  quite  gloomy.  In  the  record  before  us  the  name 
of  the  first  witness  appears  as  ''Wiedeman,"  ** Wiedman," 
''Weideman,*'  and  **Weidman.**  That  of  the  second  witness 
appears  as  ** Zachison/'  "Zacherson,**  **Zachrison,"  and 
**Zachesson." 

No  other  points  are  argued.  We  reach  the  conclusion 
that  the  defendants  had  a  fair  trial,  and  that  there  is  no  rea- 
sonable doubt  of  their  guilt. 

The  judgment  of  the  trial  court  is  therefore — Affirmed. 
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State  of  Iowa  v.  Habrt  Hector,  Appellant. 

CMminal  law:    seduction:     evidence:    cross-eeamination.    Where  a 

1  proeeeutrix  for  Beduction  testified  on  direct  examination  that  she 
had  kept  companj  with  defendant  and  had  gone  with  one  certain 
other  party,  but  could  think  of  no  others,  her  cross-examination 
as  to  her  going  with  other  named  young  men  was  proper. 

Same:    impeachino  evidence:    fbivilbged  commttnications.    Where  a 

2  prosecutrix  for  seduction,  in  explanation  of  the  reason  why  she 
had  not  stated  to  the  grand  jury  certain  matters  testified  to  on 
the  trial,  said  that  she  was  not  interrogated  with  respect  to  such 
matters,  the  defendant  should  have  been  permitted  to  show  by  the 
county  attorney,  who  was  before  the  grand  jury  in  that  capacity, 
questioned  the  witness  and  acted  as  clerk  in  taking  down  the 
minutes  of  her  evidence,  that  she  was  in  fact  questioned  regard- 
ing such  matters  and  testified  differently  than  she  had  upon  the 
trial;  as  the  evidence  of  the  county  attorney  was  not  within  the 
privilege  of  the  statute. 

Bane:    new  trial:     misoonduct  in  abouvent.    Even  an  indirect  ref- 

3  erence  by  counsel  for  the  state  that  defendant,  in  a  criminal  case,  did 
not  take  the  stand  in  his  own  behalf,  is  a  violation  of  the  statute  and 
should  not  be  made. 

Same:    instruction:     seductive  arts.    On  this  prosecution  for  seduc- 

4  tion  the  instruction  with  reference  to  the  extent  of  the  seductive 
arts  and  deception  practiced  upon  prosecutrix,  which  will  war- 
rant conviction,  was  supported  by  the  facts  and  was  a  proper 
statement  of  the  law. 

Appeal  from  Pottawattamie  District  Court. — ^HoN.  E.  B. 

Woodruff,  Judge. 


TxTESDAY,  December  10,  1912. 

Defendant  was  indicted,  tried,  and  convicted  of  the  crime 
of  seduction  and  appeals. — Reversed. 
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A.  L.  Preston  and  John  P.  Organ,  for  appellant. 

George  Cosson,  Attomej  General  and  John  Fletcher,  As- 
sistant Attorney  General,  for  the  State. 

Deemeb,  J. — ^At  the  time  the  crime  is  said  to  have  been 
committed,  Minnie  Peterson,  the  prosecutrix,  was  about  six- 
teen and  one-half  years  of  age,  and  defendant  waa  just  past 
eighteen.  Each  lived  at  the  home  of  his  parents  in  the  town 
of  Walnut  in  Pottawattamie  county,  Iowa,  and  within  a 
short  distance  of  each  other.  Prosecutrix  came  into  town  with 
her  parents  in  the  year  1905,  and  during  the  fall  of  that  year 
she  first  met  the  defendant.  The  seduction  is  said  to  have 
occurred  in  June  of  the  year  1906.  At  that  time  defendant 
was  attending  the  public  schools;  but  prosecutrix  had  ceased 
going  to  school  and  was  living  at  home.  She  met  the  defend- 
ant, so  she  says,  about  three  times  in  the  year  1905  and  the 
same  number  of  times  during  the  year  1906  before  the  seduc- 
tion was  actually  accomplished.  She  says  that  this  occurred 
on  the  8th  or  9th  day  of  June,  1 906,  and  was  the  result  of  de- 
fendant's  making  love  to  her,  hugging  and  kissing  her,  and 
stating  that  it  was  all  right  to  have  sexual  intercourse,  that 
other  girls  did,  that  no  harm  would  come  of  it,  and  that  if 
there  did  he  would  marry  her.  She  also  testified  that  as  the 
result  of  the  intercourse  a  child  was  bom  to  her  on  February 
26,  1907. 

I.     On  direct  examination  prosecutrix  gave  the  follow- 
ing testimony:  **Q.  He  was  your  beau?  (Objected  to  as  in- 
competent and  asking  for  the  conclusion  of  the  witness,    Over- 
1.  Criminal  law:  "^®^    Defendant  excepts.)    A.  Yes,  sir.    Q. 
SenSe^^croM-*"   -^^  ^^^  never  had  any  other  young   man 

examination.        ^y^^^  y^^  ^^  ^j^j^  y^^^  ^j^  y^^^  ^ietore  Or  Up 

to  that  time   A.   Yes,  sir ;  I  had  been  with  Mr.  Walters  before, 
I  remember.    Q.    And  any  others    A.  No,^  sir ;  not  that  I  can 
think  of.    Q.  Was  there  any  other  young  man  with  you  so. 
Frequently  as  this  young  man,  the  defendant  heret  (Objected 
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to.  Not  answered.)  Q.  What  I  want  to  know  is  whether  or 
not  this  young  man,  the  defendant  here,  was  your — ^was  the 
fellow  that  was  with  you,  as  you  folks  tell  it,  whether  he  was 
your  fellow?  (Objected  to  as  incompetent,  leading,  sugges- 
tive, and  asking  for  an  opinion  and  conclusion  of  the  witness. 
Overruled.  Defendant  excepts.)  Yes,  sir;  I  loved  him  bet- 
ter than  anybody  else."  On  cross-examination  the  witness 
was  asked  as  to  her  going  with  other  young  men,  naming  them, 
before  June  of  the  year  1906 ;  but  objections  to  the  questions 
because  not  cross-examination  and  immaterial  were  sustained. 
In  this  there  w^as  manifest  error.  The  matter  was  clearly 
cross-examination  and  the  testimony  material 

We  extract  the  following  from  the  record  in  order  that 
another  proposition  relied  upon  by  appellant  may  be  under- 
stood: 


Exhibit  1  is  the  statement  I  signed  about  this  matter  in 
the  grand  jury  room,  when  it  was  under  investigation.  At 
that  time,  I  didn  't  say  that  the  defendant  said  to  me  that  he 
.,  g^j,^.  jm.  would  marry  me  in  the  event  that  I  became 
peaching  evi-  pregnant,  or  that  he  would  take  care  of  me 
iieRed'com-  in  the  event  that  I  got  into  trouble  in  that 
muncatons.  ^^Ly,  or  anything  of  that  kind,  because  they 
didn't  ask  me.  I  think  it  was  Mr.  Hess  who  was  asking 
the  questions  in  the  grand  jury  room.  He  didn't  ask  me 
there  if  Harry  Hector  had  at  any  time  promised  to  marry 
me  or  anything  of  that  kind.  And  I  didn't  reply,  *No,  it 
was  never  mentioned.'  I  don't  think  he  ever  asked  me 
that.  Before  I  went  to  the  grand  jury  room,  I  saw  Mr. 
Hess  at  Walnut  and  talked  with  him  quite  a  while.  Q.  Didn't 
he  also  at  that  time  ask  you  if  Harry  Hector  hadn't  promised 
to  marry  you  during  some  of  these  times?  Or  something  of 
that  kind?  Didn't  he  ask  that  repeatedly,  and  didn't  you 
say  that  there  was  nothing  of  that  kind  occurred  ?  (Objected 
to  as  not  proper  cross-examination,  incompetent,  immaterial, 
and  privileged.)  Court:  You  are  referring  to  the  grand 
jury?  Defendant's  Counsel:  I  am  referring  to  a  time 
prior  to  the  session  of  the  grand  jury ;  not  in  the  grand  jury 
room,  but  at  her  home  in  Walnut.    It  is  admitted  by  defend- 
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ant's  counsel  that  Mr.  Hess  at  the  time  was  county  attorney 
of  Pottawattamie  county.  (The  objection  was  sustained  upon 
the  grounds  that  it  was  privileged  communication,  to  which 
ruling  the  defendant  excepted.)  Q.  At  the  time  Mr.  Hess 
was  talking  with  you  (referring  to  the  conversation  at  Wal- 
nut), is  it  not  a  fact  that  it  was  not  with  reference  to  any 
prosecution  of  a  criminal  case  against  the  defendant,  but 
with  reference  to  another  feature  of  the  case?  (Objected 
to  as  not  cross-examination,  immaterial,  incompetent,  and  a 
privileged  communication.  Sustained.  Defendant  excepts.) 
Q.  Is  it  not  a  fact  that,  subsequent  to  the  indictment  in  this 
case,  Mr.  Hess,  the  county  attorney,  talked  with  you  about 
this  particular  case,  and  about  this  particular  feature  of 
the  case,  as  to  what  deception  or  art  was  practiced  upon 
you  at  the  time  of  the  alleged  seduction,  and  at  that  time 
didn't  you  say  to  him,  in  substance,  that  the  only  thing  he 
did  or  said  was  to  make  love  to  you,  and  to  make  other  state- 
ments to  you,  but  that  he  said  nothing  about  marriage  or 
about  protecting  you  in  that  way,  and  that  was  not  the  sub- 
ject of  your  talk  with  Harry  Hector  at  any  of  the  times  when 
you  were  in  his  company?  (Same  objection  as  to  the  previous 
question.  Sustained.  Defendant  excepts.)  A.  I  was  in  the 
grand  jury  room  only  once  while  the  matter  was  under  in- 
vestigation. I  talked  with  Mr.  Turner  and  Mr.  CuUison 
this  week  about  my  testimony,  at  Mr.  Turner's  office.  I 
think  my  father  was  there.  Q.  In  the  conversation  with 
reference  to  what  your  testimony  in  the  case  would  be,  wasn't 
your  attention  called  to  the  fact  that  in  your  testimony  be- 
fore the  grand  jury  you  had  made  no  reference  to  any  promise 
of  marriage  or  the  like?  (Objected  to  as  incompetent,  im- 
material, irrelevant,  not  cross-examination,  and  privileged. 
Sustained.  Defendant  excepts.)  Q.  And  at  that  conversa- 
tion, wasn't  it  suggested  to  you  that  that  must  have  been 
said  to  you,  or  that  something  of  that  kind  was  necessary 
in  the  case?  (Same  objection  as  to  the  previous  question. 
Sustained.  Defendant  excepts.)  Q.  You  said  that  when  you 
were  before  the  grand  jury  that  the  reason  that  you  didn't 
say  anything  about  the  promise  of  marriage  or  the  like  was 
because  it  was  not  asked  of  you.  Now  I  want  to  know  who 
first  asked  you  that  question?  (Same  objection  as  to  the 
previous  question.  Sustained.  Defendant  excepts.)  A.  The 
only  persons  I  talked  with  concerning  my  testimony  in  this  case 
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is  Mr.  Cullison,  Mr.  Turner,  Mr.  Hess,  and  Mr.  Jones  of  Des 
Moines;  the  last  named  being  a  lawyer  at  that  place. 

The  varions  rolings  here  shown  are  assigned  as  error. 
That  the  entire  matter  may  be  fully  understood,  it  should  also 
be  stated  that  the  then  county  attorney,  Hess,  was  called  as 
a  witness  for  the  defendant,  and  this  extract  from  the  record 
discloses  what  happened:  ''I  was  in  attendance  upon  the 
grand  jury  here  in  Avoca  at  the  April  or  May  term,  1907, 
when  the  matter  of  the  charge  against  Harry  Hector  in  this 
case  was  being  presented  to  the  gprand  jury.  I  think  it  was 
in  May,  and  I  was  in  attendance  upon  the  grand  jury  at  that 
time.  Exhibit  A  is  the  indictment  in  this  case,  and  the  writ- 
ing thereon  and  the  minutes  of  testimony,  excepting  the  signa- 
tures, and  the  writing  on  the  back  of  the  indictment,  are  in 
my  handwriting.  At  that  time  I  acted  as  clerk  of  the  grand 
juiy  in  so  far  as  I  made  the  memoranda  of  the  testimony  of 
the  witnesses  which  was  afterwards  attached  to  the  indict* 
ment.  I  remember  the  prosecuting  witness  being  before  the 
grand  jury  at  that  time.  Q.  I  will  ask  you  to  state  whether 
or  not  the  prosecuting  witness  was  asked  at  that  time  and 
place  aiiything  with  reference  to  the  question  whether  or  not 
the  defendant,  Harry  Hector,  had  made  any  promise  of  mar- 
riage to  her  in  connection  with  her  other  testimony  in  which 
she  said  that  he  had  sexual  intercourse  with  her.  (Objected 
to  as  incompetent,  immaterial,  and  privileged.) " 

In  connection  with  this  same  matter  and  on  this  ob- 
jection, the  witness  further  testified  that  the  grand  jury  was  at 
the  time  receiving  evidence  in  this  case  and  in  other  cases 
from  different  witnesses. 

The  gprand  jury  was  in  session  and  duly  organized,  and  I 
was  propounding  most  of  the  questions,  and  occasionally  a 
grand  juror  might  ask  one,  but  I  was  propounding  practically 
all  of  the  questions.  (In  connection  with  this  same  matter, 
and  the  objection  urged  thereto,  the  following  question  was 
put:)    Q.  Now  at  this  time,  and  while  the  grand  jury  was  so 
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organized,  were  there  any  questions  asked  by  yon  of  the  prose- 
cuting witness,  Minnie  Peterson,  as  to  whether  or  not,  at  the 
time  she  claims  she  had  been  seduced  by  Harry  Hector,  that 
prior  thereto,  whether  or  not  there  had  been  any  promise  of 
marriage  by  him  to  her  in  connection  with  the  seduction  f 

To  this  the  same  objection  was  urged  by  the  counsel  for 
the  state  as  to  the  previous  question,  and  by  permission  of  the 
court,  on  his  examination,  testified  that  he  was  before  the  grand 
jury  at  that  time  as  the  county  attorney.  The  court  thereupon 
sustained  the  objections  made  to  the  previous  questions  upon 
the  grounds  that  the  prohibition  of  the  statute,  section  4608, 
applied  to  the  county  attorney,  and  the  same  was  privileged, 
and  thereupon  defendant  excepted  to  the  ruling  of  the  court 

Q.  What,  if  anything,  did  Miss  Peterson  say  at  that 
hearing  before  the  grand  jury  with  reference  to  the  ques- 
'tion  or  fact  as  to  whether  Harry  Hector  had  made  her  any 
promise  of  marriage,  or  promise  to  protect  her  in  the  event 
anything  should  go  wrong  or  anything  of  that  kindt  (Ob- 
jected to  as  immaterial,  incompetent,  and  privileged.  Sus- 
tained, and  defendant  excepts.)  Q.  At  that  hearing  did 
you  ask  her  any  questions  as  to  whether  Harry  Hector  had 
promised  to  marry  her  or  promised  to  take  care  of  her  or 
protect  her  in  the  event  anything  should  happen  to  her,  or  any 
questions  of  that  character  Y  I  refer  to  such  time  as  th^  grand 
jury  was  in  session  receiving  testimony  upon  this  charge 
against  Harry  Hector.  (Objected  to  for  the  same  reasons 
as  stated  in  the  previous  objection.  Sustained  on  the  grounds 
of  privilege,  and  defendant  excepts.)  Q.  Did  you,  at  that 
hearing,  and  while  the  grand  jury  was  in  session,  ask  the 
prosecuting  witness,  Minnie  Peterson,  any  questions  as  to 
whether  Harry  Hector  had  made  her  any  promise  of  mar- 
riage or  promises  of  any  kind  in  connection  with  the  charge 
of  seduction  f  (Objected  to  for  the  same  reason  assigned  in 
the  objection  to  the  previous  question.  Sustained,  and  de- 
fendant excepts.)  Q.  Did  she  at  that  time,  when  the  grand 
jury  was  in  session  investigating  the  matter,  give  any  testi- 
mony before  the  grand  jury  that  Harry  Hector  made  her 
any  promises  of  marriage  or  promises  to  protect  her,  or  take 
care  of  her  in  the  event  she  should  become  in  the  family  way, 
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in  connection  with  her  testimony  that  defendant  had  sexual 
intercourse  with  her  and  seduced  her?  (Objected  to  for 
the  same  reasons  stated  in  the  objections  to  the  previous 
question.  Sustained.  Defendant  excepts.)  Q.  I  want  to 
ask  you  whether  in  this  investigation  before  the  grand  jury 
of  the  charge  against  Harry  Hector,  while  you  were  acting 
as  clerk  or  scribe  in  taking  down  the  testimony,  whether  you 
included  in  her  statement  that  was  signed  by  her  in  these 
minutes,  all  that  she  related  before  the  grand  jury  that  Mr. 
Hector  said  to  her  in  connection  with  the  charge  of  seduc- 
tion as  an  inducement  for  her  to  submit  her  person  to  him? 
(Objected  to  as  incompetent,  immaterial,  and  privileged. 
Sustained,  and  defendant  excepts.)  In  connection  with  the 
foregoing  questions  and  before  ruling  thereon,  defendant's 
counsel  stated  that  they  expected  to  show  by  the  witness  Hess 
that  the  prosecutrix,  Minnie  Peterson,  when  examined  before 
the  grand  jury,  and  during  the  giving  of  her  testimony  with 
reference  to  the  offense  charged  against  the  defendant,  had 
been  asked  by  Mr.  Hess,  who  was  conducting  the  examination, 
on  several  occasions  during  that  examination,  whether  the 
defendant  had  ever  promised  to  marry  her,  prior  to  the 
alleged  seduction,  and  that  she  replied  to  such  questions  that 
the  defendant  had  never  made  any  promises  of  marriage 
to  her  or  any  other  promises,  and  that  such  marriage  had 
never  been  mentioned  or  discussed  by  herself  and  the 
defendant. 

Defendant  also  introduced  the  minutes  of  the  prosecuting 
witness'  testimony  attached  to  the  indictment,  reading  as  fol- 
lows: '*Am  seventeen  years  old.  Was  seventeen  on  January 
28th,  this  year.  Got  acquainted  with  defendant  in  the  fall 
of  1905.  I  went  out  with  him  a  number  of  times  to  different 
places.  He  said  he  loved  me,  and  that  I  was  his  sweetheart, 
and  that  I  was  the  only  girl  he  loved,  and  always  made  love 
to  me.  I  believed  him,  and  he  had  intercourse  with  me  a 
number  of  times.    Minnie  Peterson.'* 

In  the  rulings  complained  of  we  think  there  was  error 
prejudicial  .to  the  defendant.  The  prosecutrix  first  attempted 
to  explain  the  minutes  of  her  testimony  taken  before  the 
grand  jury  by  a  statement  which  was  not  objected  to,  that 
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none  of  the  persons  examining  her  had  asked  about  any  prom- 
ise of  marriage,  anj  especially  to  the  fact  that  the  county  at- 
torney did  not  ask  her  any  such  question.    In  view  of  this 
record  it  seems  to  us  that  it  was  entirely  proper  for  the  de- 
fendant to  call  the  county  attorney  to  disprove  this  statement. 
In  State  v.  McPherson,  114  Iowa,  492,  this  matter  was  dis- 
cussed, and  it  was  held  to  be  within  the  discretion  of  the 
trial  court  to  permit  the  clerk  of  the  grand  jury  to  testify  as 
to  what  a  witness  had  testified  to  before  the  grand  jury.    And 
in  State  v.  Sivafford,  98  Iowa,  370,  it  is  held  in  effect  that 
matter  called  for  as  in  this  case  was  not  privileged  because 
made  in  response  to  questions  by  the  county  attorney  in  the 
performance  of  his  duty.    Again,  in  Foreman  v.  Archer,  130 
Iowa,  49,  it  was  held  that,  when  a  client  gave  testimony  as 
to  what  he  said  to  his  attorney,  the  attorney  may  be  permitted 
to  testify  as  to  the  same  subject-matter.     See,  also,  Kelly  v. 
CummeTis,  143  Iowa,  148.    It  is  true  that  in  Gabriel  v.  McMuU 
tin,  127  Iowa,  426,  and  State  v.  Housewbrth,  91  Iowa,  740,  we 
held  that  communications  made  by  a  prosecutor  to  the  county 
attorney  not  in  the  grand  jury  room  were  privileged  under 
section  4608  of  the  Code,  or  by  reason  of  public  policy ;  but 
this  holding  does  not  dispose  of  the  question  now  before  us. 
Here  the  proceedings  were  before  the  grand  jury  and  in  the 
presence  of  the  county  attorney,  who  also  acted  as  the  clerk 
of  that  grand  jury,  and  prosecutrix  had  already  opened  up  the 
subject  by  attempting  to  explain  why  she  did  not  testify  be- 
fore the  grand  jury  as  she  did  upon  the  trial  of  the  case. 
Assuming  that  the  matter  was  within  the  discretion  of  the 
court,  we  think  it  was  so  vital  to  the  case  that  the  county  at- 
torney should  have  been  allowed  to  testify. 

II.  In  arguing  the  case  to  the  jury  counsel  for  the  state 
indulged  in  the  following  remarks:  ** Walnut  is  close  here,  and 
yet  they  have  not,  and  I  must  say  it  must  be  inferred  that 
.    „  was  the  case.    They  could  not  in  that  city  find 

3.   Same:   new  "^  "^ 

duirt  *i™  e^rS"    ^"®  witness  that  would  testify  that  this  prose- 

™*'°*-  cutrix's  character,  chastity,  or  reputation  for 

chastity  was  not,  prior  to  the  time  of  her  seduction,  was  what 
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these  two  important  witnesses  (Clark  and  Linebach)  testified 
to.  Defendant's  Counsel :  We  object  to  ttiis  line  of  argument. 
It  would  not  be  at  all  competent  for  us  to  show  want  of 
chastity  hy  such  methods  as  counsel  i)oint8  out.  It  is 
prejudicial  and  misconduct  on  the  part  of  counseL  •  •  . 
With  these  falsehoods  they  made  an  assault  upon  the  young 
girl's  chastity.  They  have  not  disputed  her  stories.  What 
she  said  to  you  about  her  dealings  with  the  defendant  are 
undisputed.  Defendant's  Counsel:  We  take  exception  to  that 
remark.  Mr.  CuUison:  They  have  not  chosen  to  dispute  it. 
Defendant's  Counsel :  We  take  exception  to  that  remark.  Mr. 
CuUison:  It  stands  unchallenged.  Defendant's  Counsel: 
WfC  take  exception  to  that  remark." 

The  first  of  these  remarks  should  not  have  been  made. 
State  V.  WUUams,  122  Iowa,  115 ;  State  v.  Hogan,  115  Iowa, 
455 ;  also,  People  v.  Aiken,  66  Mich.  460,  (33  N.  W.  821,  11 
Am.  St.  Bep.  512).  While  something  like  the  remarks  last 
quoted  have  been  held'  not  in  violation  of  section  5484  of  the 
Code  in  State  v.  Seely,  92  Iowa,  490;  State  v,  Smder, 
119  Iowa,  15,  and  State  v.  Hasty,  121  Iowa,  507,  and  other 
like  cases,  yet  they  fall  dangerously  close  to  the  rules  an- 
nounced in  State  v.  Trauger,  (Iowa)  77  N.  W.  Rep.  336;  State 
V.  Baldoser,  88  Iowa,  55 ;  State  v.  Qraham,  62  Iowa,  108,  and 
State  V.  Ryan,  70  Iowa,  154.  And  while  we  shall  not  reverse 
here  because  of  them,  we  deem  it  advisable  to  caution  counsel 
and  all  county  attorneys  and  assistant  prosecutors  against 
making  reference  either  directly  or  indirectly  to  de- 
fendant's failure  to  take  the  witness  stand  or  to  deny  the 
alleged  seduction.  Here  the  defendant  did  not  take  the  stand, 
and  under  our  practice  this  was  his  privilege ;  and  the  statute 
expressly  says  that  no  reference  shall  be  made  to  the  fact 
that  he  did  not  testify.  Such  reference  may  be  made  indi- 
rectly with  as  much,  if  not  more,  force  than  if  directly  charged, 
and  it  is  quite  important  that  the  statute  be  observed  so  long 
as  it  remains  upon  the  books.  Whether  or  not  it  should  be 
repealed  in  the  interest  of  justice  is  not  now  before  us.    Dur- 
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ing  the  trial  of  the  case  counsel  for  the  state  were  gailty  of 
many  improprieties  which  should  not  be  repeated  if  the  case 
is  retried. 

III.  The  corroborating  testimony  is  weak,  but  we  think 
there  was  enough  to  take  the  case  to  the  jury.    State  v.  Mulh 
holland,  115  Iowa,  172;  State  v.  Smith,  84  Iowa,  522;  State  v 
Coffman,  112  Iowa,  8 ;  State  v.  Curran,  51  Iowa,  112. 

IV.  Instruction  10,  given  by  the  trial  court,  reads  as 
follows : 

It  must  be  shown  by  the  state  beyond  a  reasonable 
doubt  that,  at  the  time  of  the  first  indulgence  of  sexual  inter- 
course between  the  defendant  and  prosecuting  witness,  the 

defendant  induced  her  to  have  such  sexual  in- 
*'  ttonTicducSye   tcrcouTse  with  him  as  the  result  of  some  se- 

ductive  arts,  deception,  or  promise  of  mar- 
riage or  promise,  if  anything  came  of  it,  he  would  take  care 
of  her,  made  and  used  by  the  defendant  for  the  purpose  of 
overcoming  her  virtue,  and  which  was  calculated  to  and  did 
overcome  her  will  and  induced  her  to  surrender  her  person  to 
him,  and  but  for  such  seductive  means  and  influence  she 
would  have  maintained  her  virtue.  The  exact  amount  of  se- 
ductive means  and  influence  necessary  to  make  out  this  ele- 
ment of  the  offense  cannot  be  definitely  defined  and  explained. 
They  dei>end  upon  the  circumstances  of  each  case.  The  se- 
ductive means  and  influence  which  would  induce  one  woman 
to  surrender  her  person  might  not  have  that  influence  upon 
another  woman ;  but  the  seductive  means  and  influence,  how- 
ever, must  have  been  of  such  character  and  force  as  that  by 
reason  thereof  the  said  prosecuting  witness  in  this  case  was 
led  to  submit  to  the  intercourse  with  defendant,  and  but  for 
such  seductive  means  and  influences  and  promises  practiced 
by  the  defendant,  if  any  there  were,  she  would  have  main- 
tained her  virtue.  On  this  point  it  will  be  proper  for  you  to 
consider,  so  far  as  disclosed  by  the  evidence,  the  age,  educa- 
tion, mental  qualities,  experience,  and  strength  of  mind  of 
the  prosecuting  witness  and  of  the  defendant ;  their  acquaint- 
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ance,  its  daration,  and  intimacy  prior  to  the  time  of  the  al- 
leged seduction;  their  conduct  and  relations  toward  each 
other;  what,  if  any,  acts  or  words  of  love  and  affection  or 
flattery  and  attention  the  defendant  had  used  towards  her 
prior  to  the  time  of  the  alleged  seduction ;  what,  if  any,  senti- 
ments or  feeling  of  love  and  affection  she  at  that  time  bore 
towards  the  defendant;  what,  if  anything,  he  had  said  or  done 
to  kindle  the  same ;  and  what,  if  any,  control  or  influence  he 
had  over  her  by  reason  thereof;  what,  if  any,  representations, 
statements,  declarations,  promises,  or  appetals  the  defendant 
made,  used,  or  employed  prior  to  or  at  the  time  of  the  alleged 
seduction  which  were,  if  at  all,  calculated  to  mislead,  influence 
or  deceive  the  prosecuting  witness  and  cause  her  throu^  in- 
terest, trust  in,  or  love  for  the  defendant,  to  yield  to  his 
desirea  And  from  these  matters,  if  shown  by  the  evidence, 
and  from  all  the  evidence  before  you,  it  is  for  you  to  say 
whether  this  prosecuting  witness,  Minnie  Peterson,  was  led 
astray  and  influenced  to  yield  her  person  to  the  defendant  by 
means  of  some  representations,  declarations,  promise  of  mar- 
riage, or  artifice  hereinbefore  explained." 

This  is  complained  of.  It  has  ample  support  in  the  testi- 
mony and  is  a  correct  statement  of  the  law.  See  State  v.  Price, 
157  Iowa, ,  decided  at  present  term. 

Other  instructions  complained  of  are  apparently  correct, 
and  there  was  no  error  in  denying  defendant's  requests. 

For  the  errors  pointed  out,  the  judgment  must  be  and  it 
is  Reversed. 


C.  6.  Gaston,  Appellant,  v.  Charles  Horn,  Defendant,  Ap- 
pellee.     Eppib  Gaston,  Intervenor,  Appellant. 

Homestead:    estabushment:    occupanct.    Merely  sleeping  in  an  un- 

1    completed  house  is  not  sufficient  occupancy  to  constitute  a  family 

homestead,  where  the  act  was  not  inconsistent  with  the  purpose 

of  having  a  temporary  sleeping  place,  and  the  owner  continued  to 

pay  rent  for  another  house  where  he  resided  and  got  his  meala, 
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although  he  may  have  intended  to  complete  the  honae  and  sabse- 
'  quently  occupy  it. 

Seal  property:  contract:  notice  of  fobfeitubx:  surnciENCY.  A 
2  notice  of  forfeiture  of  a  contract  providing  that  if  plaintiff 
should  fail  to  fulfill  the  terms  of  said  contract,  specifjring  the 
amount  due,  a  forfeiture  would  be  declared  was  sufficient,  even 
though  the  amount  speci^ed  was  to  be  paid  partly  in  eash  and 
partly  by  assumption  of  a  mortgage  on  the  premises;  as  the  re- 
quirement of  the  vendee  was  to  fulfill  the  terms  of  the  contract. 
And  it  was  not  insufficient  on  the  ground  that  it  was  a  mere  threat 
to  declare  a  forfeiture;  as  the  statute  merely  requires  that  the 
notice  shall  be  a  declaration  of  intention  to  forfeit  the  contract. 

Appeal  from  Pottawattamie  District  Court. — ^Hon.  A.  B. 

Thornell,  Judge. 

Tuesday,  December  10,  1912. 

In  June,  1908,  plaintiff  entered  into  a  contract  with 
F.  T.  True  for  the  purchase  of  lots  seventeen  and  eighteen 
in  block  nine  of  Benson's  addition  to  Council  Bu£Eb  for  the 
sum  of  $300,  of  which  $25  was  to  be  paid  January  1,  1909, 
and  the  remainder  later.  On  December  14,  1908,  the  defend* 
ant,  Horn,  furnished  plaintiff  $185,  of  which  $25  was  paid  to 
True  on  the  contract,  and  $150  to  plaintiff,  with  which  to 
complete  the  house  on  the  lots,  the  $10  to  be  retained  for 
expense  of  recording  and  the  like,  and  by  agreement  defend* 
ant  took  a  deed  of  the  lots  from  True,  and  executed  to  True  a 
mortgage  thereon  securing  the  unpaid  purchase  price  of  $275. 
At  the  same  time  defendant  entered  into  a  written  contract 
with  plaintiff,  reciting  'Hhat  defendant,  Charles  Horn,  has 
sold  the  plaintiff  for  the  sum  of  four  hundred  sixty  dollars 
($460.00),  to  be  paid  as  follows:  One  dollar  ($1.00)  cash, 
pay  one  hundred  eighty-five  dollars  ($185.00)  in  eighteen 
months  from  the  date,  and  assumes  and  agrees  to  pay  a  mort- 
gage given  to  F.  T.  True  as  security  for  a  note  of  two  hundred 
seventy-five  dollars  ($275.00),  with  6  per  cent,  interest,  and 
also  containing  the  clause  that  time  of  payment  was  the 
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essence  of  the  contract,  and  the  usual  covenant  of  conveying 
the  title  to  said  premises,  by  defendant  Charles  Horn,  to  C.  G. 
Gaston,  upon  the  performance  of  said  written  contract." 

The  plaintiff  paid  the  taxes  and  also  the  interest  on  the 
mortgage  to  True,  but  omitted  to  pay  the  $185  owing  plaintiff, 
and  on  August  10,  1910,  defendant  caused  to  be  served  on 
plaintiff  a  notice  reciting  the  amount  owing  on  the  contract, 
his  readiness  to  execute  it,  and  adding:  ''You  are  further 
notified  that  after  thirty  days  from  receipt  of  this  notice  by 
you  that  the  said  Charles  Horn  will  declare  a  forfeiture  of 
all  your  right,  interest,  and  title  to  said  property  named 
above  and  the  contract  hereinbefore  referred  to,  as  shown  by 
Exhibit  A  hereto  attached.  Should  you  fail  within  said  time 
to  fulfill  your  terms  of  said  contract  to  the  amount  of  five 
hundred  dollars  ($500.00),  due  the  said  Charles  Horn,  and 
costs  of  serving  of  this  notice,  the  said  Charles  Horn  will  then 
declare  a  forfeiture  of  said  contract  as  provided  by  law." 
The  plaintiff  failed  to  perform,  and  on  this  state  of  facts 
plaintiff  prayed  that  the  deed  from  True  to  defendant  be  de- 
clared a  mortgage,  for  an  accounting,  and  that  title  be  quieted 
in  him.  The  defendant  demanded  that  the  petition  be  dis- 
missed, the  contract  between  him  and  plaintiff  be  canceled, 
that  title  be  quieted  in  him,  and  that  he  be  awarded  a  writ 
of  possession. 

Effie  Gaston  intervened,  alleging  that  at  and  prior  to  the 
transactions  on  December  14,  1908,  she  was  the  wife  of  and 
living  with  plaintiff,  that  with  her  family  she  was  occupying 
the  premises  as  a  homestead,  and  that  she  had  joined  in  the 
execution  of  none  of  the  papers  mentioned.  She  prayed  that 
the  homestead  be  protected,  and  the  claim  of  plaintiff  be 
decreed  not  to  be  a  lien  thereon.  Another  action  was  brought 
by  defendant  at  about  the  same  time,  but  was  consolidated 
with  this.  On  hearing,  the  petition  and  petition  of  interven- 
tion were  dismissed,  and  title  quieted  in  defendant  as  prayed. 
Both  defendant  and  intervener  appeal. — Affirmed. 
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ThonMs  Q.  Harrison,  for  appellants. 

John  Fletcher,  for  appellee. 

Ladd,  J. — The  plaintiff  had  purchased  two  lots  of  True, 
and  afterwards  arranged  with  Horn  to  pay  True  $25  on  the 
price,  and  procure  a  deed  thereof  from  True,  and  execute 
to  him  a  mortgage  thereon  to  secure  the  remainder  of  the 
purchase  price.  This  was  done,  and,  having  loaned  plaintiff 
$185  in  addition  thereto,  defendant  executed  a  contract  to 
convey  the  lots  to  plaintiff  upon  the  payment  of  the  $185,  with 
interest,  in  eighteen  months,  the  grantee  to  assume  the  mort- 
gage to  True.  The  plaintiff's  wife  did  not  join  in  these  trans- 
actions, and  in  her  petition  of  intervention  alleged  that  the 
premises  were  the  homestead  of  herself  and  family,  and  prayed 
that  it  be  protected  against  the  claim  of  defendant.  Whether 
it  was  such,  and  whether  the  contract  described  was  forfeited, 
are  the  only  issues  submitted  for  review. 

I.  The  testimony  bearing  on  the  occupancy  of  the  prem- 
ises as  a  homestead  is  not  such  as  to  warrant  interference  with 

the  decision  of  the  trial  court  that  it  was  not 
efltabus^ment :    SO  occupied.    Plaintiff  and  his  sons  may  have 

slept  there  previously,  and  a  trunk,  some  bed- 
ding, and  possibly  other  articles,  may  have  been  taken  there 
from  the  house  near  by  where  they  lived ;  but  the  house  was 
not  then  habitable.  Only  a  part  of  the  roof  was  on,  and  the 
windows  were  uncased.  According  to  one  witness,  who  is 
undisputed,  the  doors  and  windows  were  nailed  in  during  the 
winter,  and  plaintiff  admitted  he  did  not  sleep  there  when 
*'too  awful  cold.'*  He  continued  to  pay  rent  for  the  place 
where  he  had  resided  and  get  his  meals  there,  though  he  ex- 
plained that  the  pa3rment  of  rent  was  for  his  daughter  and 
son-in-law.  Merely  sleeping  in  a  roofless  house  is  not  alone 
su£Bcient  occupancy  of  the  premises  to  constitute  them  a 
homestead,  any  more  than  sleeping  in  a  tent,  or  with  only 
the  skies  above.    It  is  entirely  consistent  with  another  pur- 
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pose,  as  that  of  having  a  temporary  place  to  sleep,  and  that  it 
was  so  used  is  confirmed  by  the  testimony.  The  design  in 
borrowing  the  money  was  to  complete  the  house  therewith, 
so  as  to  render  it  habitable,  and  the  district  court  rightly 
held  that  he  did  not  enter  into  its  occupancy  as  a  home  until 
the  spring  of  1909.  The  case  is  readily  distinguishable  from 
Neal  V.  Coe,  35  Iowa,  407,  which  involved  the  change  of  home- 
steads, and,  of  course,  some  time  was  required  to  effect  such 
change,  and  according  to  subsequent  decisions  this  is  a  rea- 
sonable time.  Robinson  v.  Charleton,  104  Iowa,  296 ;  section 
2981,  Code.  Here  the  inquiry  is:  When  did  the  homestead 
character  first  attach  f  And,  as  said,  this  was  long  after  the 
transactions  under  consideration,  and  when  actually  occupied 
as  such. 

II.    The  notice  of  forfeiture  described  the  contract,  and 
indicated  that,  if  plaintiff  should  ' '  fail  to  fulfill  the  terms  of 

said    contract,    the    amount    of    $500,    due 

*  BBTY :  contract :  Charles  Horn,  and  costs  of  serving  of  this  no- 

feitare :  suf-     tice,  the  Said  Charles  Horn  will  declare  a  f or- 

fldency. 

feiture  of  said  contract  as  provided  by  law." 
Counsel  for  appellant  argue  that  this  exacted  payment  of 
the  $500  to  Horn.  Not  so,  for  it  merely  called  upon  the  ven- 
dee to  fulfill  the  terms  of  the  contract,  which  were  that  he  pay 
the  $185,  with  interest,  and  assume  the  payment  of  the  $275 
to  True.  It  is  said  that  the  notice  of  forfeiture  merely  threat- 
ens to  declare  a  forfeiture,  but  none  is  shown  to  have  been 
declared.  All  the  statute  requires  is  that  the  notice  ''shall 
contain  a  declaration  of  an  intention  to  forfeit  said  contract, 
and  the  reason  therefor."  Defendant's  cross-petition  for  can- 
cellation was  sufficient  declaration  of  forfeiture. 

The  decree  quieting  title  in  defendant  is  Affirmed. 
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Crnr  op  Council  Blupps  v.  Illinois  Central  Railroad  Com- 
pany, Dubuque  &  Sioux  City  Railroad  Company,  Ap- 
pellants. 

Mmilclpal   corporatioiiB:      ordinances:       reasonableness.     An   or- 

1  dinance  requiring  a  railway  company  to  eonatruct  and  operate 
gates  at  a  certain  street  crossing  during  all  hours  was  not  invalid, 
because  imposing  an  unreasonable  burden,  even  though  for  two 
and  one  half  hours  out  of  the  day  no  street  cars  were  ordinarily 
operated  over  the  street,  and  no  pedestrians  traveled  the  street  at 
such  time. 

flame:     eailwat  crossings:     gate  regulations:     statutes:     ordi- 

2  NANCES.  An  ordinance  requiring  gates  at  street  crossings  of  steam 
and  interurban  railways,  in  accordance  with  the  statute  authoriz- 
ing cities  to  require  gates  upon  the  public  streets  at  railroad  cross- 
ings, and  the  statutes  making  interurban  railways  street  railways 
within  the  city  and  subject  to  the  same  law,  was  not  void  because 
inconsistent  with  other  provisions  of  the  statutes  regulating  the 
method  of  crossing  of  steam  and  interurban  electric  railways;  as 
the  the  latter  statutes  relate  to  crossings  outside  the  city  limits. 

flame:      ordinances:      disorimination.     An  ordinance  requiring  rail- 

3  way  companies  to  maintain  gates  at  a  street  crossing,  at  the  inter- 
section of  steam  with  an  electric  railway,  was  not  objectionable 
as  discriminating  in  favor  of  natural  persons  and  against  corpo- 
rations; as  the  ordinance  applied  to  either  a  corporation  or  an 
individual  operating  a  railway  at  such  crossings. 

flame:    mandamus:    defenses.    It  is  no  defense  to  an  action  to  com- 

4  pel  a  railway  company  to  erect  and  maintain  crossing  gates  at  the 
intersection  with  a  street  railway,  that  the  ordinance  also  required 
the  street  railway  to  maintain  gates  at  the  same  crossing,  and 
that  it  had  not  complied  therewith. 

flame:    construction  of  ordinance.    An  ordinance  requiring  gates  for 

5  the  protection  of  the  public  at  a  street  crossing,  and  at  the  inter- 
section of  a  railroad  with  an  electric  line,  was  not  objectionable 
as  requiring  a  watchman  as  distinguished  from  an  operator  of  the 
gates. 
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Same:     ordinances:     title.     The  ordinance  in  this  ease  was  not  ob- 

6  jectionable  as  embracing  more  than  one  subject^  and  distinct  mat- 
ters not  covered  bj  the  title. 

Same:      mandamus.     Mandamus  is  the  proper  remedy   to  compel   a 

7  railway  company  to  comply  with  an  ordinance  requiring  the  con- 
struction and  maintenance  of  gates  at  street  intersections. 

Appeal  from  Pottawattamie  District  Court. — ^Hon.  A.  B.  Thoe- 

nell,  Judge. 

Tuesday,  December  10,  1912. 

Action  in  mandamus  to  compel  defendants  to  install 
and  operate  gates  at  a  street  intersection.  Judgment  for 
plaintiff.     Defendants  appeal. — Affirmed. 

Kelleher  &  O'Connor,  Tinley  &  Mitchel,  and  Helsell 
i&  Helsell,  for  appellants. 

C.  F.  Kimball  and  D.  E.  Stuart,  for  appellee. 

Shbbwin,  J. — ^A venue  A,  in  the  city  of  Council  Bluffs, 
runs  east  and  west,  and  Eighteenth  street  is  a  north  and 
south  street  crossing  Avenue  A.  The  railway  tracks  of  the 
appellants  run  north  and  south  on  Eighteenth  street  cross- 
ing Avenue  A.  The  main  line  of  the  Omaha  &  Council  Bluffs 
Street  Railway  between  Council  Bluffs  and  Omaha  is  a 
double-tracked  road  running  on  Avenue  A,  and  crosses  ap- 
pellants' track  at  Eighteenth  street.  The  appellants  main- 
tain switch  tracks  both  north  and  south  of  Avenue  A  and 
near  thereto.  The  street  railway  has  a  large  passenger  busi- 
ness between  Council  Bluffs  and  Omaha,  and  runs  its  cars 
over  the  crossing  in  question,  in  its  ordinary  operation,  from 
4:27  a.  m.  until  2  a.  m.,  and  at  the  time  of  the  trial  it  was 
operating  a  nine-minute  schedule  with  double  service  during 
rush  hours  in  the  morning  and  evening.  In  the  regular 
service,  aside  from  extras,  there  were  about  two  hundred  and 


•; 
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fifty-two  cars  croasing  this  intersection  daily,  and,  in  addition 
thereto,  there  were  thirty-four  extras  morning  and  evening. 
There  are  no  sidewalks  on  Avenue  A  at  this  point,  nor  is  the 
avenue  used  to  any  extent  by  vehicles  other  than  the  street 
cars.  Some  distance  west  of  this  intersection  there  are  many 
residences,  and  the  record  shows  that  thete  is  considerable 
travel  by  foot  along  the  street  car  tracks  over  and  west  of 
this  intersection.  But  it  may  fairly  be  said  that  the  pur- 
pose of  the  city  in  requiring  the  appellants  to  establish  and 
operate  gates  at  this  point  was  to  protect  the  great  number 
of  people  who  use  the  street  cars  crossing  appellants'  tracks. 
In  December,  1907,  the  plaintiff  city  passed  an  ordinance, 
known  as  No.  376,  which  was  entitled  as  follows:  "An  ordi- 
nance to  compel  railroad  companies  to  erect,  construct,  main- 
tain and  operate  suitable  gates  upon  certain  public  streets 
at  railroad  crossings  and  providing  regulations  therefor." 

I.  On  the  10th  day  of  February,  1908,  the  city  passed  an 
ordinance  that  was  entitled  as  follows:  **An  ordinance 
amending  an  Ordinance  No.  376,  to  compel  railroad  com- 
panies to  erect,  construct,  maintain  and  operate  suitable 
gates  upon  certain  public  streets  at  railroad  crossings  and 
providing  regulations  therefor,  and  repealing  ordinances  in 
conflict  therewith."  This  last  ordinance  required  railroad 
companies  owning  or  operating  tracks  **at  the  intersection 
of  Avenue  A  on  18th  street  points  to  at  once  erect,  construct 
and  maintain,  without  expense  to  the  city,  on  both  sides  of  such 
tracks  and  right  of  way  where  the  same  cross  and  intersect 
said  streets,  suitable  gates  operated  by  hand,  or  other  power, 
to  protect  and  warn  the  traveling  public  by  closing  same 
during  the  passage  of  trains  or* when  the  cars,  engines  or 
trains  are  about  to  pass  upon  and  over  said  streets,  and  cross- 
ings." This  ordinance  provided  that  it  should  be  in  force 
and  effect  from  and  after  its  passage,  approval,  and  publi- 
cation, and  it  also  required  a  copy  of  the  same  to  be  served 
upon  each  of  the  companies  owning  or  operating  the  said 
railways  crossing  said  streets.    This  ordinance  repealed  Ordi- 
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nance  No.  376.  It  was  approved  February  14,  1908,  and  waa 
duly  published,  and  a  copy  thereof  served  on  both  of  the  de- 
fendants herein  on  the  2d  day  of  March,  1908.  The  defend- 
ants have  consistently  refused  to  comply  with  this  ordinance. 
The  first  of  the  appellants'  contentions  meriting  our  atten- 
tion is  their  claim  that  the  ordinance  is  unreasonable  and 
void,  because  appellants  are  required  to  operate  the  gates  at 
all  hours  of  the  day  and  every  day  in  the  year.  The  only 
basis  for  this  claim  is  the  fact  appearing  in  the  record  that 
ordinarily  street  cars  are  not  operated  over  this  crossing 
between  the  hours  of  2  a.  m.  and  4.27  a.  m.,  a  matter  of 
about  two  and  a  half  hours  in  the  early  morning.  It  may 
also  be  presumed  that  ordinarily  the  public  will  not  use 
this  street  for  a  footway  between  the  hours  mentioned,  but 
the  fact  remains  that  exigencies  may  require  the  use  of  the 
street  cars  during  the  time  in  question,  and  that  the  street 
may  be  used  at  all  hours  of  the  night  by  foot  travelers.  An 
ordinance  will  not  be  held  void  because  unreasonable,  unless 
it  clearly  appears  that  it  imposes  an  unreasonable  burden 
as  a  whole.  While  it  may  be  that  public  interests  would  be 
fairly  well  subserved  without  the  service  during  the  two  and 
one-half  hours  in  controversy,  we  cannot  say  that  the  city 
has  so  abused  its  discretionary  power  in  the  matter  as  to 
require  us  to  interfere  by  declaring  the  ordinances  void  for 
unreasonableness.  The  authorities  relied  on  by  appellants 
are  not  controlling,  because  the  facts  upon  which  they  are 
based  are  not  similar  to  the  facts  here. 

II.  Appellants  further  contend  that  the  ordinance  is  void 
because  inconsistent  with  the  state  statute  regulating  the 
method  of  crossing  at  intersections  of  steam  and  interurban 
electric  railways.  It  is  very  doubtful  whether  this  line  of 
street  railway,  extending  only  from  Council  Bluffs  to  Omaha, 
Neb.,  and  exclusively  within  the  corporate  limits  of  both 
cities,  is  an  interurban  railway  within  the  meaning  of  Code 
Supplement,  sections  2033a,  2033b.  But,  however  that  may 
be,  we  are  confident  that  there  is  no  conflict  between  the  ordi- 
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nance  and  the  state  statnte,  because  of  the  express  power 
given  to  cities  of  this  class  by  section  769  of  the  Code,  and 
because  of  section  2033-c,  Code  Supplement.  Section  769 
expressly  authorizes  cities  of  this  class  to  compel  railroad 
companies  to  erect  and  maintain  gates  upon  public  streets 
at  railroad  crossings,  and  section  2033-c  provides  as  follows: 
''Any  interurban  railway  shall  within  the  corporate  limits 
of  any  city  or  town,  or  of  any  city  acting  under  a  special 
charter,  upon  such  streets  as  it  shall  use  for  transporting 
passengers,  mail,  baggage,  and  such  parcels,  packages,  and 
freight  as  it  may  carry  in  its  passenger  or  combination  bag- 
gage cars  only  be  deemed  a  street  railway,  and  be  subject 
to  the  laws  governing  street  railways."  The  state  statute 
was  evidently  intended  to  regulate  crossings  outside  of  cities, 
and  not  to  interfere  with  the  authority  of  cities  within  their 
limits,  and  such  construction  gives  force  and  effect  to  all 
of  the  statutes  on  the  subject,  while  no  other  construction 
would  do  so.  Furthermore,  it  is  not  solely  a  question  of  the 
crossing  of  two  railroads.  The  matter  of  a  public  street  is 
involved,  and,  to  some  extent  at  least,  the  protection  of  the 
public  not  using  the  street  railway. 

III.  The  appellants'  claim  that  the  ordinance  is  void 
because  it  discriminates  in  favor  of  natural  persons  and 
against  corporations  is  hypercritical  in  the  extreme.  There 
is  not  a  shadow  of  merit  in  the  position  so  far  as  this  case 
is  concerned,  because  the  ordinance  requires  the  establish- 
ment of  a  gate  at  this  particular  point,  and  this  would  com- 
pel either  a  corporation  or  an  individual  operating  a  rail- 
road over  the  crossing  to  maintain  such  gates. 

IV.  It  is  said  that  the  language  of  the  ordinance  re- 
quires gates  to  be  maintained  by  the  interurban  railway 
equally  with  the  steam  railroad  at  the  same  intersection.  If 
it  be  conceded  for  the  purpose  of  ai^ument  that  the  street 
railway  is  properly  an  interurban  road,  the  appellants  need 
not  be  concerned  with  the  requirements  of  the  ordinance 
beyond  its  own  affairs.    If  it  was  the  intention  of  the  city 
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to  have  both  streets  guarded  by  gates,  it  can  attend  to  the 
matter  itself. 

V.  The  ordinance  does  not  require  a  watchman,  as 
distinguished  from  an  operator  of  the  gates,  and  is  clearly 
within  the  power  of  the  city. 

VI.  It  is  further  contended  that  the  ordinance  is  void 
because  '4t  embraces  more  than  one  subject  and  distinct  mat- 
ters not  covered  by  the  title."  There  is  nothing  in  the  point. 
An  examination  of  the  title  thereto,  in  connection  with  the 
tile  to  Ordinance  No.  376,  leaves  no  room  for  doubt  on  this 
subject,  and  ever3rthing  enacted  in  the  ordinance  is  distinctly 
referred  to  in  the  title.  The  ordinance  in  question  was  in 
form  in  accordance  with  section  681  of  the  Code,  which  pro- 
vides that  ''no  ordinance  or  section  thereof  shall  be  revised 
or  amended  unless  the  new  ordinance  contain  the  entire  ordi- 
nance or  section  revised  or  amended,  and  the  former  ordi- 
nance or  section  shall  be  repealed." 

VII.  Mandamus  is  the  proper  remedy  here.  Stoinney 
V.  C,  B.  &  P.  By.  Co,,  123  Iowa,  219. 

One  or  two  other  complaints  are  made  by  appellants, 
but  they  are  not  of  sufficient  moment  to  require  specific 
mention. 

The  judgment  is  Affirmed. 


Joseph  A.  Johnson  v.  C.  H.  Converse,  Appellant. 

OontractB:  perfobmance:  demand:  damages.  Where  the  grantor  of 
land,  as  one  of  the  provisionB  of  the  contract  of  sale,  agreed  to 
take  up  and  cany  for  a  definite  time  a  mortgage  assumed  by  the 
grantee  in  case  the  mortgagee  would  not  extend  the  time  of  pay- 
ment, the  grantee  was  not  bound  to  ascertain  whether  the  mort- 
gagee would  extend  the  same  prior  to  the  date  of  its  maturity,  or 
to  demand  of  the  grantor  on  the  date  of  its  maturity  that  he  take 
the  same  up,  to  authorize  recovery  of  damages  for  breach  of  the 
agreement;  but  it  was  suflBcient  if  he  gave  notice  and  made  such 
demand  within  a  reasonable  time. 
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Appeal  from  Pottatwitiamie  District  Court. — ^Hon.  0.  D. 

Wheeler,  Judge. 

Tuesday,  December  10,  1912. 

Action  to  recover  damages  for  breach  of  written  contract. 
By  answer  the  defendant  put  in  issue  the  allegations  as  to 
breach.  There  was  a  verdict  and  judgment  for  plaintiff,  and 
the  defendant  appeals. — Affirmed. 

I.  D.  Shuttleworth  and  C.  H.  Converse,  for  appellant. 

A.  L.  Preston,  for  appellee. 

McClain,  C.  J. — Prior  to  December  11,  1904,  plaintiff 
had  purchased  from  defendant  a  farm,  with  provision  in  the 
contract  that  the  plaintiff  assume  the  payment  of  a  mortgage 
for  $5,000  which  had  been  recently  executed  by  defendant,  and 
which  would  fall  due  on  that  date.  The  contract  contained 
this  further  provision:  ''And  Converse  agrees  that  in  case 
the  party  holding  the  said  mortgage  refuses  to  extend  the  time 
of  payment  when  due,  for  another  period  of  five  years,  that 
he  will  take  up  the  same,  pay  it  off  and  hold  it,  to  be  paid 
by  Johnson  to  Converse  at  the  same  rate  of  interest."  It 
appears  without  controversy  in  the  evidence  that  on  the  day 
after  the  date  of  maturity  of  this  mortgage  plaintiff  spoke 
to  defendant  with  reference  to  its  renewal,  whereupon  de- 
fendant objected  that  he  had  not  been  notified  of  refusal  of 
the  mortgagee  to  extend,  and  that  he  was  not  prepared  to  take 
care  of  it.  Thereupon  plaintiff  communicated  with  the  party 
representing  the  mortgagee  (then  deceased),  and  ascertained 
that  the  mortgage  would  not  be  extended.  He  caused  his  at- 
torney on  January  27th  following  to  write  a  letter  to  defend- 
ant, who  was  then  in  another  state,  advising  defendant  that 
plaintiff  was  unable  to  get  the  mortgage  renewed  without  ex- 
pense, and  giving  to  defendant  the  option  to  take  it  up  and 
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carry  it  or  pay  the  expense  of  the  renewal.  Upon  failure  of 
defendant  to  comply  with  either  of  these  conditions,  and 
after  further  conference  between  the  parties  on  the  subject, 
defendant  at  no  time  indicating  a  willingness  to  either  take 
up  the  mortgage  or  secure  another  mortgage  to  cover  the  in- 
debtedness, plaintiff  brought  this  action  for  damages  in  the 
amount  of  the  expense  necessarily  incurred  by  him  in  pro- 
curing another  loan,  including  an  increase  of  interest  which 
it  became  necessary  for  him  to  pay  in  order  to  secure  the 
money  by  mortgage  on  the  land. 

Defendant's  theory  throughout  seems  to  have  been  that 
it  was  plaintiff's  duty  to  ascertain  before  the  mortgage  ma- 
tured whether  an  extension  would  be  granted,  and  notify 
defendant  of  that  fact,  demanding  at  the  same  time  a  per- 
formance of  the  condition  of  the  contract;  and  an  instruction 
to  that  effect  was  asked  for  the  defendant.  This  theory  is 
evidently  untenable.  There  is  nothing  in  the  stipulation  re- 
quiring notice  or  demand  on  the  day  of  the  maturity  of  the 
mortgage.  The  court  left  it  to  the  jury  to  say  whether  notice 
and  demand  were  within  a  reasonable  time,  and  we  think  this 
was  the  proper  construction  of  the  effect  of  the  contract. 

A  further  contention  for  appellant  seems  to  be  that,  after 
ascertaining  that  the  mortgage  would  not  be  extended,  plain- 
tiff without  notice  to  the  defendant  incurred  expense  in  pro- 
curing a  new  mortgage.  But  it  appears  without  conflict  in 
the  evidence  that  at  no  time  was  the  defendant  willing  to  per- 
form the  obligation  of  his  contract  to  take  up  the  mortgage 
by  paying  it  off  and  to  hold  it  as  an  obligation  of  plaintiff; 
and  it  further  appears  that  plaintiff  had  not  concluded  his 
negotiation  of  a  new  mortgage  until  some  time  after  defend- 
ant was  formally  notified  of  plaintiff's  requirement  that  the 
mortgage  be  taken  up  or  renewed  at  defendant's  expense. 
The  question  whether  plaintiff  incurred  unnecessary  expense 
in  securing  a  new  mortgage  was  left  to  the  jury  under  proper 
instructions.  Although  the  instructions  given  by  the  court 
are  subjected  to  some  verbal  criticism  on  behalf  of  appellant, 
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we  have  been  unable  to  discover,  after  carefully  noticing  the 
points  made  in  the  argument,  that  there  was  any  error  therein. 
The  criticisms  are  predicated  on  the  erroneous  view  of  de- 
fendant as  to  his  obligations  under  the  agreement. 

Finding  no  error  in  the  record,  the  judgment- is  Affirmed. 


The  State  of  Iowa,  Appellee,  v.  Evan  Thomas,  Appellant. 

Oriminal  law:     evidence:     leading  questions.    A  cause  will  not  be 

1  reversed  upon  the  single  ground  that  the  trial  court  improperly 
permitted  the  asking  of  leading  questions,  especially  in  eases  of 
embarrassment,  reticence  or  dullness  of  the  witness,  unless  there 
has  been  a  manifest  abuse  of  discretion. 

Same:     admission  of  fobmeb  evidence.    Where  a  part  of  the  testi- 

2  mony  given  on  the  former  trial,  but  could  not  be  produced  at  the 
second  trial,  was  read  by  the  reporter  at  the  instance  of  defend- 
ant, the  state  was  entitled  to  the  balance,  for  the  same  reason 
that  the  party  against  whom  part  of  a  conversation  is  admitted 
is  entitled  to  have  the  remainder  admitted. 

Same:      evidence:      cobsobobation.     Evidence  that  defendant,  in  a 

3  prosecution  for  seduction,  waited  upon  the  prosecutrix,  was  fre- 
quently with  her  upon  the  streets  and  other  places  at  night,  and 
that  when  told  of  her  pregnant  condition  and  her  claim  that  he  was 
the  author  to  her  shame,  said  that  he  was  not  trying  to  get  away 
and  aimed  to  make  it  right,  was  sufficient  corroboration  to  take 
the  case  to  the  jury. 

Same:     be-openino  cause:     fubtheb  evidence.    The  court  has  power 

4  to  aUow  a  witness  to  be  heard  for  the  purpose  of  correcting  his 
testimony  at  any  time  before  the  issues  are  submitted  to  the  jury, 
and  even  during  the  closing  argument  to  the  jury. 

Same:      instbuction:      oobrobobation.     The  instruction  in  this  case 

5  that  if  there  was  evidence  aside  from  that  of  the  prosecutrix  tend- 
ing to  show  that  defendant  was  on  intimate  terms  with  her,  and 
that  he  conducted  himself  toward  her  as  a  lover  or  suitor,  or 
caressed  or  manifested  apparent  affection  for  her,  such  faeta  were 
proper  to  be  considered  on  the  question  or  corroboration,  was 
not  so  prejudicial,  in  that  there  was  no  evidence  of  caresses,  as  to 
xequixe  a  reversal,  even  though  the  jury  may  not  be  presumed  to  have 
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obMrved  the   warning   not  to  go  beyond  the  evidence   regarding 
these  matters. 


Appeal  from  Page  District  Court. — Hon.  0.  D.  Wheeler, 

Judge. 

Wednesday,  December  11,  1912. 

The  defendant  was  convicted  upon  a  charge  of  seduction, 
and  appeals. — Affirmed. 

T.  S.  Stevens  and  Parslow  &  Peters,  for  appellant. 

Oeo.  Cosson,  Attorney-General,  and  John  Fletcher,  As- 
sistant Attorney-General,  for  the  State. 

Weaver,  J. — The  defendant  was  indicted  upon  the  charge 
of  seducing  one  Lizzie  Baetge,  and  in  support  of  his  appeal 
for  a  reversal  of  the  judgment  entered  against  him  makes 
the  following  points: 

I.   In  the  examination  of  the  complaining  witness,  she  had 
said,  in  substance  that  she  would  have  yielded  to  plaintiff's 

solicitation  for  intercourse  even  if  he  had  not 

^'  evidence  M^eaS^'  promised  to  marry  her,  but  in  further  testi- 

g  qnes  one.    fy]j^g^  ^jj  jjj  response  to  a  direct  question  by 

the  county  attorney,  she  was  permitted,  over  defendant's 
objection,  to  say  that  she  did  not  yield  until  there  was  a 
promise  of  marriage.  Error  is  assigned  on  the  ground  that 
such  testimony  was  elicited  by  leading  interrogatories  by 
the  prosecutor.  The  inquiry,  as  shown  by  the  record,  was 
undoubtedly  leading,  but  we  do  not  think  there  was  revers- 
ible error  in  allowing  it.  Very  few  cases  will  be  found 
where  judgment  has  been  reversed  upon  the  single  ground 
that  the  trial  court  improperly  permitted  counsel  to  put 
leading  questions  to  a  witness.  It  is  safe  to  say  that  this 
18  never  done  except  in  a  very  clear  case  of  abuse  of  dis- 
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cretion  by  the  trial  court.  It  often  happeiis  because  of  the 
embarrassment  or  reticence  or  dullness  of  a  witness,  and 
especially  in  this  class  of  cases,  that  direct  and  leading 
questions  are  necessary  in  order  to  elicit  the  information 
which  such  witness  is  able  or  believed  to  be  able  to  give. 
The  trial  court  is  in  a  position  to  observe  and  know  the 
circumstances  as  we  cannot,  and  the  presumption  of  judicial 
fairness  and  proper  discretion  will  prevail  unless  there  is 
a  manifest  showing  to  the  contrary.  The  record  before  us 
is  not  of  that  character,  and  the  objection  must  be  overruled. 
The  rule  here  applied  is  too  familiar  to  require  a  citation  of 
authorities. 

II.  One  Spring,  who  had  testified  in  the  case  on  a 
former  hearing,  could  not  be  produced  on  the  last  trial  be- 
low, and,  on  the  call  of  the  defendant,  the 

^'  Sfen'of  former   shorthand  reporter  took  the  stand  and  read  to 

the  jury  from  his  notes  of  a  former  trial  a  part 
of  Spring's  testimony.  On  the  demand  of  the  state,  and 
over  defendant's  objection,  the  reporter  was  allowed  to  read 
the  remainder  of  this  witness'  examination  to  the  jury,  and 
to  this  exception  is  taken.  We  think  the  ruling  was  correct. 
The  law  applicable  in  such  case  is  akin  to  that  which  per- 
mits a  party  against  whom  part  of  a  conversation  is  given 
in  evidence  to  have  the  remainder  thereof  admitted.  No 
authority  holding  otherwise  is  called  to  our  attention.  We 
have  examined  the  evidence  of  this  witness  as  it  is  found  in 
the  record,  and  no  material  part  of  it  seems  to  be  so  foreign 
to  the  matter  called  out  by  the  defendant  himself  as  to  give 
him  any  just  ground  of  complaint  because  of  its  introduc- 
tion. 

III.  It  is  argued  that  there  is  no  suflScient  corrobor- 
ation of  the  testimony  of  the  complaining  witness  to  justify 

submitting  the  question  to  the  jury.    While 

dence':  corrobo-  the  corroboration  is  not  overwhelming,  we 

think  it  is  suflScient.    Corroboration  in  nearly 

all  cases  of  this  character  is  of  necessity  circumstantial  only. 
Vol.  158 1  A.- 
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In  this  case  the  witness  is  supported  in  her  claim  that,  at 
or  about  the  time  of  the  alleged  offense,  defendant  waited 
upon  her,  was  frequently  in  her  company,  attended  her,  and 
was  upon  the  streets  and  other  places  together  with  her  at 
night.  When  the  complaining  witness  was  found  to  be  preg- 
nant, and  her  friends  called  upon  the  defendant  with  ref- 
erence to  her  claim  that  he  waa  the  author  of  her  shame,  he 
said  he  was  not  trying  to  get  away  and  would  make  it  right, 
or  that  he  ^' aimed  to  make  it  right.''  Corroboration  of  the 
character  we  have  above  described  was  held  by  this  court 
sufficient  to  take  the  case  to  the  jury  in  State  v.  Smith,  84 
Iowa,  522 ;  Staie  v.  McCUntic,  73  Iowa,  663 ;  State  v.  Wells, 
48  Iowa,  672.  It  may  also  here  be  said  that  for  reasons  al- 
ready stated,  defendant's  claim  that  upon  the  whole  case  the 
testimony  is  insufficient  to  sustain  the  Ycrdict  cannot  be 
upheld. 

IV.    The  next  point  and  the  one  on  which  counsel  most 
vigorously  contend  for  a  reversal  has  reference  to  a  some- 
what singular  episode  attending  the  submis- 
iDfc'aJnseT^r'  sion  of  the  casc.    It  appeared  in  evidence  that 

the  complaining  witness  gave  birth  to  a  child 
on  August  29,  1910.  According  to  her  story,  her  pregnancy 
resulted  from  intercourse  with  defendant  which  occurred 
first  on  November  14, 1909,  and  was  repeated  at  various  times 
after  that  date.  On  the  part  of  the  defendant,  it  was  claimed 
that  on  the  evening  of  November  26, 1909,  a  date  substantially 
nine  months  before  the  birth  of  her  child,  the  complaining 
witness  attended  a  ''box  social"  at  a  local  schoolhouse  in 
company  with  another  young  man,  one  Brokaw,  and  that 
they  went  away  from  the  schoolhouse  together  and  alone. 
I'heir  presence  at  the  box  social  was  testified  to  by  several 
witnesses,  as  was  the  fact  that  about  the  same  time  Brokaw 
had  accompanied  the  girl  to  one  or  more  other  entertain- 
ments. To  fix  the  date  of  this  social,  the  school-teacher,  Mn. 
Hobson,  having  charge  of  the  affair,  was  called  as  a  witness 
and  testified  that  it  occurred  on  ]^ovember  26,  1909,  and 
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that  she  was  able  to  fix  the  date  with  exactness  because  she 
deposited  the  proceeds  of  the  social  in  a  bank  on  the  fol- 
lowing day,  and  the  entry  of  the  deposit  in  her  passbook 
was  dated  November  27,  1909.  No  other  witness  seemed  to 
be  able  to  speak  of  the  true  date  with  the  same  degree  of 
certainty;  and,  as  the  candor  of  Mrs.  Hobson  was  not  open 
to  question,  counsel  for  the  defense  naturally  made  this  item 
of  evidence  a  leading  topic  of  discussion  in  their  address  to 
the  jury,  and  argued  therefrom  that  the  pregnancy  of  the 
complaining  witness  and  birth  of  her  child  should  be  at- 
tributed to  her  association  with  Brokaw  rather  than  the  de- 
fendant. During  the  closing  argument  for  the  state,  it  was 
announced  to  the  court  that  Mrs.  Hobson  desired  leave  to 
correct  her  testimony,  and  over  tlie  objection  of  the  defend- 
ant  she  was  permitted  to  do  so.  She  then  testified  that  the 
true  date  of  the  social  was  October  29th  and  not  November 
26th.  She  explained  the  confusion  and  mistake  by  saying 
that,  while  it  was  true  that  she  took  the  money  to  the  bank 
on  the  day  following  the  social,  she  then  took  a  certificate 
of  deposit  for  it,  and  did  not  have  it  transferred  to  her  open 
account  and  entered  upon  her  passbook  until  the  later  date. 
In  giving  her  first  testimony  she  did  not  recall  the  incident 
of  taking  the  certificate  of  deposit,  and  had  been  misled  by 
the  book  entry.  After  receiving  this  testimony,  the  court 
reopened  the  case  for  argument  on  behalf  of  the  defendant, 
and  permitted  his  counsel  to  again  address  the  jury.  It  is 
insisted  that  there  was  error  in  allowing  such  correction  to 
be  made.  Counsel  concede  that  the  witness  acted  in  perfect 
good  faith,  and  that  she  was  doubtless  mistaken  in  her  first 
statement  of  the  date ;  but  it  is  said  that,  the  defense  having 
been  misled  into  laying  great  stress  upon  the  supposed  fact 
and  arguing  it  to  the  jury  as  making  it  extremely  probable 
that  another  person  than  defendant  was  the  father  of  the 
child,  the  subsequent  correction  of  the  evidence  must  have 
had  great,  if  not  decisive,  effect  in  influencing  a  verdict  of 
guilty.    There  is  no  doubt  counsel  offered  the  original  testi- 
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mony  in  entire  good  faith,  and  they  were  justified  in  regard- 
ing the  point  so  made  as  one  having  direct  tendency  to  dis- 
credit the  case  of  the  state.  It  may  well  be  believed,  also, 
that  its  subsequent  correction  was  a  serious  blow  to  the  de- 
fense, and  had  more  or  less  weight  in  the  deliberations  of 
the  jury.  But  it  must  not  be  forgotten  that  the  primary 
purpose  of  the  trial  was  neither  the  acquittal  nor  the  con- 
viction of  the  defendant,  but  to  ascertain  with  the  requisite 
degree  of  certainty  the  truth  of  the  matter  charged  in  the 
indictment.  To  that  end,  as  a  general  rule,  all  competent 
and  material  evidence  was  admissible.  If  the  case  had  not 
reached  a  stage  in  the  procedure  where  the  court  was  with- 
out authority  to  permit  it  to  be  made,  the  correction  of  a 
mistake  upon  a  material  matter  of  evidence  is  so  manifestly 
in  accord  with  the  very  purpose  for  which  courts  of  justice 
have  been  created  that  its  propriety  ought  not  to  be  con- 
sidered open  to  question.  No  man  ought  to  be  convicted 
upon  false  or  mistaken  testimony.  It  is  equally  true  that 
no  man  on  trial  for  crime  should  secure  an  acquittal  upon 
testimony  of  that  character  where  the  mistiike  is  discovered 
before  the  case  is  closed  and  submitted.  That  the  court  had 
jurisdiction  and  authority  to  allow  the  witness  to  be  heard 
at  any  time  before  the  issues  were  submitted  to  the  jury 
there  can  be  no  doubt.  It  is  expressly  provided  for  by  stat- 
ute (Code,  section  3719),  and  even  in  the  absence  of  any 
statute  we  see  no  tenable  ground  for  denying  the  existence 
of  inherent  power  in  the  court  to  make  such  order  in  the 
furtherance  of  justice.  State  v,  Shean,  32  Iowa,  88 ;  Borland 
V.  Rosencrans,  56  Iowa,  122 ;  Miller  v.  Insurance  Co.,  70  Io¥ra, 

704. 

5.    The  court,  instructing  the  jury  upon  the  subject 
of  corroboration,  said  that  evidence  of  mere  opportunity 

to  commit  the  offense  was  not  sufficient  to 

^'  tion?'w4oS^"   satisfy  the  statute,  but  added  that,  if  there 

™  **°*  waa  evidence  before  the  jury  outside  of  the 

testimony  of  the  prosecuting  witness  tending  to  show  that 
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defendant  was  on  intimate  terms  with  the  girl  and  de- 
meaned himself  as  her  lover  or  suitor,  or  caressed  her  or 
manifested  apparent  affection  for  her,  such  facts  were  proper 
for  consideration  upon  the  matter  of  alleged  corroboration. 
This  is  said  to  be  erroneous  because  there  is  no  evidence  of 
any  circumstances  of  the  kind  thus  enumerated.  Except, 
perhaps,  as  relates  to  the  matter  of  caresses,  there  is  suffi- 
cient to  justify  the  instruction.  It  does  appear  from  state- 
ments of  other  witnesses  that  defendant  was  waiting  upon  the 
complainant,  kept  company  with  her,  and  attended  her  to 
places  of  public  amusement.  He  was  seeking  her  society  and 
favor.  His  attentions  were  evidently  sufficiently  assiduous  to 
attract  the  notice  of  their  mutual  acquaintances,  and  we  are 
of  the  opinion  that  the  jury  would  have  been  justified  in  find- 
ing that  his  conduct  was  such  as  ordinarily  marks  the  lover  or 
suitor.  •  The  use  by  the  court  of  the  word  "caresses"  was  per- 
haps not  well  advised,  but  we  think  it  involves  no  reversible 
error.  The  clause  is  introduced  by  the  expression,  '*if  there  is 
evidence,'*'  and  the,  jury  is  thereby  warned  that  it  is  not  at 
liberty  to  go  beyond  the  facts  established  by  the  testiifiony. 
We  may  reasonably  assume  that  the  jury  obeyed  the  court's 
instruction.'  Moreover,  if  it  be  denied  that  this  is  an  allow- 
able presumption,  we  are  inclined  to  say  that  a  single  verbal 
error  of  that  kind  worked  no  conceivable  prejudice  to  the 
defendant,  and  will  not  justify  the  ordering  of  a  new  trial. 
The  case  seems  to  have  been  fairly  tried,  and  we  find  no  cause 
for  reversal. 

The  judgment  below  is  therefore  Affirmed, 


Thomas  H.  Lansing,  Appellee,  v.  Bever  Land  Co.  and  A.  W. 

CoQuiLLETTB,  Appellants. 

PartnerBbip:     entitt:     jttdomsnt.     A  partnership  is  a  distinct  entitj. 
1    and  a  judgment  against  it  is  not  a  judgment  against  the  indi- 
vidual members  of  the  firm. 
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Same:     kxecution:     desgbiption  of  detbndant:     lsvt.    Where  the 

2  •  defendant  named  in  an  execution  appears  to  be  a  partnership,  a 

partnership  will  be  inferred,  as  the  defendant  need  not  be  so  desig- 
nated in  the  writ;  and  where  that  is  the  only  recital  descriptive 
of  the  judgment  defendant,  a  levy  on  the  individual  property  of 
a  member  of  the  firm  is  unauthorised. 

Same:    action  aoaikst  partnership:    appsasancb  or  partners  indi- 

3  viDUALLT.  The  fact  that  individual  partners,  on  the  trial  of  a 
counterclaim  filed  in  an  action  brought  by  the  partnership,  em- 
ployed counsel,  gave  evidence  and  advised  and  assisted  in  the 
defense  of  the  counterclaim,  was  not  such  a  personal  appearance 
to  the  action  as  to  bind  them  individually  by  the  judgment;  as 
these  were  matters  which  they  might  have  done  as  agents  of  the 
firm.  And  the  same  rule  obtains  where  the  partners  were  named 
as  parties  and  not  served  with  notice. 

Judgments:      amendment.     While  a  judgment  may  be  amended  to 

4  show  facts  different  from  those  recited  therein,  this  cannot  be 
done  in  a  collateral  proceeding. 

Appeal  from  Linn  District  Court, — Hon.  Milo  P.  Smith, 

Judge. 

»  WEa>NESDAY,  Decembeb  11,  1912. 

Suit  in  equity  to  cancel  the  levy  of  an  execution  upon 
certain  real  estate  belonging^  to  plaintiff,  to  enjoin  a  sale  un- 
der said  execution,  and  for  other  equitable  relief.  To  an  an- 
swer filed  by  defendants,  plaintiff  demurred;  and  from  a 
ruling  sustaining  the  demurrer  defendants  appeal. 

On  rehearing. — Affirmed. 

Jamison,  Smyth  <fe  Hann,  for  appellants. 

Bickel  &  Dennis,  and  J.  H,  Preston,  for  appellee. 

Deemeb,  J. — ^Under  a  ca^e  entitled  Young  &  Lansing, 
Plaintiff,  v.  Bever  Land  Co.,  Defendant,  an  action  at  law 
was  brought  in  the  superior  court  of  the  city  of  Cedar  Rapids 
to  recover  rent  paid  the  defendant,  which.it  is  alleged  was 
a  corporation,  for  a  building  which  was  destroyed  by  fire 
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before  the  expiration  of  the  term  for  which  the  rent  was  paid. 
In  the  petition  no  allegation  was  made  as  to  the  nature  of 
the  plaintiff,  but  it  was  averred  that  ''the  lease  was  assigned 
to  F.  M.  Young  and  T.  H.  Lansing,  the  plaintiffs  herein." 
Judgment  was  asked  for  plaintiffs  in  the  sum  of  $164.59. 
The  defendant,  Bever  Land  Company,  appeared  to  that  ac- 
tion, and  filed  a  counterclaim  against  Toung  &  Lansing,  T.  H. 
Lansing  and  F.  M.  Young.  A  reply  was  filed  to  this  counter- 
claim, and  upon  the  issues  joined  the  case  was  tried,  result- 
ing in  a  judgment  for  the  Beyer  Land  Company  against 
Young  &  Lansing  alone.  The  exact  prayer  of  the  counter- 
claim was  that  defendant  have  judgment  against  F.  M.  Young 
and  T.  H.  Lansing,  and  against  the  firm  of  Young  &  Lansing, 
in  the  aggregate  sum  of  $6,493.14.  So  that  the  judgment  on 
its  face  denied  the  relief  asked  against  the  two  parties  named. 
Upon  appeal  to  this  court,  under  the  title  given  in  the 
original  case,  the  judgment  was  affirmed.  Thereafter  an  exe- 
cution issued  to  the  sheriff  of  Linn  county,  which  contained 
the  following  recitations  and  directions:  ''Whereas,  a  judg- 
ment against  Young  &  Lansing  for  the  sum  of  six  thousand 
seven  hundred  and  ninety-eight  dollars  and  forty-two  cents 
($6,798.42)  damages,  with  interest  thereon  at  the  rate  of  six 
per  cent,  per  annum,  and  two  hundred  and  sixty-two  dollars 
and  thirty-five  cents  ($262.35)  costs,  was  rendered  by  the 
superior  court  of  the  city  of  Cedar  Jlapids,  Iowa,  .  .  . 
on  the  13th  day  of  February,  A.  D.  1908,  in  an  action  wherein 
Young  &  Lansing  were  plaintiffis,  and  Bever  Land  Company, 
defendant,  and  afterwards  on  the  17th  day  of  December, 
A.  D.  1908,  transcript  of  said  judgment  duly  certified  to  by 
the  clerk  of  said  superior  court  was  filed  in  the  office  of  the 
derk  of  the  district  court  of  said  county,  and  a  memoran- 
dum thereof  by  said  clerk  entered  in  the  proper  judgment 
docket  of  his  office,  and  it  appearing  from  the  record  of 
said  cause  that  all  of  said  judgment,  the  interest  thereon,  and 
costs  still  remain  unpaid:  These  are,  therefore,  in  the  name 
and  by  the  authority  of  the  state  of  Iowa,  to  command  you 
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that  of  the  goods,  chattels,  laads,  and  tenements  of  the  said 
Young  &  Lansing,  if  sufficient  be  found  in  your  county  which 
are  not  exempt  from  execution,  you  cause  to  be  made  the  said 
sum,  with  interest  and  costs  and  accruing  costs,  by  levy  and 
sale  thereof,  according  to  law."  Pursuant  to  this  execution 
the  sheriff  made  the  following  return:  ^'I  hereby  certify  that 
on  the  same  day  I  levied  upon  and  attached  as  the  property 
of  Thomas  H.  Lansing  and  Thomas  H.  Lansing  &  Co.,  the 
following  property,  to  wit:  .  .  .  Also  the  stock  stand- 
ing in  the  name  of  Thos.  H.  Lansing  and  Thos  H.  Lansing  & 
Co.  in  the  Allison  Hotel  Co.  of  Cedar  Rapids,  Iowa,  and  that 
on  the  same  day  I  served  notice  of  said  levy  as  shown  by  re- 
turn on  notices  hereto  attached.  Levy  on  real  estate  and  the 
stock  in  Allison  Hotel  Co.  made  this  10th  day  of  December, 
1908." 

This  action  was  brought  to  restrain  the  enforcement  of 
the  execution,  upon  the  ground  that  plaintiff's  property  could 
not  be  taken  upon  an  execution  running  against  Toung  & 
Lansing,  and  the  return  shows  that  the  property  levied  upon 
belonged  to  Thos.  H.  Lansing  and  Thos.  H.  Lansing  &  Co. 
The  claim  for  appellant  under  this  record,  and  the  whole 
thereof,  is  as  follows: 

On  February  13,  1908,  a  judgment  was  entered  in  the 
superior  court  of  the  city  of  Cedar  Rapids,  Iowa,  against 
Toung  &  Lansing  for  the  sum  of  six  thousand  seven  hundred 
and  ninety-eight  and  *%oo  dollars  ($6,798.42),  and  cost  taxed 
at  two  hundred  sixty-two  and  3%^j^  ($262.35)  dollars.  Prior 
to  said  February  13,  1908,  F.  M.  Young  and  T.  H.  Lansing 
commenced  suit  in  the  superior  court  of  Cedar  Rapids  against 
the.  Bever  Land  Company  to  recover  a  sum  of  money  claimed 
to  be  due  said  Young  &  Lansing  on  account  of  a  certain  build- 
ing as  the  Clifton  Hotel  in  the  city  of  Cedar  Rapids,  Iowa, 
becoming  untenantable  by  reason  of  a  fire  which  wholly 
destroyed  the  same,  and  that  the  said  Young  &  Lansing  under 
and  by  virtue  of  the  lease  of  said  building  from  the  Bever 
Land  Company,  which  required  payment  in  advance  for  the 
rent  of  said  building,  said  Young  &  Lansing  had  paid  for  a 
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portion  of  a  month,  and  had  not  had  the  use  of  the  building 
which  had  been  destroyed  by  fire.  To  this  petition  the  Bever 
Land  Company  appeared  and  answered,  and  filed  in  addition 
to  said  answer  a  counterclaim  against  Young  &  Lansing,  T.  H. 
Lansing,  and  F.  M.  Young,  constituting  a  copartnership  of 
Young  &  Lansing,  in  a  large  sum.  An  answer  was  filed  by 
Young  &  Lansing  to  the  counterclaim  of  the  Bever  Land  Com- 
pany. A  trial  was  had  in  the  superior  court,  lasting  several 
days,  and  which  resulted  in  a  verdict  of  the  jury  against 
Young  &  Lansing  on  the  counterclaim  in  the  sum  of  six  thou- 
sand seven  hundred  ninety-eight  and  ^^/loo  ($6,798.42)  dol- 
lars. .  .  .  The  judgment  of  the  superior  court  of  the  city 
of  Cedar  Rapids  was  transcripted  to  the  district  court  of  Linn 
county,  Iowa,  and  an  execution  issued  thereon  and  levied 
upon  certain  real  estate  and  personal  property  of  T.  H.  Lan- 
sing to  satisfy  said  judgment.  Thereupon  T.  H.  Lansing 
filed  his  petition  in  the  district  court  of  Linn  county,  Iowa, 
praying  for  a  temporary  and  permanent  injunction  to  enjoin 
the  enforcement  of  said  execution  against  his  individual 
property.  A  temporary  writ  of  injunction  was  issued.  There- 
after the  Bever  Land  Company  appeared,  filed  its  answer, 
set  up  the  proceedings  had  and  done  in  the  superior  court 
of  the  city  of  Cedar  Rapids,  and  especially  averring  that  T. 
H.  Lansing  had  appeared  in  the  superior  court  of  the  city 
of  Cedar  Rapids,  Iowa,  and  had  hired  lawyers  and  conducted 
the  defense  made  by  Young  &  Lansing,  T.  H.  Lansing,  and 
F.  M.  Young,  and  that  because  of  said  facts  the  said  execu- 
tion was  valid  and  enforceable  against  the  individual  prop- 
erty of  T.  H.  Lansing.  .  .  .  The  ultimate  question  to  be 
determined  under  the  allegations  of  the  petition  of  the  plain- 
tiff and  the  answer  and  amendment  thereto  of  the  defendant 
is  as  to  whether  T.  H.  Lansing's  individual  property  is  liable 
under  the  execution  issued  upon  a  judgment  against  Young 
&  Lansing. 

I.    While  some  controversy  has  arisen  since  the  original 
brief  was  filed  as  to  the  nature  of  the  case,  and  the  claims 

made  by  the  respective  parties,  this  was  the 
identity :  judR-   Only  point  relied  upon  for  a  reversal  when  the 

cause  was  originally  submitted,  and  we  do  not 
think  any  other  question  is  now  involved.    Indeed,  it  is  ap- 
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parent  from  the  counterclaim  filed  in  the  original  case  that 
defendant,  Bever  Land  Company,  was  making  its  claim 
against  a  partnership  known  as  Young  &  Lansing  and  against 
the  individual  members,  naming  them,  and  that  it  obtained 
its  judgment  against  Toung  &  Lansing  alone,  which  it  averred 
in  its  counterclaim  was  a  copartnership.  No  matter,  then, 
what  the  defects  in  the  original  petition  filed  by  ''Toung  & 
Lansing,"  the  defendant  by  its  counterclaim  introduced  an 
original  cause  of  action,  which  it  claimed  to  have  against 
three  parties,  and  asked  judgment  against  each.  In  fact,  it 
recovered  against  one,  and  that  one  was  Young  &  Lansing; 
and  in  its  counterclaim  it  averred  tiiat  Young  &  Lansing  was 
a  partnership.  A  partnership  under  our  law  is  a  distinct 
entity,  and  the  judgment  against  it  was  not  a  judgment 
against  the  individual  members  of  that  entity  or  artificial 
person  known  as  a  partnership.  BrumweU  v.  Stebbins,  83 
Iowa,  425 ;  Mason  v.  Rice,  66  Iowa,  174 ;  Anderson  v,  Wilson, 
142  Iowa,  164;  Sullivan  v.  Nicoulin,  113  Iowa,  82;  Oraham 
Co.  V.  WoMvoend,  116  Iowa,  358. 

The  judgment,  then,  was  against  a  partnership  as  such, 
and  the  execution  following  the  judgment  recites  a  judgment 
2.  Same:  execu-  ^^iMt  Young  &  Lausing,  and  directs  that 
tiSS  of^dJfend-  of  the  goods  of  Young  &  Lansing  by  levy  and 
^^'  and  sale  thereof  a  sufficient  amount  be  raised 
to  pay  the  aforesaid  judgment.  From  the  use  of  what  ap- 
pears to  be  a  partnership  name  in  an  execution,  a  partnership 
will  be  inferred;  for  there  is  no  necessity  of  a  recital  of  a 
partnership  in  such  a  writ,  although  such  an  allegation  may 
be  necessary  in  a  pleading.  D.  &  8.  W.  R.  Co.  v.  Akerman, 
2  Oa.  App.  746  (59  S.  E.  10).  As  the  judgment  was  against 
Young  &  Lansing,  and  the  execution  directed  a  levy  and  sale 
of  the  property  of  Young  &  Lansing,  the  officer  was  not 
justified  in  levying  upon  the  individual  property  of  T.  H. 
Lansing.  Code,  section  3960,  provides  that:  ''The  execution 
must  state  the  names  of  the  parties  to  the  action,  and  if  it 
is  against  the  property  of  the  judgment  debtor,  it  shall  re- 
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quire  the  sheriff  to  satisfy  the  judgment  and  interest  out  of 
the  property  of  the  debtor  subject  to  execution."  And  sec- 
tion 3969  says:  **The  officer  must  execute  the  writ  by  levying 
on  the  property  of  the  judgment  debtor.** 

In  Mason  v.  Rice,  et  al.,  66  Iowa,  174,  the  court  had 
this  exact  question  before  it,  and  we  then  said: 

The  clerk  doubtless  took  this  view  of  the  question,  for 
the  writ  which  he  issued  commands  the  sheriff  to  attach  the 
property  of  I.  N.  Rice  &  Co.  It  contains  no  reference  to 
the  individual  members  of  the  firm  or  their  property.  The 
name  of  defendant  Beebe  is  not  mentioned  in  the  writ,  nor 
does  it  contain  any  recital  which  in  any  manner  indicates 
that  he  is  a  partner  in  the  firm.  The  writ,  then,  clearly 
did  not  empower  the  sheriff  to  levy  on  his  individual  property. 
The  only  power  which  the  officer  had  in  the  premises  was 
expressed  in  the  mandate  of  the  writ,  and  by  that  he  was 
empowered  to  attach  the  property  of  the  partnership  alone. 
The  attachment,  then,  was  sued  out  by  plaintiff  against  the 
property  of  the  firm,  and  it  empowered  the  sheriff  to  levy 
on  the  firm  property  only.  But  the  officer  without  right  or 
authority  attached  the  individual  property  of  defendant 
Beebe.  The  injury,  then,  which  defendant  has  sustained, 
was  occasioned,  not  by  the  wrongful  suing  out  of  the  attach- 
ment,^but  by  the  wrongful  act  of  the  sheriff  in  seizing  his  prop- 
erty on  the  writ.  As  the  injury  of  which  he  complains  was 
caused  by  the  trespass  of  the  officer,  and  not  by  the  suing  out 
of  the  writ,  the  question  as  to  his  remedy  is  not  at  all  affected 
by  the  fact  that  he  is  a  party  to  the  suit  in  which  the  attach- 
ment was  issued,  and  that  the  writ  might  have  been  issued 
on  the  allegations  of  the  petition  against  his  property,  as 
well  as  that  of  the  partnership.  His  right  of  action  is  against 
the  wrongdoer  by  whose  trespass  he  has  been  damaged,  and 
not  upon  the  bond. 

This  rule  settles,  as  it  seems  to  us,  every  question  in  the 
case.     True,  as  we  shall  presently  see,  defendants  contend 
that,  as  they  might  have  had  judgment  against  the  individ 
ual  members  of  the  firm  because  of  their  appearance  in  the 
case,  they  ar^  entitled  to  enforce  this  execution  against  the 
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separate  property  of  Thos.  H.  Lansing.  But  the  case  just 
cited  clearly  negatives  this  thought,  and  there  is  really  no 
need  of  pressing  the  inquiry  further.  Counsel  for  appellant 
claim,  however,  that  as  the  judgment  and  execution  ran 
against  Young  &  Lansing,  without  other  designation,  they  are 
entitled  to  enforce  it  against  either  or  both«  The  di£Sculty 
lies  in  identifying  the  parties  as  F.  M.  Young  and  Thos.  H. 
Lansing. 

II.  The  real  point  made  for  appellant  is  that  although 
the  judgment  against  a  partnership  alone,  and  the  execution 

also  waa  directed  against  partnership  prop- 
tU)n^jj|ain8t  erty,  still  in  virtue  of  the  allegations  of  the 
partners  ^nm-  *^^swer,  to  which  the  demurrer  was  sustained, 
Tiduaiiy.  ^^y  j^pg  entitled  to  have  the  execution  satisfied 

out  of  the  individual  property  of  Thos.  H.  Lansing,  because 
he  was  one  of  the  partners  and  entered  an  appearance  in 
the  original  case.  The  only  material  allegations  of  the  an- 
swer in  this  connection  are: 

That  the  plaintiffs  were  represented  by  Attomejrs  John 
A.  Beed,  W.  E.  Steele,  and  Henry  Bickel,  of  the  firm  of 
Bickel  &  Dennis;  that  upon  issues  joined  upon  said  counter- 
claim a  trial  was  had  before  the  court  and  a  jury,  lasting  a 
number  of  days,  and  that  a  verdict  was  returned  by  the 
jury  in  favor  of  the  Bever  Land  Company  and  against  the 
plaintiffs  for  $6,798.42;  that  upon  said  verdict  judgn^ent 
was  entered  by  the  superior  court  of  the  city  of  Cedar  Bapids, 
Iowa ;  .  .  .  that  at  the  time  of  the  commencement  of  said 
suit  in  the  superior  court  of  the  city  of  Cedar  Bapids,  Iowa, 
the  plaintiff,  Thomas  H.  Lansing,  was  a  citizen  and  resident 
of  Cedar  Bapids,  Iowa,  and  F.  M.  Young  was  also  a  citizen 
and  resident  of  Cedar  Bapids,  Iowa;  that  said  plaintiffs 
Thomas  H.  Lansing  and  F.  M.  Young  were  both  personally 
present  in  the  superior  court  of  Cedar  Bapids,  Iowa,  and 
both  personally  directed  the  commencement  of  the  suit  in 
said  superior  court  by  Young  &  Lansing,  Thomas  H.  Lansing 
and  F.  M.  Young,  and  both  personally  took  an  active  part 
in  the  trial  of  said  case,  and  especially  of  the  defense  made 
to  the  counterclaim  of  the  defendant,  Bever  Land  Company ; 
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that  the  plaintiffs  Thomas  H.  Lansing  and  F.  M.  Toung  were 
personally  present  during  most  of  the  trial  in  the  superior 
court  of  the  city  of  Cedar  Rapids,  Iowa,  and  both  testified  in 
said  case;  that  the  said  Thomas  H.  Lansing  employed  the 
attorneys  who  appeared  in  said  cause  and  tried  said  case  and 
F.  M.  Young  also  personally  employed  said  attorneys  or  some 
of  them  who  appeared  in  said  case  and  contested  said  coun- 
terclaim ;  that  the  principal  question  involved  in  said  trial  was 
the  issue  joined  upon  the  counterclaim  filed  by  the  defendant 
claiming  damage  and  attorney's  fees  growing  out  of  matters 
connected  with  the  leasing  and  operation  and  burning  of 
the  Clifton  Hotel,  when  the  same  was  occupied  by  Thomas 
H.  Lansing  and  F.  M.  Toung,  as  Toung  &  Lansing,  and 
that  the  said  Thomas  H.  Lansing  advised  with  the  attorneys 
conducting  the  defense  in  said  case,  and  aided  and  assisted 
them,  and  was  personally  familiar  with  all  of  the  proceedings 
had  and  done  in  said  case;  that  after  the  entering  of  judg- 
ment in  said  case  an  appeal  was  taken  to  the  Supreme  Court 
of  the  state  of  Iowa  by  the  said  Toung  &  Lansing,  at  the  spe- 
cial instance  and  request  of  Thomas  H.  Lansing,  and  that  said 
appeal  was  afterwards  dismissed  by  the  Supreme  Court  of 
the  state  of  Iowa,  and  said  appeal  terminated  and  ended; 
that  said  Thomas  H.  Lansing  employed  attorneys  to  prose- 
cute said  appeal,  and  that  in  all  the  defense  that  was  made 
to  said  counterclaim  and  in  the  trial  of  said  case,  and  in 
the  appeal  thereof,  said  Thomas  H.  Lansing  employed  attor- 
neys, aided  and  assisted  in  said  case,  and  was  personally 
present  and  had  full  knowledge  of  all  that  was  done  therein ; 
and  the  defendant  avers  that,  by  reason  of  the  fact  aforesaid, 
both  members  of  the  firm  of  Toung  &  Lansing,  to  wit, 
Thomas  H.  Lansing  and  F.  M.  Toung,  were  repre- 
sented in  said  trial,  conducted  said  trial,  and  are  hereby  con- 
cluded, not  only  as  a  firm,  but  as  individuals,  by  the  said 
judgment  in  said  proceedings.  .  .  .  Defendants,  further 
answering,  state  that  by  reason  of  the  pleadings,  and  by 
reason  of  the  appearance,  and  by  reason  of  personally  attend- 
ing upon  said  trial,  and  testifying  therein,  and  employing 
lawyers  to  contest  the  matters  involved  in  said  counterclaim, 
the  said  Thomas  H.  Lansing  was,  as  a  member  of  said  firm 
of  Toung  &  Lansing,  in  court,  and  no  notice  was  necessary  to 
be  served  upon  him  or  upon  F.  M.  Toung  in  reference  to 
said  counterclaim,  and  it  was  not  necessary  to  serve  upon 
plaintiff  a  notice  of  the  filing  of  the  counterclaim,  for  the 
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reason  that  the  said  Lansing,  as  a  member  of  the  firm,  took 
issue  upon  said  counterclaim,  and  testified  therein,  and 
employed  lawyers  to  represent  the  said  firm  and  the  said 
Lansing  in  said  action.  .  .  .  And  the  said  sheriff  of  Linn 
county,  Iowa,  has  the  right  to  pursue  and  subject  to  the  pay- 
ment of  said  judgment  the  individual  property  of  the  said 
Thomas  H.  Lansing. 

Each  and  all  of  the  matters  and  things  charged  against 
F.  M.  Young  and  T.  H.  Lansing  might  very  well  have  been 
done  in  their  capacity  as  agents  for  the  firm  of  which  they 
were  members,  and  the  record  nowhere  recites  that  either 
entered  a  personal  appearance  to  the  suit.  It  is  true  that 
a  belated  transcript  of  the  judgment,  entitled  ''Young  & 
Lansing  v.  Bever  Land  Co.,"  shows  an  appearance  for  the 
plaintiff.  But  this  is  the  only  record  which  shows  an  ap- 
pearance for  plaintiff,  and  that  appearance  is  for  Young  & 
Lansing.  A  member  of  a  partnership  does  not  become  a 
party  to  a  suit  brought  against  a  partnership  alone,  by  em- 
ploying counsel,  giving  testimony,  or  attending  and  advising 
counsel  upon  the  trial.  And  the  same  rule  obtains,  we  think, 
where  he  is  named  as  a  party  with  the  partnership,  but  not 
served  with  notice  of  the  suit.  In  such  cases  a  regular  ap- 
pearance is  necessary.  Nixon  v.  Downey,  42  Iowa,  78.  It  is 
true  that  one  may  sometimes  be  bound  by  an  adjudication  by 
giving  testimony  in  an  action  to  which  Jie  is  not  a  party ;  but 
this  rule  has  no  application  here.  The  question  here  is :  May 
an  execution  issue  against  one  not  a  party  to  a  suit  because 
he  took  part  in  the  trial  thereof?  This  is  something  entirely 
different  from  the  question  as  to  whether  or  not  one  may  be 
bound  by  an  adjudication  in  a  suit  to  which  he  was  not  a 
party  named.  But,  should  we  assume  that  by  reason  of  con- 
duct he  was  bound  by  the  judgment,  we  have  here  a  denial 
by  the  court  of  any  personal  judgment  against  him,  although 
defendant,  in  its  counterclaim,  expressly  asked  for  such  a 
judgment. 

It  may  be  that  the  judgment  might  be  amended  to  show 
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facts  differing  from  its  recitals;  but,  however  that  may  be, 
4  juDOMusTs  •  *^  cannot  be  amended  in  a  collateral  proceed- 
amendments.  jj^g  Defendant  contends  broadly  for  the 
proposition,  however,  that  a  judgment  against  a  partnership 
alone,  in  a  suit  against  that  entity  and  no  one  else,  may  be  en- 
forced by  execution  against  the  partnership  and  its  property 
through  the  seizure  and  sale  of  the  property  of  any  in- 
dividual member  who  chose  to  employ  counsel,  gave  him  ad- 
vice, or  gave  testimony  upon  the  trial.  We  do  not  think  this 
is  true  as  a  proposition  of  law.  Our  Code  materially  changes 
the  rules  of  the  common  law  upon  this  subject.  Under  the 
Code  provisions,  as  is  said  in  Anderson  v.  Wilson,  142  Iowa, 
158: 


In  construing  this  section,  it  must  be  borne  in  mind  that 
at  common  law  the  liability  of  members  of  a  partnership 
was  joint,  and  not  several,  and  that  all  the  known  partners 
were  necessary  parties  defendant,  and  that  no  judgment  could 
be  entered  against  one  until  it  was  entered  against  all.  One 
purpose  of  the  statute  was  to  make  the  liability  of  partners 
several  as  well  as  joint.  Hence  the  provision  that  an  action 
might  be  brought  against  the  partnership  as  such,  and  all, 
or  some,  or  none,  of  the  individual  members  thereof.  We 
think,  therefore,  that  the  true  construction  of  this  statute 
is  that  a  plaintiff  may  prosecute  his  cf^  to  judgment  against 
the  partnership  alone,  or  against  the  partnership  and  any  mem- 
ber thereof  which  he  chooses  to  make  a  party,  and  that  he 
can  enforce  his  judgment  against  such  defendants  without 
waiting  to  obtain  jurisdiction  over  other  members  of  the 
firm,  and  without  losing  his  right  to  proceed  in  a  new  action 
on  the  original  cause  against  'members  not  made  parties.'  If 
the  plaintiff  chooses  to  take  his  judgment  against  the  partner- 
ship alone,  a  judgment  against  the  partnership  alone  is  all 
that  he  has.  His  execution  can  be  no  broader  than  his  judg- 
ment, nor  can  it  run,  without  some  special  order,  against 
any  other  property  than  that  of  the  judgment  defendant.  If 
he  desires  an  execution  against  the  property  of  an  individual 
member  of  the  firm,  he  must  first  obtain  a  judgment  in  some 
manner.  Under  the  Revision  of  1860,  he  could  obtain  it  on 
scire  facias  proceedings  if  he  had  failed  to  obtain  it  in  the 
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original  proceeding.  By  section  3468  of  the  present  Code 
he  can  obtain  it  'by  a  new  action.'  We  must  hold,  there- 
fore, that  the  Anderson  judgment  against  George  W.  Wilson 
&  Co.  is  not  a  judgment  against  George  W.  Wilson. 

As  already  stated,  the  record  nowhere  disclosed  the  per- 
sonal appearance  of  either  F.  M.  Toung  or  Thos.  H.  Lans- 
ing, and  if  it  did  the  judgment  was  not  against  either  in  a 
personal  capacity.  In  these  circumstances  we  need  not  in- 
quire whether  it  is  permissible  in  cases  against  a  partnership 
to  have  an  execution  run,  on  a  judgment  against  a  partner- 
ship alone,  against  ah  individual  member  served  with  notice, 
or  one  who  personally  appeared  to  the  suit.  We  may  remark 
here,  however,  that  if  it  be  proposed  to  have  execution  against 
a  member  of  a  partnership  not  made  a  party  to  the  proceed- 
ing, it  should  in  any  event  affirmatively  appear  that  his  ap- 
pearance was  personal,  and  to  defend  against  his  personal 
liability  rather  than  in  a  representative  capacity  as  an  agent 
of  the  partnership.  If  served  with  notice  of  a  claim  against 
him  in  a  personal  capacity,  he  must  either  defend  or  have 
judgment  go  against  him  by  default,  and  in  such  case  the 
record  discloses  all  the  facts  essential  to  the  establishment 
of  personal  liability.  But  not  so  where  he  comes  in  to  the 
case  to  defend  for  the  partnership  which  is  the  only  party 
to  the  suit.  Ogle  v.  Miller,  128  Iowa,  474.  A  partnership 
can  act  only  through  one  of  the  partners,  and  a  partner,  in 
fulfilling  this  duty  as  an  agent  of  the  co-partnership  or  of  his 
copartner,  should  not  be  held  to  a  personal  liability,  unless 
it  clearly  appears  that  he,  in  his  individual  capacity,  made 
himself  a  party  to  the  suit. 

These  considerations  rule  the  instant  case,  and  it  follows 
that  the  ruling  on  the  demurrer  was  correct,  and  the  order 
and  judgment  are  Affirmed. 
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C.  S.  BoiCE,  Appellee,  v.  Nora.  Coffeen,  Executrix  of  Estate 
of  H.  L.  Coffeen,  Deceased;  John  D.  Mullaney,  Appel- 
lant ;  James  H.  Hensen,  Appellee,  et  al. 

Mortgages:     conveyance  of  pbopbrty:     liability  op  obantob  and 

1  GRANTEE.  As  between  the  grantor  and  grantee  of  property  sub- 
ject to  a  mortgage,  wbieh  the  grantee  assumed  and  agreed  to 
paj,  the  grantee  became  the  principal  debtor  and  the  liability  of 
the  grantor  secondary,  while  the  liability  of  the  property  remains 
the  same. 

Same.    Where  property  was  conveyed  subject  to  mortgage,  which  was 

2  assumed  by  the  prior  grantees  but  finally  conveyed  with  full  cov- 
enants of  warranty,  the  rights  of  the  original  grantees  to  protection 
against  primary  liability  for  the  mortgage  debt  were  not  affected 
by  the  latter  conveyance  with  full  covenants.  And  where  a  still  later 
grantee  acquired  title  by  a  special  warranty  deed,  his  rights,  as, 
against  the  mortgagee  and  a  prior  grantee  who  had  assumed  the 
mortgage,  could  be  no  greater  than  those  of  his  grantor;  and  while 
he  might  be  entitled  to  equitable  relief  against  his  grantor  only, 
it  would  be. without  prejudice  to  pre-existing  equities  in  favor  of 
the  mortgagee  and  a  grantee  who  had  assumed  the  mortgage. 

Same:     appeal:     bight  to  object.    Where  a  subsequent  grantee  was 

3  given  judgment  on  a  warranty  against  a  prior  grantor  who  had  as- 
sumed a  mortgage  on  the  premises,  but  conveyed  the  property  with 
full  covenants  of  warranty,  and  the  prior  grantor  had  appealed, 
thus  threatening  the  rights  of  the  subsequent  grantee  under  the 
decree,  the  plaintiff  mortgagee  could  not  object  to  an  appeal  by 
such  subsequent  grantee,  that  he  might  have  the  merits  of  his 
cross-petition  tried  anew. 

Evidence:     best  and  secondary:     availability.    In  a  suit  to  fore- 

4  close  a  mortgage  against  subsequent  grantees  who  had  assumed 
and  agreed  to  pay  the  mortgage,  the  testimony  of  one  defendant, 
respecting  his  conveyance  of  the  property,  that  he  conducted  the 
transaction  with  his  grantee  personally,  that  he  had  no  other  trans- 
action with  him  and  executed  but  one  deed,  was  sufficient  to  show 
that  the  deed  was  in  the  possession  of  his  grantee,  and  to  permit 
the  introduction  of  the  record  in  place  of  the  original  instrument; 
and  even  though  introduced  in  support  of  the  cross-petition  of  one 
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of  defendants,  having  been  properly  received,  it  was  in  evidence 
for  all  purposes  and  was  available  to  the  plaintiff. 

OonTeyances:    covenants  against  incumbrance:    breach:    measure 

5  01*  DAMAGES.  As  a  general  rule  recovery  upon  a  covenant  of  war- 
ranty cannot  exceed  the  consideration  received  by  the  warrantor; 
and  it  is  also  a  general  rule  that  where  a  covenant  against  incum- 
brances is  breached  and  the  warrantee  is  compelled  to  pay  the 
same  to  protect  his  title,  the  amount  so  paid  is  presumptively  the 
amount  of  his  damage:  So  that  a  grantee  taking  the  title  with 
full  covenants  is  entitled,  in  a  suit  to  foreclose  the  mortgage,  to 
a  judgment  against  his  warrantor  for  the  amount  necessary  to  dis- 
charge the  same,  in  the  absence  of  any  claim  that  the  amount  of 
the  mortgage  exceeded  the  consideration  received  by  his  cov- 
enantor. 

Mortgages:     collateral  securitt:     surrender:     effect.    Where  the 

6  grantee  of  the  mortgagor  assumed  the  mortgage,  and  after  giving 
collateral  security  for  the  debt  transferred  the  property  to  an- 
other who  also  assumed  the  mortgage,  the  fact  that  the  mort- 
gagee returned  the  collateral  security  to  the  original  grantee  was 
not  a  matter  of  which  the  subsequent  grantees  could  complain;  as 
it  did  not  affect  their  liability  or  that  of  the  property  as  security 
for  the  debt. 

Same:      transfer  of  mortgage:      collusion:      extinguishment  of 

7  DBBT.  Where  a  grantee  of  land,  who  assumed  an  existing  mort- 
gage, conveyed  to  another  who  also  assumed  the  mortgage,  and 

*  thereafter  conveyances  were  made  with  full  covenants  of  warranty, 
the  fact  that  the  original  grantee  may  have  collusively  induced 
plaintiff  to  purchase  the  mortgage  note  for  his  protection  did  not 
prejudice  the  rights  of  a  subsequent  grantee  under  full  covenants  of 
warranty;  and  he  was  not  therefore  entitled  to  claim  that  the 
transaction  constituted  payment  and  discharge  of  the  debt. 

Same:     endorsement  without  recourse.     The  fact  that  the  assign- 

8  ment  under  the  foregoing  circumstances  was  without  recourse  did 
not  affect  the  right  of  the  assignee  to  maintain  an  action  against 
the  grantee  who  last  assumed  the  mortgage,  as  the  effect  of  the 
assignment  without  recourse  was  simply  to  protect  the  indorser. 

Same:     collateral  securitt:     surrender:     effect.    Collateral  secur- 

9  ity  for  a  mortgage  debt,  deposited  by  a  grantee  of  the  premises 
who  assumed  the  mortgage,  becomes  secondary  to  the  liability  of  a 
subsequent  grantee  who  also  assumed  the  debt;  so  that  its  sur- 
render by  the  mortgagee  was  not  prejudicial  to  the  subsequent 
grantee. 
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CkMiTeytacei:    covenants  against  incukbrances:    breach:    damages. 

10  The  rule  that  a  warrantee  against  incnmbrances  who  has  not  dis- 
charged the  incumbrance  can  only  recover  nominal  damages  from 
his  warrantor,  while  applicable  to  law  actions  is  not  controlling 
in  equity;  as  a  court  of  equity  has  power  to  award  substantial  dam- 
ages in  advance  of  actual  payment  and  at  the  same  time  provide 
against  double  liability  of  the  warrantor  by  a  proper  provision  in 
the  decree.  In  the  instant  case  the  decree  failed  to  provide 
against  double  liability. 

Appeal  from  Winneshiek  District  Court. — Hon.  L.  E. 

Fellows,  Judge. 

Wednesday,  December  11, 1912. 

Suit  in  equity  to  foreclose  a  mortgage  on  real  estate.  The 
original  mortgagor  was  one  Steele.  Steele  conveyed  the  real 
estate  to  Coffeen,  who  assumed  the  mortgage.  Coffeen  con- 
veyed to  Mullaney,  who  also  assumed  the  mortgage.  Mullaney 
conveyed  with  full  covenants  of  warranty  to  one  Loomis. 
Loomis  conveyed  by  special  warranty  deed  **by,  through,  or 
under"  him  to  Jensen,  who  is  the  present  owner  of  the  prop- 
erty. Loomis  and  Steele  are  not  parties.  Both  Coffeen  and 
Jensen  filed  separate  cross-bills.  The  cross-bill  of  the  defendant 
Coffeen  was  directed  against  his  codef endant  Mullaney ;  that 
of  the  defendant  Jensen  was  directed  against  the  plaintiff 
and  against  his  codefendant  Mullaney.  There  was  a  decree 
for  the  plaintiff,  foreclosing  the  mortgage  and  charging  Mul- 
laney to  be  personally  liable.  The  decree  also  awarded  relief 
to  Coffeen  and  Jensen  to  the  extent  of  holding  the  liability  of 
Mullaney  to  be  primary  as  to  them.  Mullaney  appealed. 
Thereupon  Jensen  also  appealed. — Modified  and  Affirmed. 

Frank  Sayre,  for  appellant  Mullaney. 

E.  W.  Cutting  and  E.  A,  Johnson,  for  appellant  Jensen, 

C.  A.  Boice  and  E.  R.  Acres,  for  appellee. 

N.  Wittett,  for  defendant  Coffeen. 
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EvANS^  J. — ^The  amount  of  the  mortgage  in  question  waa 
originally  $1,000.  Its  principal  was  reduced  by  payment  to 
$880.  The  mortgagee  was  the  Winneshiek  County  Bank.  The 
plaintiff  acquired  the  note  and  mortgage  by  assignment  and 
indorsement  "without  recourse.'*  The  validity  of  this  as- 
signment is  assailed  by  defendant  Jensen.  We  pass  that  ques- 
tion to  a  later  stage  of  the  discussion ;  and  we  will  first  con- 
sider the  case  as  though  the  plaintiff  were  the  original  payee 
of  the  note  and  mortgage.  In  his  cross*bill  Coffeen  asked 
that  his  liability  be  deemed  secondary  to  that  of  Mullaney  and 
to  that  of  the  mortgaged  property.  The  defendant  Jensen 
asked  that  the  liability  of  the  mortgaged  property  be  deemed 
secondary  to  the  personal  liability  both  of  Mullaney  and 
Coffeen.  He  also  asked  relief,  as  already  suggested,  on  the 
theory  that  the  plaintiff  was  not  a  party  in  interest,  and  that 
the  mortgage  should  be  deemed  paid. 

It  will  be  noticed  that  all  of  the  defendants  appear  in 
the  chain  of  title  from  Steele  to  Jensen.  Coffeen,  as  grantee 
of  Steele,  assumed  to  pay  the  mortgage.  Instead  of  paying  it, 
he  conveyed  to  Mullaney,  and  Mullaney  assumed  to  pay  the 
mortgage.  Loomis,  as  grantee  of  Mullaney,  did  not  assume 
the  mortgage.  Neither  did  Jensen  as  grantee  of  Loomis.  In 
its  essential  elements  the  case  would  be  very  simple,  were  it 
not  that  the  parties  to  the  appeal  have  filed  seven  abstracts 
and  amendments  and  five  briefs. 

I.  As  between  Steele,  the  mortgagor,  and  Coffeen,  his 
grantee,  who  assumed  the  mortgage,  Coffeen  became  the  prin- 
cipal debtor;  and  the  liability  of  Steele  to  pay  the  debt  be- 

came  secondary.  McUanaphey  v.  Manufaciur- 

S?S^rt"Mf '       *^^  ^^'f  ^^^  ^^^*^  ''^^»  ^^  ^***^  *^^®  ^^*^^- 

grantor  *^and       The  liability  of  the  mortgaged  property  re- 
ffrantee.  mained  the  same  in  the  hands  of  said  grantee 

as  it  did  in  the  hands  of  the  first  mortgagor.  In  an  equitable 
sense  Coffeen  became  the  mortgagor  of  his  newly  acquired 
property.  The  existence  of  the  mortgage  operated  to  the 
protection  of  Steele  on  his  secondary  liability.    Upon  the  con- 
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veyance  of  the  property  by  Coffeen  to  Mullaney  and  the  as- 
sumption of  the  mortgage  by  Mullaney,  then,  as  between 
Coffeen  and  Mullaney,  the  latter  became  the  principal  debtor, 
and  the  liability  of  Coffeen  became  secondary. 

The  liability  of  the  mortgaged  property  was  not  affected 
by  either  conveyance.  By  the  conveyance  to  Mullaney  and 
his  assumption  of  the  mortgage,  Mullaney  stepped  into  the 
shoes  of  Coffeen.  The  existence  of  the  mortgage  then  oper- 
ated to  protect  Coffeen  upon  his  secondary  liability  in  like 

manner  as  it  operated  to  protect  Steele  upon 
bis.  If  this  foreclosure  had  been  brought 
while  the  mortgaged  property  remained  in  Mullaney,  there 
could  be  no  question  but  that  the  payee  of  the  note  and  mort- 
gage could  have  taken  personal  judgment  against  Mullaney, 
and  could  have  taken  foreclosure  and  special  execution  against 
the  property.  It  would  be  clear,  also,  that  Coffeen,  as  between 
himself  and  Mullaney,  would  have  been  entitled  to  protection 
as  against  primary  liability.  This  right  was  not  lost  by  Mul- 
laney's  subsequent  conveyance.  Jensen  holds  his  title  under 
Mullaney.  As  against  the  mortgagee  and  Coffeen,  his  rights 
can  rise  no  higher  than  Mullaney 's.  We  find  him  entitled  to 
equitable  relief,  but  only  as  against  Mullaney,  his  warrantor. 
Such  equitable  relief  must  be  awarded  to  him,  but  without 
prejudice  to  the  pre-existing  equities  of  the  mortgagee  and 
Coffeen. 

These  general  propositions  will  suffice  as  a  basis  for  fur- 
ther discussion  of  the  details  of  the  case  as  presented  by  the 
appeals.  The  decree  entered  below  awarded  the  plaintiff  a 
foreclosure  of  the  mortgage  and  a  special  execution  against 
the  property  and  a  general  execution  against  Mullaney. 
The  decree  also  awarded  judgment  in  favor  of  Jensen,  with 
general  execution  against  Mullaney,  for  the  full  amount 
of  the  incumbrance  upon  his  property.  It  is  made  to  ap- 
pear that  after  the  decree  was  entered  the  plaintiff  sold 
the  mortgaged  property  under  special  execution  and  bid  $800 
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therefor  and  took  a  general  execution  against  Mullaney  for 
the  balance  of  the  debt,  amounting  to  over  $300.  The  de- 
fendant Jensen  also  obtained  a  general  execution  under  the 
decree  for  the  full  amount  of  the  incumbrance,  viz.,  $1,091, 
and  levied  the  same  upon  the  property  of  Mullaney.  There- 
upon Mullaney  appealed  to  this  court  and  filed  supersedeas 
bond.  Thereupon  Jensen  appealed  also.  The  plaintiff  has 
moved  to  dismiss  Jensen's  appeal,  on  the  ground  that  he 
waived  his  right  to  appeal  by  issuing  execution. 

We  may  as  well  say  here  that  we  do  not  think  that 
plaintiff  is  in  a  position  to  raise  this  question.  The  defendant 
Jensen  may  have  been  satisfied  to  abide  the  decree  as  entered 
s  Samb- appeal-  and  to  ppoceed  accordingly.  But  when  Mul- 
riirht  to  object,  i^uey  appealed  he  was  threatened  with  the 
loss  of  the  only  relief  which  the  decree  gave  him.  That  he 
should  have  determined  then  to  appeal  also  is  not  inconsistent 
with  his  previous  attitude.  In  the  exercise  of  fair  caution  he 
may  well  have  deemed  it  necessary,  after  the  taking  of  Mul- 
laney's  appeal,  that  he  should  appeal,  in  order  that  he  might 
obtain  a  trial  de  novo  here  upon  the  merits  of  his  whole  case 
as  made  by  his  cross-petition.  He  could  properly  assume  the 
possibility  that  this  court  might  find  that  he  was  not  entitled 
to  the  relief  actually  granted  in  the  lower  court,  and  yet 
was  entitled  to  other  relief  which  had  been  refused.  The 
question  here  raised,  however,  is  rendered  of  no  consequence 
because  of  the  conclusions  we  reach  upon  the'  merits  of  the 
case. 

We  will  now  proceed  to  consider  more  in  detail  the  ques- 
tions presented  by  the  appeals. 

II.  We  turn  first  to  the  appeal  of  Mullaney.  This  pre- 
sents two  branches:  (1)  An  appeal  from  the  decree  as  entered 
in  favor  of  the  plaintiff;  (2)  an  appeal  from  the  decree  as 
entered  in  favor  of  Jensen. 

We  will  give  our  first  attention  to  the  first  branch.  The 
plaintiff  offered  in  evidence  a  certified  copy  of  the  record  of 
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the  deed  from  Coflfeen  to  Mullaney.    This  was  objected  to  by 
4    Evidence  :         MuUaney,  on  the  ground  that  the  evidence  was 
SJ?dary°/*a^ii.    Secondary,  and  that  the  plaintiff  had  not  suf- 
abiiity.  ficiently  accounted  for  the  original,  under  the 

provisions  of  section  4630  of  the  Code.  The  argument  is  that 
the  plaintiff  should  have  first  testified  that  he  did  not  have 
possession  or  control  of  the  original,  as  a  foundation  for  the 
offer  of  the  record  in  lieu  of  the  originaL  The  trial  being  had 
on  the  equity  side,  the  trial  court  made  no  rulings  on  the  ad- 
mission of  evidence.  Later  Coffeen  was  examined  as  a  witness 
in  the  case.  He  testified  to  the  circumstances  of  the  execu- 
tion of  the  deed  in  question  to  Mullaney.  The  transaction 
was  had  with  Mullaney  personally.  Coffeen  also  testified  that 
it  was  the  only  transaction  of  the  kind  that  he  had  had  with 
him,  and  that  he  executed  only  one  deed.  Coffeen  thereupon 
offered  in  evidence  the  same  certified  copy  of  the  record  as 
had  been  offered  by  the  plaintiff.  This  testimony  was  offered 
in  support  of  Coffeen 's  cross-bill. 

It  is  quite  manifest  that  if  the  plaintiff  failed  in  a  show- 
ing of  foundation  there  was  sufficient  foundation  in  the  testi- 
mony of  Coffeen  for  the  introduction  of  the  same  certified 
copy.  The  original  instrument  was  thereby  traced  into  the 
hands  of  Mullaney  himself.  The  original  instrument  was 
not  one  to  which  the  plaintiff,  or  those  under  whom  he  claimed, 
were  parties.  On  the  face  of  the  instrument  Mullaney,  and 
no  one  else,  was  entitled  to  possession  of  it.  It  is  at  least 
doubtful  whether  such  a  showing  was  not  a  sufficient  founda- 
tion for  the  introduction  of  the  record  without  the  testimony 
of  Coffeen.  See  Bixby  v,  Carskaddon,  55  Iowa,  537.  Be  that 
as  it  may,  the  certified  record  was  properly  introduced  under 
the  testimony  of  Coffeen. 

It  is  argued  for  appellant  Mullaney  at  this  point  that  the 
defects  of  plaintiff's  case  could  not  be  supplied  by  the  testi- 
mony of  Coffeen  on  his  cross-bill.  But  if  the  evidence  was 
properly  in  the  record  on  behalf  of  Coffeen  it  could  not  be 
eliminated,  even  though  the  plaintiff  had  failed  to  introduce 
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it  at  all.  Goffeen  was  entitled  to  its  consideration,  and  was 
entitled  to  equitable  relief  because  thereof.  The  right  of 
plaintiff  at  this  point  was  merely  incidental  to  that  of  Gof- 
feen, and  was  consonant  with  it.  The  evidence  could  not 
be  in  for  Goffeen  and  out  for  the  plaintiff.  The  relief  sought 
by  Goffeen  was  that  MuUaney  should  be  held  primarily  liable 
for  the  debt  to  plaintiff.  We  find  no  merit,  therefore,  in  this 
branch  of  the  appeal. 

III.    In  the  second  branch  of  MuUaney 's  appeal,  he 

complains  of  the  measure  of  damages  assumed  in  behalf  of 

Jensen.    It  will  be  noted  from  what  has  already  been  said 

6    coNVETANCM  •    ^^^  Jensen  took  title  under  special  warranty 

winst*  uicum-    ^^^^  ^^^"^  Loomis.    Loomis  took  title  under 

measure ^cf/*^** '  Warranty    deed    from   MuUaney,    containing 

mageB.  ^^^i  covenants,  including  a  covenant  against 

incumbrances.  The  cross-petition  of  Jensen  asked  to  recover 
from  MuUaney  upon  his  covenant  against  incumbrances,  in 
case  the  court  should  find  the  mortgage  to  be  a  subsisting 
lien.  The  trial  court  allowed  the  recovery,  and  fixed  the 
amount  thereof  at  the  amount  of  the  mortgage  incumbrance. 
It  is  urged  for  MuUaney  that  this  was  an  erroneous  measure  of 
damage,  and  that  the  recovery  should  not  have  exceeded  the 
amount  of  consideration  received  by  MuUaney.  No  evidence 
was  offered  on  that  question  by  either  party.  It  is  therefore 
urged  that  only  nominal  damages  could  be  allowed. 

It  is  the  general  rule  in  this  state  that  where  there  is  a 
failure  of  title  recovery  upon  a  covenant  of  warranty  cannot 
exceed  the  consideration  received  by  the  warrantor.  Mischke 
V.  Baughfiy  52  Iowa,  528 ;  Royer  v,  Foster,  62  Iowa,  321. 

It  is  also  the  general  rule  that  where  a  covenant  against 
incumbrances  is  breached,  and  the  warrantee  is  compelled  to 
pay  an  incumbrance  in  order  to  protect  his  title,  the  amount 
so  paid  is  presumptively  the  measure  of  damages  in  such  a 
oase.  Newburn  v.  Lucas,  126  Iowa,  88;  Knadkr  v.  Sharp,  36 
Iowa,  234. 

Whether  in  such  a  case  the  warrantor  may  diow  that  the 
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amount  claimed  exceeds  the  amount  of  consideration  received 
by  him,  we  need  not  determine.  The  record  herein  contains 
no  evidence  or  pleading  to  that  effect.  In  the  case  before  us 
Mullaney  had  assumed  to  pay  the  particular  incumbrance. 
Later,  by  his  conveyance  to  Loomis,  he  covenanted  that  he  had 
paid  it.  All  that  we  hold  now  is  that  in  such  a  case  as  here 
made,  in  the  absence  of  any  claim  that  the  amount  of  the 
incumbrance  exceeded  the  amount  of  the  consideration  re- 
ceived,  the  trial  court  was  justified  in  adopting  the  amount 
necessary  to  be  paid  in  discharge  of  the  incimibrance  as  the 
presimiptive  measure  of  damage. 

Other  objection  is  urged  which  goes  to  the  form  of  the 
decree.  We  will  consider  this  in  a  later  paragraph  and  in 
another  connection. 

rv.  We  turn  now  to  the  appeal  of  Jensen.  It  is  the 
theory  of  Jensen  that  when  Coffeen  became  primarily  liable 
for  the  debt,  Steele  and  the  mortgaged  property  became  sec- 
e.  mobtgaom:  ondarily  liable.  This  assumption  runs 
rarity  f*iuwn.  through  the  entire  argument  The  further 
der:  effect.  assumption  TOUs  through  the  argument  that 
Coffeen  continued  at  all  times  primarily  liable.  The  argu- 
ment is  not  sound  at  this  point,  as  we  have  indicated  by  the 
general  propositions  stated  at  the  outset  of  this  opinion.  The 
fact  that  Coffeen  became  primarily  liable  under  his  convey- 
ance from  Steele,  and  that  Steele  became  thereby  secondarily 
liable  only,  did  not  relieve  the  mortgaged  property  from  its 
liability  to  any  extent.  Steele  was  not  interested  to  relieve 
the  mortgaged  property  from  its  liability.  It  was  to  his 
interest  that  the  liability  should  remain  for  his  protection. 
The  same  argument  will  apply  in  a  consideration  of  the  rela- 
tive rights  of  Coffeen  and  Mullaney  under  the  conveyance 
from  the  former  to  the  latter. 

It  is  made  to  appear  that  when  Coffeen  became  the  pur- 
chaser of  the  property  and  assumed  the  mortgage  the  payee 
bank  recognized  him  as  a  debtor.  They  received  interest 
from  him,  and  additional  security.    It  is  claimed  for  Jensen 


714  BoicE  V.  CoFFEEN.  [158  Iowa 

that  the  payee  afterwards  released  to  Coffeen  this  security, 
and  that  thereby  all  sureties  were  released,  and  that  the  mort- 
gaged property  was  thereby  released  as  being  only  second- 
arily liable  and  in  the  nature  of  a  surety.  This  argument  is 
not  well  taken.  No  one  but  Steele  stood  in  the  relation  of 
surety  to  Coffeen.  As  between  Coffeen  and  Mullaney,  Coffeen 
was  the  surety.  If  he  put  up  security  and  received  it  back 
again,  surely  Mullaney  was  in  no  position  to  complain.  And 
this  is  so  whether  the  security  was  released  before  or  after 
Mullaney  acquired  the  property.  The  liability  of  the  mort- 
gaged property  was  not  in  the  nature  of  suretyship.  It  was  as 
much  bound  to  the  payment  of  the  debt  in  the  hands  of  Mul- 
laney as  in  the  hands  of  Coffeen  or  Steele.  If  Mullaney  could 
not  complain  of  the  reliquishment  of  securities  to  Coffeen. 
we  see  no  door  open  to  Jensen  to  complain,  because  he  holds 
under  Mullaney. 

v.    The  plaintiff,  Boice,  is  the  assignee  and  indorsee  of 

the  original  payee  of  the  note  and  mortgage.    It  is  urged  by 

Jensen  that  he  is  not  a  holder  in  due  course,  and  that  his 

7    sami  :  trans-     P^^^^c^ase  of  the  note  and  mortgage  was  color- 

Sage**f  co?iu"       *^1®  o^ly>  *^<i  t^*^  i^  was  invalid  and  ineffec- 

rafiiiment°of      tive  to  confer  any  title  upon  him.    It  is  urged 

that  the  plaintiff,  in  obtaining  such  assign- 
ment, was  acting  in  the  interest  of  Coffeen,  and  that  his 
pretended  purchase  was  in  fact  a  payment  of  the  debt  by 
Coffeen,  and  that  by  such  payment  the  liability  of  all  parties 
were  discharged  in  fact,  and  that  the  plaintiff  took  a  formal 
assignment  for  the  purpose  of  defrauding  the  other  defendants 
in  the  case. 

It  is  practicaly  conceded  that  plaintiff  *s  alleged  purchase 
of  the  note  and  mortgage  was  made  for  the  protection  of 
Coffeen.  The  payee  so  understood  it  and  assented  to  it.  Cof- 
feen so  understood  it  and  signed  an  accommodation  note  to 
the  plaintiff,  which  the  plaintiff  indorsed  and  used  in  the 
purchase  of  the  note  and  mortgage  in  question.  If  this  pur- 
chase operated  as  a  fraud  upon  the  other  defendants;  if  it 
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deprived  them,  or  either  of  them,  of  any  right  which  they 
would  otherwise  have  had,  then  they  are  entitled  to  relief 
against  such  purchase. 

Granting  that  the  purchase  was  collusive  in  the  sense 
that  Coffeen  and  the  payee  and  the  plaintiff  all  agreed  to  it 
in  advance,  and  for  the  purpose  of  enabling  Coffeen  to  be  pro- 
tected as  a  debtor  who  was  only  secondarily  liable,  it  yet  re- 
mained for  Jensen  to  show  wherein  such  collusion  operated 
as  a  fraud  upon  him.  No  right  of  his  was  violated.  His  liabil- 
ity was  in  no  manner  enlarged  by  the  transfer  of  the  cause 
of  action.  The  original  x>ayee  could  lawfully  have  proceeded 
in  precisely  the  same  manner  in  which  the  plaintiff  proceeded. 
Coffeen  could  have  obtained  the  same  equitable  relief,  as 
against  the  original  payee,  which  he  has  obtained  in  this  suit. 
Of  course,  if  he  had  actually  paid  the  debt  without  protecting 
his  equities^  he  might  have  put  himself  at  a  disadvantage, 
and  such  disadvantage  might  have  operated  to  the  benefit 
of  the  other  defendants.  But  he  vigilantly  chose  not  to  pay 
the  debt  without  guarding  his  equities.  That  he  should  seek 
to  have  the  papers  transferred  to  a  friendly  holder  was  not 
in  itself  a  fraud  upon  any  one.  He  was  entitled  to  the  relief 
awarded  to  him  as  against  any  holder.  The  alleged  scheme, 
therefore,  of  which  Jensen  complains  renders  it  plain  that 
the  parties  thereto  intended  a  transfer  of  the  paper,  and  not 
a  satisfaction  of  it.  As  between  them,  therefore,  it  was  not 
satisfied.  As  against  Jensen,  he  had  no  right  to  demand  its 
satisfaction  in  such  manner.  He  is  therefore  in  no  position 
to  deny  the  title  of  the  plaintiff,  or  to  assail  the  same  as  fraudu- 
lent 

VI.  As  already  indicated,  the  form  of  the  transfer  of  the 
paper  to  the  plaintiff  was  that  the  note  was  indorsed  to  him 

''without  recourse,"  and  a  further  formal 
®'  men?  withouT"  written  assignment  of  both  note  and  mortgage 
reconna  ^^  ^^^y  executed,  acknowledged,  and  re- 

corded. 

It  is  urged  by  Jensen  that  such  assignment  carried  to  the 
plaintiff  nothing  but  the  note  and  mortgage,  and  that  it 
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carried  to  plaintiff  no  right  to  sue  MuUaney  on  his  under- 
taking. Jensen  concedes  the  general  rule  that  the  transfer 
of  such  paper  as  is  here  involved  carries  with  it  presumptive- 
ly all  securities  held  therefor  by  the  assignor.  He  urges, 
however,  that  such  rule  is  not  applicable  in  this  case,  because 
the  note  was  indorsed  '^ without  recourse."  Mullaney  himself 
set  up  no  such  defense.  It  would  seem,  on  the  face  of  it, 
that  no  interest  of  Jensen  could  be  subserved  by  sustaining 
such  a  proposition.  The  theory  of  his  argument,  however,  is 
that,  if  the  plaintiff  did  not  acquire  the  right'  to  recover  from 
Mullaney,  then  the  transfer  to  the  plaintiff  of  the  note  and 
mortgage  must  have  operated  to  release  Mullaney  as  principal 
debtor,  and  that  such  release  would  further  operate  to  release 
all  those  who  were  secondarily  liable. 

Neither  the  premise  nor  the  argument  can  be  sustained. 
That  the  indorsement  to  plaintiff  should  be  '^without  re- 
course" served  only  to  protect  the  indorser  against  liability 
for  the  debt  There  is  nothing  contrary  to  be  found  in  Watson 
V.  Chesire,' 18  Iowa,  206,  or  Leach  v.  HUl,  106  Iowa,  171, 
which  are  relied  upon  by  Jensen  in  support  of  his  major 
premise  at  this  point.  The  assumption  of  Mullaney  was  not 
an  independent  contract  or  cause  of  action  in  the  sense  urged. 
It  was  incidental  to  the  particular  mortgage  debt,  and  was 
measured  by  it.  It  operated,  of  necessity,  to  the  benefit  of 
the  holder  of  the  mortgage,  whoever  it  might  be.  The  right 
to  sue  thereon  followed  the  note  and  mortgage  as  a  part  of 
the  security.  And,  even  though  we  should  hold  otherwise  as  to 
the  liability  of  Mullaney,  it  would  not  affect  the  validity  of 
the  mortgage  or  the  liability  of  the  mortgaged  properly  in 
the  hands  of  Jensen. 

It  is  also  ui^ed  that  Coffeen  put  up  some  collateral  se- 
curity which  was  released  by  the  original  payee  at  the  time 
of  the  transfer  to  the  plaintiff.    The  evidence  shows  that  the 
9    samb  •  coiiat-    P*y®®  bank  did  hold  some  collateral  of  which 
SSI^Under'l^^ei-    ^^  account  was  taken  at  the  time  of  the  trans- 
'^*-  fer  to  the  plaintiff.    The  collateral  was  still  in 

the  hands  of  the  bank  at  the  time  of  the  trial.    There  was 
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never  any  actual  release  or  surrender  to  Coffeen.  It  seems 
to  have  been  forgotten  or  overlooked  at  the  time  of  the  trans- 
fer. Necessarily  the  payee  bank  has  no  further  interest  in 
it  Its  cashier,  testifying  as  a  witness,  expressed  his  willing- 
ness to  surrender  it  to  Coffeen.  Assuming,  without  holding, 
that  these  facts  constituted  a  surrender  of  security,  they  fur- 
nish no  basis  of  complaint  to  Jensen. 

If  plaintiff  had  successfully  asserted  a  claim  to  such 
securities  in  this  suit,  it  could  not  operate  to  the  advantage 
of  Jensen  or  Mullaney  or  the  mortgaged  property.  The 
liability  of  such  securities  would  be  co-ordinate  with  that  of 
Coffeen  only,  and  would  therefore  be  secondary  to  the  liability 
of  Mullaney  and  of  the  mortgaged  property. 

VII.  Lastly,  we  turn  again  to  Mullaney 's  appeal.  It  is 
clamed  for  Mullaney  that,  inasmuch  as  Jensen  had  not  dis- 
charged his  incumbrance,  he  was  entitled  only  to  nominal 

damages,  and  that  he  was  not  entitled  to  re- 

10.   CONYSTANCIS:  ,  .    ,       ,  ,  ,  , 

covenant         cover  substantial  damages,  based  upon  the 
brScET^dtem-    *^"^^^"^*  ^^  incumbrance,  or  the  amount  nec- 


essary to  be  paid  in  discharge  thereof,  until 
after  he  had  paid  the  same.  As  a  legal  proposition,  this  state- 
ment of  the  rule  is  usually  applied  in  an  action  at  law.  In  a 
suit  in  equity,  however,  this  rule  is  not  controlling.  Duroe  v. 
Stephens,  101  Iowa,  358.  This  is  so  because  a  court  of  equity 
has  larger  powers  in  adapting  the  remedy  to  the  particular 
conditions  of  the  case.  Provision  may  therefore  be  properly 
made  in  a  decree,  for  the  awarding  of  damages,  even  in  ad- 
vance of  actual  payment,  subject  always  to  such  proper  con- 
ditions as  shall  protect  the  warrantor  against  double  liability, 
or  any  greater  liability  than  the  amount  which  the  warrantee 
must  necessarily  pay  in  discharge  of  the  incumbrance. 

Complaint  is  made  of  the  form  of  the  decree,  in  that  it 
holds  Mullaney  doubly  liable  for  the  amount  of  the  mort- 
gage, first  to  plaintiff,  and,  second,  to  Jensen.  The  decree  is 
not  free  from  ambiguity.  It  awarded  to  plaintiff  (1)  a  special 
execution  against  the  mortgaged  property,   (2)   a  general 
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execution  against  Mullaney,  and  (3)  a  general  execution 
against  Coffeen.  It  also  awarded  to  Jensen  a  judgment  against 
Mullaney  for  the  full  amount  of  the  incumbrance.  It  provided, 
however,  that  all  collections  from  Mullaney,  whether  by  execu- 
tion or  performance,  should  operate  as  a  credit  upon  the  judg- 
ment in  favor  of  Jensen.  It  appears  from  the  record  of  proceed- 
ings subsequent  to  the  decree,  and  before  the  taking  of  appeal, 
that  the  mortgaged  property  was  sold  under  special  execution 
for  $800,  and  that  a  general  execution  was  issued  for  the 
balance  in  favor  of  the  plaintiff  against  Mullaney,  and  that 
another  general  execution  was  issued  in  favor  of  Jensen 
against  Mullaney  for  the  full  amount  of  the  incumbrance, 
$1,091,  and  that  the  same  was  levied  upon  Mullaney 's 
property. 

It  is  manifest  that  there  ought  to  be  some  modification  in 
the  decree,  or  some  control  of  the  process  issued  thereunder. 
It  is  manifest  that  Jensen  ought  not  to  be  permitted  to  collect 
from  Mullaney  in  greater  sum  than  the  amount  necessary 
to  be  paid  to  redeem  his  property,  from  the  incumbrance.  If 
by  judicial  sale  Jensen's  property  is  relieved  from  all  liability 
above  the  amount  of  the  bid  therefor,  there  is  no  reason 
why  he  should  be  permitted  to  recover  more.  Mullaney 's 
liability  for  the  balance  is  to  the  plaintiff  and  not  to  Jensen 
in  such  case. 

In  view  of  the  complication  which  has  arisen  by  the  use 
of  process  subsequent  to  the  decree,  we  do  not  feel  warranted 
in  undertaking  to  formulate  a  decree  here,  unless  the  parties 
can  agree  thereto.  It  will  be  ordered,  however,  that  the 
decree  be  modified  to  this  extent,  that  jurisdiction  will  be  re- 
served to  the  district  court  to  make  such  further  orders,  in 
the  light  of  subsequent  proceedings  under  the  process  of  the 
court,  as  shall  conform  to  the  views  herein  expressed.  This 
may  be  done  either  by  a  supplemental  decree,  or  by  proper 
order  controlling  the  process  to  be  issued  under  the  decree. 
In  all  other  respects  the  decree  entered  is  Affirmed. 
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Marvin  Lee,  Minor  ;  by  Mrs.  Nellie  Lee,  his  natural  Guardian 
and  Next  Friend,  Appellee,  v,  Pat  Hederman,  Appellant 
and  U.  S.  Fidelity  &  Guaranty  Co.,  Appellee. 

Eridence:     materiality:     motion  to  strike.    A  motion  to  strike  the 

1  entire  answer  of  a  witness  because  of  immateriality,  where  a  por- 
tion of  the  same  was  material,  and  no  specific  objection  was  made 
to  the  immaterial  part,  should  be  overruled. 

Same.    In  the  absence  of  any  preliminary  showing  that  a  witness  had 

2  any  knowledge  of  the  occupation  and  character  of  the  party  in- 
quired about,  objection  to  the  inquiry  as  to  what  the  witness 
knew  about  such  persons  being  a  bootlegger  was  properly  sus- 
tained as  immaterial. 

Intoxicating  Uquon:    injury  by  intoxicated  person  :    damages  :    sz- 

3  tent  of  proof.  Under  the  statute  providing  that  any  child  in- 
jured in  his  means  of  support  by  an  intoxicated  person  has  a 
right  of  action  against  the  person  who,  by  selling  or  giving  away 
liquor,  caused  the  intoxication,  it  is  sufficient  to  show  that  the 
injury  was  by  an  intoxicated  person  regardless  of  whether  it 
would  have  been  committed  by  him  if  sober. 

Same:     instructions.     In  an  action  of  this  character,  an  instruction 

4  requiring  plaintiff  to  prove  that  his  injury  in  the  means  of  his 
support  was  in  consequence  of  such  intoxication,  while  casting 
upon  plaintiff  a  greater  burden  than  the  law  requires,  was  not 
prejudicial  to  defendant. 

Same:    loss  of  support:    damages:    evidence.    Evidence  of  the  habits 

5  of  plaintiff's  father  as  to  the  use  of  liquor,  and  that  he  was  a 
drunkard,  while  not  a  defense  to  an  action  by  a  child  for  loss  of 
means  of  support  by  the  sale  or  giving  of  liquor  to  him,  is  com- 
petent in  determining  plaintiff's  loss. 

Appeal  from  Crawford  District  Court. — Hon.  Z.  A.  Chitrch, 

Judge. 
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Wednesday,  December  11,  1912. 

Action  for  damages  resulted  in  a  judgment  against  de- 
fendant, from  which  he  appeals. — Reversed. 

Connor  d  Lolly,  for  appellant. 

Shaw,  8im^  iSc  Kuehnls,  for  appellee. 

Ladd,  J. — The  plaintiff  is  a  minor  son  of  Arnold  Lee,  de- 
ceased, and  sued  by  his  mother,  as  next  friend,  for  loss  in  his 
means  of  support.  The  defendant  operated  a  saloon  at  Arion, 
and  was  alleged  in  the  first  count  of  the  petition  to  have  sold 
or  given  intoxicating  liquors  to  said  Arnold  Lee  on  August  3, 
1909,  who  drank  the  same,  and*  that  said  liquors  so  sold  or 
given  caused  or  contributed  to  his  intoxication,  and  that  while 
on  the  way  from  Arion  to  Dow  City,  when  so  intoxicated,  he 
fell  or  was  thrown  from  the  wagon  in  which  he  was  riding 
by  reason  of  the  team  becoming  frightened  by  the  shouting 
and  hallooing  of  said  Lee  and  one  Shaffer,  and  was  thereby 
killed.  In  the  second  count  of  the  petition  it  is  alleged  that 
defendant  sold  or  gave  to  one  Shaffer  a  pony  keg  of  beer 
and  put  a  spigot  in  it;  that  this  wri  put  in  Shaffer's  wagon; 
that  Lee  accompanied  Shaffer  from  Arion  to  Dow  City  and 
that  Shaffer  became  intoxicated  on  the  way  from  drinking 
beer  from  said  keg,  and  when  near  Arion,  and  while  so  in- 
toxicated, by  shouting  and  hallooing,  frightened  his  team, 
caused  it  to  lunge  forward  and  start  to  run  away,  and  thereby 
Lee  was  thrown  from  the  wagon  and  killed.  The  defense 
interposed  was  a  general  denial.  Appellant  has  assigned  only 
sixty-eight  errors,  thirty-seven  of  which  are  argued.  Such 
as  seem  of  sufficient  gravity  to  require  it  will  be  considered. 
I.  The  mother  of  deceased,  after  testifying  that  he  was 
twenty-nine  years  old  past,  and  that  she  had  seen  him  in  the 
1  mvivwcm:  aftemoon  prior  to  his  death,  was  asked: 
motion*}©^  *  **Was  he  a  strong,  robust,  or  very  delicate 
Btrike.  man;"     And,  over  objection  as  immaterial, 

answered:    "Yes,  sir;  he  was  a  strong,  healthy  man,  and 
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[over  same  objection]  he  was  very  pleasant  around  the  house." 
The  defendant  moved  to  strike  out  the  answer  because  im- 
material. The  motion  was  overruled.  Defendants  argue  that 
the  last  clause  of  the  answer  should  have  been  excluded,  but, 
as  the  motion  was  to.  strike  the  entire  answer,  that  point  was 
not  saved.  Defendant's  condition  was  material  as  bearing 
on  the  extent  of  plaintiff's  loss  of  support,  and,  as  part  was 
material,  the  motion  to  strike  out  the  entire  answer  was 
rightly  overruled. 

II.  Another  witness,  George  Bell,  after  testifying  that 
he  had  resided  in  Union  township,  Crawford  county,  for 

forty  years,  and  had  seen  Lee  about  an  hour 
before  he  left  Arion,  and  also  when  he  was 
about  half  way  between  Arion  and  Dow  City,  and  did  not 
regard  him  as  intoxicated,  was  asked.  ''What  do  you  know 
about  Mr.  Lee  being  a  bootlegger?"  An  objection  as  im- 
material and  incompetent  was  sustained.  Whether  what  the 
witness  know  would  have  had  any  bearing  in  ascertaining 
the  kind  of  a  man  deceased  was  or  his  occupation  the  court 
had  no  means  of  knowing,  and,  in  the  absence  of  any  pre- 
liminary showing,  there  was  no  error  in  the  ruling. 

III.  Exception  is  taken  to  several  of  the  instructions 
given  and  refusal  of  those  requested.    All  of  the  latter  in 

so  far  as  correctly  stating  the  law  were  em- 

8.  Intoxicating  ^ 

UQUOBS  j^Jn-^j    bodied  in  or  negatived  by  those  given.    Most 
Smages  :^x.'     ^^  ^^®  latter  Were  very  short,  and,  of  course, 
tent  of  proof,     ^ould  not  for  this  reason  be  very  comprehen- 
sive, but  we  think  the  law  fairly  stated  in  the  charge  as  a 
whole  except  in  the  instructions  hereafter  criticized. 

In  the  thirteenth  instruction  the  jury  was  told  that  it 
was  only  necessary  **to  show  that  the  accident  occurred 
while  the  father  was  in  fact  intoxicated  by  the  use  of  intoxi- 
cating liquors  sold  or  given  to  him  by  defendant  or  another 
for  him,"  and  that  plaintiff  was  not  required  to  show  as  a 
condition  to  his  right  of  recovery  on  the  first  count  that  '*the 
father  would  not  have  met  with  the  accident  resulting  in 

Vol.  158  lA. — 46 
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his  death  had  the  defendant  not  sold  or  given  him  the  liquor 
in  question."  The  exception  thereto  is  based  on  an  erron- 
eous interpretation  of  the  statute  which  provides,  in  sub- 
stance, that  every  child  who  is  injured  in  his  means  of  sup- 
port **by  any  intoxicated  person,  or  in  consequence  of  the 
intoxication,  habitual  or  otherwise,  of  any  person,"  has  a 
right  of  action  against  any  person,  who  by  selling  or  giving 
contrary  to  law  shall  cause  intoxication  of  such  person  for 
all  damages  actually  sustained  as  well  as  exemplary  dam- 
ages. It  is  enough  that  the  injury  was  by  an  intoxicated 
person,  regardless  of  whether  it  would  have  been  committed 
by  him  if  sober.  In  other  words,  if  by  an  intoxicated  person, 
it  is  not  necessary  to  prove  that  the  injury  was  in  conse- 
quence of  intoxication.  Bistline  v.  Ney  Bros,,  134  Iowa, 
172. 

The   nineteenth   instruction   was  inconsistent  with  the 
thirteenth,  in  that  it  was  there  laid  down  that  plaintiff  must 

4.  Same:  instruc-   ^^^^  ^®®^  '* injured  in  his  means  of  support 
tions.  jjj  consequence  of  such  intoxication."     This 

error,  however,  was  not  prejudicial  to  defendant,  for  it  cast 
on  the  plaintiff  the  additional  burden  of  proving  that  the 
injury  by  an  intoxicated  person  was  in  consequence  of  his 
intoxication.  What  has  been  said  disposes  of  the  criticisms 
of  the  sixteenth  instruction,  where  the  jury  was  told  that  if 
the  deceased  was  riding  with  Shaffer,  and  Shaffer  was  in- 
toxicated from  drinking  intoxicating  liquors  purchased  or 
procured  by  him  from  defendant,  and  while  so  intoxicated 
**did,  by  shouting  and  hallooing,  frighten,  or  contribute  to 
frightening  of,  the  team  the  said  Shaffer  was  driving  at  the 
time,  and  caused  the  said  team  to  start  or  jump,  and  by 
reason  thereof"  Lee  to  be  thrown  or  fall  from  the  wagon 
and  killed,  then  plaintiff  would  be  entitled  to  recover,  re- 
gardless of  whether  Lee  was  intoxicated.  The  criticism  is 
that  the  court  omitted  to  say  that  the  shouting  and  hallooing 
must  have  been  in  consequence  of  Shaffer's  intoxication,  but 
this,  as  seen,  was  not  necessary.     If  while  intoxicated  he 


Feb.  1913]  Lee  v.  Hedebman.  723 

frightened  the  team,  and  thereby,  caused  Lee  to  fall  from 
the  wagon,  the  defendant  became  liable,  for  the  statiite  in 
express  words  declares  the  right  of  recovery  if  the  injury 
is  by  an  intoxicated  person. 

The  twenty-first  instruction  submitted  the  issue  on  the 
theory  contended  for,  however,  and  in  the  twenty-second 
the  jury  was  told,  in  substance,  that,  unless  injury  to  means 
of  support  was  in  consequence  of  intoxication,  there  could 
be  no  recovery.  Appellant  has  no  room  for  complaint  of  a 
greater  burden  being  cast  on  plaintiff  than  the  law  exacts. 
We  have  called  attention  to  these  discrepancies  that  they 
may  be  avoided  on  another  trial. 

IV.  The  court  excluded  evidence  bearing  on  defend- 
ant's habits  of  economy,  and  instructed  the  jury  in  the  fif- 
5  samb  •  loM  of  ^®^^*^  paragraph  of  the  charge  as  follows. 
SS?^eVi^°*  ''The  habits  of  the  said  Arnold  Lee  as  to  in- 
dence.  dulgence  in  the  use  of  intoxicating  liquors,  or 

the  fact  that  he  may  have  become  an  habitual  drunkard,  if 
it  had  been  shown  in  evidence,  would  not  have  been  material 
in  determining  the  plaintiff's  right  to  a  verdict  or  the  amount 
thereof,  and  you  are  not  permitted  to  take  such  matters  into 
consideration,  for  the  reason  that  it  does  not  follow  that  he 
would  have  continued  as  such,  or  that  he  would  have  met 
his  death  at  the  time  notwithstanding  the  sale  or  gift  by 
the  defendant  to  him.  In  other  words,  it  is  no  defense  in  an 
action  of  this  kind  whether  the  father  was  in  the  habit  of 
drinking  little  or  much  of  intoxicating  liquors,  or  what  his 
earnings  were,  or  how  he  used  them  in  the  support  of  bis 
wife  and  child."  An  instruction  ''to  take  into  consideration 
the  habits  of  deceased  as  to  spending  money  or  saving  the 
same,  amount  of  property  he  had  accumulated  and  owned 
at  the  time  of  his  death,  his  habits  as  to  spending  his  money 
in  saloons,  and  any  other  fact  and  circumstance  and  evi- 
dence which  will  aid  in  determining  just  what  the  plaintiff 
suffered  in  his  means  of  support  by  the  death  of  his  father," 
was  refused.     It  would  seem  that  no  argument  is  required 
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to  demonstrate  that  the  value  of  an  infant's  means  of  sup- 
port lost  by  the  death  of  his  father  necessarily  depends 
largely  on  the  habits  of  that  father,,  whether  economical, 
industrious,  and  sober  or  the  reverse.  The  means  of  sup- 
port to  be  expected  from  one  in  the  habit  of  becoming  intoxi- 
cated would  likely  be  much  less  than  were  he  a  man  of 
sobriety,  and  the  same  may  be  said  of  a  lazy  person  as  com- 
pared with  one  who  is  industrious,  a  thrifty  person  as  against 
a  spendthrift,  one  who  earns  good  wages  as  compared  with 
a  loafer. 

But,  according  to  the  instruction  given,  these  matters 
have  no  bearing,  and  the  fact  of  deceased's  excessive  use 
of  intoxicants  or  that  he  may  have  become  a  drunkard  might 
not  have  been  considered  in  determining  the  amount  of  the 
verdict.  Of  course,  as  said  in  the  last  clause  of  the  instruc- 
tion, what  deceased's  habits  may  have  been  did  not  consti- 
tute a  defense,  but  these  were  material  in  determining  the 
loss  in  means  of  support  plaintiff  suffered  through  his  father's 
death.  Dunlavey  v.  Watson,  38  Iowa,  398 ;  Uldrich  v.  Oilmore, 
35  Neb.  288  (53  N.  W.  135) ;  Black,  Intoxicating  Liquor  sec- 
tion 324.  In  Woolheather  v.  Risley,  38  Iowa,  486,  followed  in 
Huff  V.  Auliman,  69  Iowa,  71,  the  rule  was  laid  down  that,  if  a 
husband  had  been  addicted  to  drink  and  failed  to  support 
his  wife  prior  to  the  time  defendant  had  furnished  him  in- 
toxicating liquors,  this  could  not  be  considered  as  bearing 
on  the  measure  of  damages  in  the  loss  in  means  of  support 
claimed  by  the  wife  during  the  period  defendant  was  fur- 
nishing him  liquors.  This  was  tantamount  to  saying  that 
because  the  husband  had  formerly  obtained  liquors  elsewhere 
it  afforded  defendant  no  justification  for  selling  or  giving 
him  liquors  during  the  period  alleged,  and  thereby  causing 
his  intoxication,  and  depriving  his  wife  of  the  support  to 
which  she  was  entitled.  Here  the  injury  was  in  causing 
death  and  all  the  probabilities  of  the  future  were  open  to  in- 
quiry, and,  of  course,  might  be  estimated  only  from  the  life 
deceased  had  lived  in  the  past.    But  for  his  death,  what  was 
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the  character  and  Value  of  the  means  of  support  this  three 
year  old  child  would  likely  have  enjoyed  T  This  necessarily 
depended  on  the  kind  of  a  man  he  was,  and  this  the  jury 
had  the  right  to  take  into  account  in  fixing  the  amount  of 
damages  recoverable.  There  was  error  in  the  instruction 
given,  in  the  refusal  to  give  that  requested  and  in  the  ex- 
clusion of  the  proffered  evidence. — Reversed. 


John  F.  Lake,  Trustee  of  the  Estate  of  Louis  E.  Dredge, 
Bankrupt,  v.  Clara  J.  Dredge  and  Louis  E.  Dredge, 
Appellants. 

Contracts:     kescission:     betubn  of  consideration.    A  contract  for 

1  the  settlement  of  litigation,  though  procured  by  fraud,  is  only  void- 
able; and  can  only  be  rescinded  and  canceUed  by  returning,  or 
o£fering  to*  return,  the  consideration  received  thereunder. 

Same:    appeal:    settlement  of  litiqation :    effect.    On  appeal  from 

2  a  judgment  cancelling  a  conveyance,  the  appellant  cannot  main- 
tain the  appeal,  where,  pending  the  same  the  litigation  was  set- 
tled, and  where  he  did  not  return  or  offer  to  return  the  considera- 
tion received,  although  he  was  unable  to  return  the  same. 

« 

Same:    settlement  of  litigation  by  referee  in  bankruptcy.    A  set- 

3  tlement  of  litigation  made  by  a  trustee  in  bankruptcy  and  ap- 
proved by  the  referee,  after  notice  to  creditors,  was  valid  and 
binding. 

Appeal  from  Page  District  Court. — Hon.  A,  B.  Thornell, 

Judge. 

Wednesday,  December  11,  1912. 
The  facts  are  stated  in  the  opinion.    Appeal  Dismissed. 
Earl  R.  Ferguson  and  C.  R.  Barnes,  for  appeUants. 
Denver  L.  Wilson  and  Thos.  W.  Keenan,  for  appellee. 
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Shebwin,  J. — This  is  air  action  in  equity,  brought  by 
the  plaintiff  as  trustee  of  the  estate  of  Louis  E.  Dredge,  bank- 
rupt, for  the  purpose  of  setting  aside  the  conveyance  of  a 
lot  to  Clara  J.  Dredge,  the  wife  of  the  bankrupt,  as  in  fraud 
of  creditors.  The  original  case  was  tried  before  the  district 
court  of  Page  county,  Judge  Thomell  presiding,  at  the  reg- 
ular May,  1911,  term  of  said  court,  and  was  taken  under  ad- 
visement, with  the  agreement  among  counsel  and  the  court 
that  written  arguments  might  be  filed  at  counsels'  convenience. 
A  short  time  thereafter,  but  during  the  same  term  of  court, 
the  plaintiff  filed  a  motion  to  reopen  the  case  for  the  purpose 
of  submitting  additional  evidence.  No  objection  thereto  was 
made  by  the  defendants,  and  their  counsel  stipulated  for  the 
introduction  of  the  desired  exhibits,  under  certain  objections 
made  thereto  in  the  stipulation,  and  that  said  evidence  might 
be  taken  in  the  absence  of  the  defendants  or  their  counsel. 
The  additional  evidence,  in  the  form  of  exhibits,  was  not  of- 
fered during  the  term  of  court ;  but  after  Judge  Thomell  had 
returned  to  his  home  in  Sidney,  Fremont  county,  said  evi- 
dence was  sent  to  him  with  the  stipulation  to  which  we  have 
referred,  and  was  considered  by  him  in  his  final  determination 
of  the  case«  Defendants'  counsel  were  not  present  before  the 
judge  in  Sidney ;  nor  is  there  any  showing  that  they  were  in 
any  way  advised  that  this  additional  evidence  was  first  of- 
fered after  the  adjournment  of  the  Page  district  court,  and 
in  vacation.  A  decree  was  finally  entered,  setting  aside  the 
transfer,  because  in  fraud  of  creditors,  and  the  title  to  the 
lot  was  found  to  be  in  the  plaintiff  trustee,  subject,  however, 
to  a  mortgage  of  $400,  which  was  on  the  property  at  the  time 
Louis  £.  Dredge  purchased  it.  The  defendants  appealed  in 
the  latter  part  of  August,  1911.  In  April,  1912,  after  the 
abstract  had  been  filed  herein,  as  we  understand  the  record, 
it  was  discovered  that  the  exhibits,  constituting  the  additional 
evidence  that  was  received  by  Judge  Thomell  at  Sidney,  and 
the  stipulation  relating  thereto,  were  not  in  the  clerk's  office 
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in  Page  county,  nor  could  they  be  found,  and  there  was  no 
record  showing  that  they  had  ever  been  filed  in  said  office. 
Thereupon  plaintiff  moved  for  leave  to  substitute  copies  of 
the  lost  papers,  and  by  agreement  of  parties  a  hearing  on  the 
motion  was  had  before  Judge  Thomell  at  Glenwood,  Iowa, 
and  after  a  hearing,  in  which  defendants  resisted  the  appli- 
cation, substitution  was  ordered,  and  from  that  order  the  de- 
fendants have  also  appealed. 

On  the  12th  day  of  August,  1912,  the  plaintiff  and  the 
defendants  agreed  upon  a  settlement  of  this  case,  and  the  de- 
fendants executed  a  writing,  under  oath,  in  which  they  ac- 
knowledged  the  receipt  of  $200  from  the  plaintiff,  and  stated 
that  it  was  received  in  full  settlement  and  satisfaction  of  their 
demands  and  contentions  in  the  appeal  of  this  case,  and  stip- 
ulated that  the  decree  of  the  trial  court  should  stand  and  be 
binding  on  all  parties  concerned,  and  that  their  appeal  should 
be  dismissed.  Based  upon  this  written  acknowledgment  and 
stipulation,  the  plaintiff  thereafter  filed  a  motion  to  dismiss 
the  appeal  in  this  case.  This  motion  is  resisted  by  the  de- 
fendants on  the  principal  ground  that  it  was  obtained  by 
fraud  and  false  representations.  The  motion  was  ordered 
submitted  with  the  case,  and  we  give  it  our  first  consideration, 
because,  if  sustaineJ,  it  is  an  end  of  both  appeals. 

Defendants  base  their  contention  that  the  appeal  should 
not  be  dismissed  on  the  following  grounds :  First,  because  it 
was  obtained  by  fraud  and  misrepresentations;  and,  second, 
because  the  motion  is  not  a  proper  remedy — ^the  same  being 
resisted  by  the  defendants.  On  the  last  of  these  two  proposi- 
tions, it  is  contended,  in  effect,  that  this  court  is  without 
jurisdiction  to  determine  whether  the  stipulation  of  settle- 
ment was  obtained  by  fraud.  It  is  said  that  our  jurisdiction 
is  appellate  only,  and  because  the  resistance  to  the  motion  puts 
in  issue  the  bona  fides  of  that  transaction  we  have  no  power 
to  pass  upon  the  question. 

We  do  not  deem  it  necessary  to  determine  this  question. 


1 
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because  of  another  matter  that  is  without  dispute  in  the  record. 
.    ^  As  we  have  heretofore  said,  the  appellants  re- 

X  •    OON TBACT8  • 

tS^t'^nM'   <»ived  $200  when  they  signed  the  stipulation 
eration.  ^j  settlement.    This  sum  they  still  retain  and 

make  no  offer  to  return  the  same,  although  they  say  that  they 
are  willing  to  have  it  charged  to  them,  if  it  be  determined  by 
this  court  that  the  judgment  of  the  district  court  should  be 
reversed  and  the  property  ordered  returned  to  them.  The 
defendants  further  say  they  are  financially  unable  to  tender 
its  return  in  any  other  way,  because  they  have  used  the  money 
and  have  no  means  of  replacing  it.  If  it  be  conceded,  for 
the  purposes  of  this  case,  that  the  settlement  in  question  was 
brought  about  by  the  fraud  of  the  appellee,  it  is  still  true 
that  the  contract  of  settlement  is  voidable  only,  and  that  it 
can  only  be  disaffirmed  and  avoided  by  returning,  or  offering 
to  return,  the  consideration  received  thereunder.  Fitzgerald 
V.  Paisley,  (Iowa)  119  N.  W.  Ilep.  166;  Ross  v.  Eggers,  148 
Iowa,  306,  and  authorities  cited  therein. 

Appellants'  claim  at  this  point,  that  they  should  not  be 
held  to  an  offer  to  return  the  money  received  by  them,  be- 

2.  BkU9:  appeal:  <^^®>  i^  ^^^  judgment  against  them  is  re- 
ffuSaSon*:  %-  vcrscd,  the  sum  received  may  be  credited  on 
^^^  the  sum  that  would  have  to  be  returned  to 

themi,  is  not  sound.  They  have  no  right  to  rescind  and  at  the 
same  time  keep  the  consideration  for  the  settlement,  unless 
it  be  found  that  they  are  entitled  to  a  return  of  the  property 
taken  from  them  under  the  judgment  of  the  district  court. 
There  are  cases  holding  that  an  offer  to  return  is  not  neces- 
sary where  it  appears  that  as  much,  at  least,  as  the  amount 
received  would  be  due  the  party  in  any  event;  but  this  is 
not  a  case  of  that  nature.  Here,  if  the  judgment  should  be 
affirmed,  the  plaintiff  would  be  entitled  to  the  property 
awarded  him  by  the  decree  of  the  district  court,  and  would 
lose  the  money  paid  as  consideration  for  the  settlement,  and 
this  because  of  defendants'  admission  that  they  are  unable  to. 


Feb.  1913]  Saqers  v.  Saqebs.  729 

refund.  Neither  law  nor  equity  will  give  the  defendants  such 
an  advantage. 

Appellants  further  contend  that  the  plaintiff,  as  trustee, 

had  no  authority  to  compromise  and  settle  with  the  defendants. 

3.  Same:  settle-     ^*  ^  doubtful  whether  appellants  would  have 

So2'by' referee    ^^7  right  to  make  this  objection,  were  the 

in  bankruptcy,     j^^  ^  ^^^^  ^^  ^^^^     rpj^^  reCOrd,  hOWCVCr, 

shows  with  sufiBcient  certainty  for  the  purposes  of  this  mo- 
tion that  plaintiff's  act  has  been  fully  approved  by  the  referee 
in  bankruptcy  after  due  notice  to  creditors. 

We  reach  the  conclusion  that  the  motion  to  dismiss  the 
appeal  should  be  Sustained;  and  such  is  the  order. 


Oeorob  F.  Sagers,  and  others,  v.  Pauunb  Saoers,  Appellant. 

WUla:  ESTATE  obantbd:  bulk  in  shsllit's  casi.  a  wiU  devifling 
property  to  a  son  and  to  the  heirs  of  his  own  body  is  not  within 
the  role  in  SheUej's  case,  but  created  a  conditional  estate  in  the 
son,  which  upon  the  birth  of  issue  would  become  absolute;  and 
upon  his  death  without  issue  the  estate  would  revert  to  the  heirs  of 
the  testator.  To  bring  the  wiU  within  the  rule  is  SheUey's  case  the 
limitation  to  heirs  must  be  by  way  of  remainder,  it  does  not  apply 
to  one  and  his  heirs,  or  to  the  heirs  of  his  body. 

Appeal  from  Polk  District  Court. — ^Hon.  W.  H.  McHenrt, 

Judge. 

Thursday,  December  12,  1912. 

Action  to  quiet  title.     There  was  a  judgment  for  the 
plaintiffs,  and  the  defendant  appeals. — Affirmed. 

Henderson  &  Henderson  and  Samson  &  Noble,  for  ap- 
pellant. 

MUls  dk  Perry,  for  appellees. 
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SHEBwm,  C.  J. — The  plaintiffs  alleged  that  their  father, 
Jacob  Sagers,  died  testate  in  1903,  seised  of  the  laud  iu 
controverey,  and  that  by  a  codicil  to  his  will  he  devised  said 
land  to  his  son,  W.  L.  Sagers,  and  to  the  heirs  of  his  own 
body;  that  said  W.  L.  Sagers  died  testate  in  1908,  and  in 
his  will  attempted  to  devise  this  real  estate  to  his  wife,  Paul- 
ine Sagers,  defendant  herein,  and  that,  because  of  such  pre< 
tended  devise,  Pauline  Sagers  claims  to  be  the  owner  of  the 
real  estate ;  that  W.  L.  Sagers  never  begot  a  child,  and  conse- 
quently neither  had  nor  left  *' heirs  of  his  own  body";  that 
by  reason  of  his  death  without  issue  the  land  upon  his  death 
reverted  to  the  living  heirs  of  the  original  testator,  Jacob 
Sagers,  who  are  the  plaintiffs.  The  defendant  demurred  to 
the  petition,  on  the  ground  that  the  facts  stated  therein  did 
not  entitle  the  plaintiffs  to  the  relief  demanded.  The  de- 
murrer was  overruled,  and  judgment  was  rendered  for  the 
plaintiffs;  the  defendant  electing  to  stand  on  her  demurrer. 

The  only  question  presented  for  our  determination  is 
whether  W.  L.  Sagers  took,  under  the  will  of  his  father,  an 
absolute  estate  in  fee  simple  or  only  a  conditional  fee./  The 
appellant  contends  that  the  rule  in  Shelley's  case  applies, 
and  that  the  will  of  Jacob  Sagers  created  an  estate  in  fee. 
simple  in  W.  L.  Sagers,  and  that  his  devise  to  his  wife, 
Paidine  Sagers,  the  defendant  herein,  created  an  estate  in 
fee  simple  in  her.  On  the  other  hand,  the  appellees  contend 
that  the  devise  to  W.  L.  Sagers  created  in  him  an  estate  in 
fee  simple  conditional,  and,  as  he  never  had  ^' heirs  of  his 
own  body,*'  that  the  estate,  upon  his  death,  reverted  to  the 
heirs,  of  the  testator,  Jacob  Sagers.  We  are  of  opinion  that 
the  will  in  question  does  not  fall  within  the  rule  in  Shelley  *8 
case.  The  devise  was  to  W.  L.  Sagers  and  'Ho  the  heirs  of 
his  own  body,"  and  the  rule  in  Shelley's  case  can  only  be 
applied  where  there  is  an  express  or  implied  life  estate  with 
a  limitation  by  way  of  remainder  to  the  heirs. 

In  other  words,  to  bring  a  conveyance  or  will  within 
that  rule,  the  limitations  to  heirs  must  be  by  way  of  re* 


Feb.  1913]  Saqbrs  v.  Sagebs.  731 

mainder.  The  distinction  between  instruments  of  that  kind 
and  the  one  before  us  is  well  and  accurately  stated  as  fol- 
lows: ''A  limitation  to  A.  and  his  heirs  created  in  A.  a  fee 
simple,  and  a  limitation  to  A.  and  the  heirs  of  his  body 
creates  a  fee  tail.  So,  under  the  rule  in  Shelley's  case,  a 
limitation  to  A.  for  life,  remainder  to  his  heirs,  creates  a  fee 
simple,  and  a  limitation  to  A.  for  life,  remainder  to  the  heirs 
of  his  body,  creates  a  fee  tail.  The  difference  between  these 
two  sets  of  limitations  is  that  in  the  first  there  is  no  express 
limitation  of  an  .estate  for  life,  and  in  the  second  there  is. 
Where  there  is  an  express  limitation  for  life,  A.  takes  the 
fee  by  virtue  of  the  rule  in  SheUey's  case;  where  there  is 
no  express  limitation  of  life  estate,  A.  takes  the  fee  also, 
but  not  by  virtue  of  the  rule  in  SheUey's  case.  That  rule 
does  not  apply,  unless  there  is  an  express  or  implied  life 
estate  with  a  limitation  by  way  of  remainder  to  the  heirs. 
.  .  .  It  is  a  plain  misapprehension  of  the  scope  of  the 
rule  in  Shelley's  case  to  assert  that  it  applies  to  a  conveyance 
to  a  person  and  his  heirs,  or  the  heirs  of  his  body."  Note 
in  29  L.  Rw  A.  (N.  S.)  1008;  De  Wolf  v.  MiddUton,  18  B.  I. 
810  (26  Atl.  44,  31  Atl.  271,  31  L.  R.  A.  146) ;  Doyle  v. 
Andis,  127  Iowa,  36 ;  Pierson  v.  Lane,  60  Iowa,  60 ;  Kiei%e  v. 
Chnehle,  85  Iowa,  312;  Zavitz  v.  Preston,  96  Iowa,  52;  Wes- 
cott  V,  Binford,  104  Iowa,  645. .  See  note  in  7  Am.  St.  Eep. 
428;  MUler  v.  Mowers,  227  111.  392  (81  N,  E.  420) ;  Johnson 
V.  Buck,  220  111.  227  (77  N.  E.  163) ;  Berry  v.  WUliamson, 
11  B.  Mon.  (Ky.)  245;  25  Am.  &  Eng.  Enc.  Law,  64^1. 
In  Wild's  case,  6  Beports,  17,  10  English  Buling  Gases, 
773,  it  was  held  that  where  lands  are  devised  to  a  person  and 
his  children,  and  he  has  no  children  at  the  time  of  the  devise, 
the  parent  takes 'an  estate  tail.  The  reason  assigned  for  the 
holding  is  that  the  intent  of  the  devisor  is  manifest  and  cer- 
tain that  the  children  (or  issue)  should  take,  and  as  immedi- 
ate devisees  they  cannot  t^ke,  because  they  are  not  in  rerum 
natura,  and  by  way  of  remainder  they  cannot  take,  for  that 
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was  not  the  devisor's  intent,  for  the  gift  is  immediate;  there- 
fore such  words  shall  be  taken  as  words  of  limitation. 

In  Pierson  v.  Lane,  60  Iowa,  60,  cited  above,  the  convey- 
ance was  to  Minerva  Pierson  and  ''the  heirs  of  her  body  be- 
gotten by  her  present  husband.  ...  To  have  and  to  hold 
the  above  granted  and  bargained  premises.  .  .  .  unto 
the  said  Minerva  Pierson  and  the  heirs  of  her  body  begotten 
by  said  husband."  And  it  was  there  held  that  the  rule  in 
Shelley's  case  did  not  apply,  and  that  the  grant  created  a 
conditional  fee  under  the  common  lawy^  Under  the  common 
law,  before  the  enactment  of  the  statute  de  donis  (13  Edw. 
I,  chapter  1) ,  it  was  held  that  such  a  conveyance  created  a  con- 
ditional fee,  because,  if  the  grantee  died  wi  Jiout  having  the 
specified  heirs,  the  land  reverted  to  the  grantor.  As  soon, 
however,  as  the  specified  heirs  were  born,  the  estate  became 
absolute,  and  the  grantee  could  alienate  it.  This  rule  was 
adopted  by  the  court  in  Pierson  v.  Lane,  and  it'  was  held 
that,  as  Minerva  Pierson  had  the  requisite  heirs,  she  took 
an  absolute  fee,  and  could  alienate  the  land.  In  Kepler  v. 
Larson,  131  Iowa,  438,  we  distinctly  eiaid  that  conditional 
fees,  as  they  existed  before  the  enactment  of  the  statute  de 
donis,  prevailed  in  this  state. 

In  4  Kent's  Commentaries  a  conditional  fee  is  thus  de- 
fined: ''A  conditional  fee  is  one  which  restrains  the  fee  to 
some  particular  heirs,  exclusive  of  others,  as  to  the  heirs 
of  a  man's  body,  or  to  the  heirs  male  of  his  body.  This  was 
at  the  common  law  construed  to  be  a  fee  simple,  on  condition 
that  the  grantee  had  the  heirs  prescribed.  If  the  grantee. died 
without  such  issue,  the  lands  reverted  to  the  grantor.  But 
if  he  had  the  specified  issue  the  condition  was  supposed  to  be 
performed,  and  the  estate  became  absolute,  so  far  as  to  en- 
able the  grantee  to  alien  the  land  and  bar  not  only  his  own 
issue,  but  the  possibility  of  a  reverter.  By  having  issue,  the 
condition  was  performed  for  three  purposes:  To  alien,  to 
forfeit,  and  to  charge.  Even  before  issue  had,  the  tenant  of 
the  fee  simple  conditional  might  by  feoffment  have  bound 
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the  issue  of  his  body.  Bat  still  there  existed  the  possibility 
of  a  reverter  in  the  donor.  After  issue  born,  the  tenant  could 
also  bar  the  donor  and  his  heirs  of  that  possibility  of  a  rever- 
sion ;  but  the  course  of  descent  was  not  altered  by  having  is- 
sue. The  common  law  provided  the  formedon  in  reverter, 
as  the  remedial  writ  for  the  grantor  and  his  heirs,  after  the 
determination  of  the  gift  of  the  conditional  fee  by  the  failure 
of  heirs.  Before  the  statute  de  danis,  a  fee  on  condition  that 
the  donee  had  issue  of  his  body  was  in  fact  a  fee  tail,  and 
the  limitation  was  not  effaced  by  the  birth  of  issue.  If  the 
donee  died  without  having  aliened  in  fee,  and  without  leav- 
ing issue,  general  or  special,  acording  to  the  extent  of  the 
gift,  the  land  reverted  again  to  the  donor.  But  the  tenant, 
after  the  birth  of  issue,  could  and  did  alien  in  fee  and  this 
alleged  breach  of  the  condition  of  the  grant  was  the  occasion 
of  the  Statute  of  Westminster  II,  13  Edw.  I,  chapter  1,  com- 
monly called  the  statute  de  donis,  which  recited  the  evasion  of 
the  condition  of  the  gift  by  this  subtle  construction,  and  conse- 
quent alienation,  going  to  defeat  the  intention  of  the  donor." 

Blackstone  defines  a  conditional  fee  as  follows:  '^A 
conditional  fee,  at  the  common  law,  was  a  fee  restrained  to 
some  particular  heirs,  exclusive  of  others,  ...  as  to  the 
heirs  of  a  man's  body,  by  which  only  his  lineal  descendants 
were  admitted,  in  exclusion  of  collateral  heirs,  or  of  heirs 
male  of  his  body,  in  exclusion  both  of  collaterals  and  lineal 
females  also.  It  was  called  a  conditional  fee  by  reason  of  the 
condition  expressed  or  implied  in  the  donation  of  it,  that, 
if  the  donee  died  without  such  particular  htirs,  the  land 
should  revert  to  the  donor.  For  this  was  a  condition  an- 
nexed by  law  to  all  grants  whatsoever,  that,  on  failure  of 
the  heirs  specified  in  the  grant,  the  grant  should  be  at  an  end 
and  the  land  revert  to  its  ancient  proprietor." 

In  Croxcdl  v.  Sherrerd  5,  Wall.  268  (18  L.  Ed.  572),  it 
was  said:  ^'Estates  tail,  under  the  statute  de  donis,  were, 
before  the  passage  of  the  statute,  known  in  the  common  law 
as  conditional  fees.    Like  estates  tail,  they  were  limited  to 
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particular  heirs  to  the  exclusion  of  others.     The  condition 
was  that  if  the  donee  died  without  leaving  such  heirs  as  were 
specified  the  estate  should  revert  to  the  grantor.     Accord- 
ing to  the  common  law,  upon  the  birth  of  such  issue  the  es- 
tate became  absolute  for  three  purposes.     (1)     The  donee 
could  alien,  and  thus  bar  his  own  issue  and  the  reversioner. 
(2)  He  could  forfeit  the  estate  in  fee  simple  for  treason.    Be- 
fore he  could  only  forfeit  his  life  estate.    (3)  He  could  charge 
it  with  incumbrances.    He  might  also  alien  before  issue  born ; 
but  in  that  case  the  effect  of  the  alienation  was  only  to  ex- 
clude the  lord,  during  the  life  of  the  tenant,  and  that  of  his 
issue,   if  such   issue   were  subsequently  born  while  if  the 
alienation  were  after  the  birth  its  effect  was  complete  and 
vested  in  the  grantee  a  fee-simple  estate.     WiUion  v.  Berk- 
ley, 1  Plowd.  241.    In  this  state  of  the  law  it  became  usual 
for  the  donee,  as  soon  as  the  condition  was  fulfilled  by  the 
birth  of  issue,  to  alien  and  afterwards  to  repurchase  the  land. 
This  gave  him  a  fee  simple  absolute  for  all  purposes.     The 
heir  was  thus  completely  in  the  power  of  the  ancestor,  and 
the  bounty  of  the  donor  was  liable  to  be  defeated  by  the  birth 
of  the  issue,  for  whom  it  was  his  object  to  provide.    To  pre- 
vent such  results,  and  to  enable  the  great  families  to  trans- 
mit in  perpetuity  the  possession  of  their  estates  to  their  pos- 
terity, the  statute  de  donis  of  13  Edw.  I,  known  as  the  Statute 
of  Westminster  II,  was  passed." 

As  we  have  said,  the  conditional  fee  of  the  common  law, 
as  it  existed  before  the  enactment  of  the  statute  de  donis, 
is  a  part  of  the  law  of  this  state ;  and  this  being  true,  on  the 
death  of  W.  L.  Sagers  without  the  particular  heirs  specified 
in  the  will,  the  estate  reverted  to  the  testator's  heirs,  the 
plaintiffs  herein.  The  judgment  of  the  district  court  must 
therefore  be  Affirmed. 

Weaver,  J.,  dissenting. 
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A.  B.  Kelley,  Executor  of  the  Estate  of  James  D.  Kelley, 
Deceased,  Appellant,  v.  Drainage  District  No.  60  in 
Greene  County,  Iowa,  and  The  Board  op  Supervisors 
OP  Greene  County,  Iowa. 

Drainage:    establishment  of  district:    descriftion  of  territory. 

1  The  petition  for  the  establishment  of  a  drainage  district  should 
describe  the  land  to  be  included  by  metes  and  bounds,  or  other- 
wise, so  as  to  convey  an  intelligent  description  of  such  lands. 
Where  however,  the  petition  adopted  the  description  contained  in  the 
petition  for  the  establishment  of  another  district  covering  the  same 
territory,  so  that  the  engineer  was  able  to  ascertain  the  lands  in- 
tended, the  description  was  not  so  defective  as  to  render  subsequent 
proceedings  void. 

Same:    territory  included.    A  new  drainage  district  may  be  established 

2  covering  precisely  the  same  territory  as  one  previously  organized,  for 
the  purpose  of  enlarging  the  outlet  and  making  the  system  more 
efficient.  » 

Same:     report  of  engineer:     survey.    Where  the  engineer  in  charge  of 

3  the  establishment  of  a  new  drainage  district,  embracing  the  same  ter- 
ritory as  one  previously  established,  had  his  field  notes  of  the  orig- 
inal survey  and  the  plat  then  returned  with  his  report,  a  new  survey 
was  not  necessary,  and  a  report  accompanied  by  the  plat  of  the  pre- 
vious survey,  with  lines  clearly  indicating  the  route  of  the  new  drains, 
though  irregular,  was  sufficient. 

Same:    plan  of  improvement:    report  of  engineer.    In  the  establish- 

4  ment  of  a  drainage  district  the  supervisors  are  limited  to  the  adop- 
tion of  the  plan  recommended  by  the  engineer  as  practicable  and 
likely  to  be  efficient,  and  before  ordering  the  improvement  it  must 
conform  substantially  with  the  plan  as  recommended. 

Same:    report  of  engineer:    omission  of  descriptions.     The  fact 

5  that  the  report  of  the  engineer,  in  the  formation  of  a  new  district 
embracing  an  old  one,  omitted  a  description  of  the  several  tracts  in- 
cluded and  the  names  of  the  owners,  was  not  a  jurisdictional  defect ; 
and  as  appellant  appeared  in  resistance  to  the  establishment  of 
the  district  and  to  challenge  the  assessments,  the  omissions  were  not 
prejudicial. 
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Same:    notiob  of  heabing:     skrvige.     Where  the  board  in  fact  ap- 

6  proved  the  plan  of  drainage  recommended  by  the  engineer,  the  fact 
that  notice  of  the  hearing  on  the  petition  and  claims  for  damages  was 
served  prior  to  the  adoption  of  the  plan  was  not  fatal  to  the  pro- 
ceedings. 

Baina:    assessment:    waives  of  beickdies.    Failure  of  a  landowner, 

7  who  was  made  a  party  to  the  proceedings  for  the  establishment  of  a 
drainage  district,  to  appeal  from  the  action  of  the  board  in  making 
an  assessment  is  a  waiver  of  aU  other  remedies. 

Same:    benefits:    assessments:    evidence.    The  establishment  of  a 

8  drainage  district  involves  a  determination  of  the  fact  that  all  lands 
embraced  therein  will  be  benefitted  to  some  extent,  and  this  question 
will  not  be  reconsidered  in  levying  the  assessments;  and  evidence  of 
no  benefit  is  incompetent  on  the  question  of  the  excessive  character 
of  the  assessments.  In  this  case  the  new  drains  furnished  an  ad- 
ditional outlet  and  were  of  benefit  to  all  lands  tributary  thereto,  even 
though  they  did  not  touch  some  of  the  lands. 

Same:    classification  and  assessment  of  lands.   Slight  variance  from 

9  the  method  prescribed  for  the  classification  and  assessment  of  lands 
will  be  treated  as  immaterial,  unless  prejudice  results. 

Appeal  from  Oreen  District  Court, — Hon.  M.  E.  Hutchin- 
son, Judge. 


Thursday,  December  12,  1912. 

Appeal  by  the  executors  of  the  estate  of  James  D. 
Kelley,  deceased,  from  assessments  for  drainage  improvements 
resulted  in  the  approval  of  such  assessments  as  made  by  the 
board  of  supervisors.    The  executor  appeals. — Affirmed. 

W.  W.  Turner,  and  J.  A.  Henderson,  for  appellant. 

Wilson  &  Albert,  for  appellees. 

Ladd,  J. — Drainage  district  No.  3,  containing  twenty- 
four  forty-acre  tracts  situated  in  sections  3,  4,  9  and  10,  in 
township  83  north,  of  range  29  west,  of  the  5th  P.  M.,  in  Greene 
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county,  Iowa,  was  established,  and  the  improvement  contem- 
plated was  completed  in  1906.  On  May  26,  1909,  the  mem- 
bers of  the  town  council  of  Grand  Junction  and  many  others, 
after  calling  attention  to  the  insufficiency  of  the  improve- 
ment, and  declaring  that  it  did  not  carry  off  the  water  or 
adequately  drain  a  part  of  Grand  Junction,  prayed  the  board 
of  supervisors  of  Greene  county  to  give  the  matter  consid- 
eration. Thereupon  the  board  directed  the  engineer  who  had 
planned  said  improvements  to  investigate,  which  he  did,  and 
in  his  report  recommended  that  additional  tile  be  laid  to 
carry  off  the  surplus  water.  Later  Geo.  Rice  and  others  filed 
a  petition  reciting  that  the  improvement  in  district  No.  3 
had  proved  insufficient  to  drain  the  lauds  necessarily  tribu- 
tary, aad  requested  the  board  for  the  establishment  of  a  new 
drainage  district; 

m 

Covering  and  including  the  said  district  No.  three  (3) 
and  for  the  purpose  of  giving  a  description  of  the  land  in  said 
district,  and  the  character  thereof,  these  petitioners  make  all 
the  allegations  in  the  original  petition  filed  for  the  establish- 
ment of  said  district  No.  three  (3)  a  part  of  this  petition  by 
reference,  with  the  same  effect  as  if  copied  and  set  out  herein, 
and  these  petitioners  ask  that  a  new  tile  ditch  or  drain  be 
laid  or  constructed  in  said  district,  commencing  at  the  line 
of  the  present  tile  drain  therein,  and  connecting  with  the  same 
at  a  point  at  or  about  twenty-five  rods  south  of  the  center 
of  section  four  (4),  township  eighty-three  (83)  north,  of 
range  twenty-nine  (29)  west  of  the  5th  P.  M.,  and  extending 
thence  in  a  general  northeasterly  direction,  and  following 
approximately  the  course  of  the  tile  drain  now  in  and  con- 
structed under  the  proceedings  in  said  district  number  three 
(3),  at  an  average  distance  of  about  one  hundred  (100)  feet 
north  and  west  of  the  same  across  the  east  half  of  said  section, 
and  also  across  the  northwest  forty  (40)  acres  of  section 
three  (3)  in  said  township  and  range,  and  crossing  the  right 
of  way  of  the  Chicago  &  Northwestern  Railway  Company's 
right  of  way  at  a  point  about  thirty-five  rods  east  of  the 
west  line  of  said  section  three,  and  terminating  and  outletting 
in  an  open  drain  on  the  public  highway  immediately  north 
of  the  point  where  the  same  is  asked*  to  cross  said  railway 
Vol.  15S  Ia.- 
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right  of  way,  the  same  to  follow  in  general  and  approximately 
the  course  of  the  natural  drainage  over  the  land  to  be  crossed 
thereby,  as  may  be  found  most  practicable  by  the  engineer 
in  charge,  also  to  connect  at  the  upper  end  thereof  with  such 
branch  or  branches  of  the  said  improvement  now  in  and 
forming  a  part  of  said  district  number  three  as  may  by  such 
engineer  be  found  most  practicable  for  the  bettering  of  the 
outlet  of  said  drainage  district  number  three  and  rendering 
the  same  sufficient  to  protect  and  drain  in  lands  therein  and 
tributary  to  said  improvement. 

This  petition  was  accompanied  by  bond  in  proper  form 
and  duly  approved,  and  Geo.  M.  Thompson  was  appointed 
engineer  to  act  on  the  same.  On  October  22,  1909,  the  engi- 
neer filed  his  report^  reciting  therein  that  he  had  inspected 
the  land  to  be  affected  by  the  proposed  improvement,  «nd 
that,  as  he  had  made  the  survey  and  superintended  the  con- 
struction of  the  improvements  in  drainage  district  No.  3, 
was  in  possession  of  the  field  book  and  plat  of  said  district, 
and  other  matters  not  necessary  to  be  repeated,  recommended 
that  a  drain  be  constructed  substantially  as  described  in 
the  petition.  A  plat  of  drainage  district  No.  3  was  made 
a  part  of  the  report,  and  ''the  line  of  the  new  drains  that  I 
recommended  to  be  constructed  is  shown  by  a  line  of  red 
dots,  and  run  parallel  to  sections  10,  4,  and  5A  of  drainage 
District  No.  three  (3)  as  will  be  seen  from  an  examination 
of  the  plaf 

Then  follows  a  specific  description  of  four  sections  of 
the  improvement^  one  being  an  open  ditch  and  the  others  of 
14,  18,  and  20  inch  tile,  all  at  the  estimated  expense  of 
$2,515.44.  Were  a  plat  before  us,  we  might  be  able  to  under- 
stand the  location  of  the  tile  drain  and  ditch  as  recommended, 
but  we  have  nothing  but  a  photograph  of  the  plat,  so  dim  aa 
to  be  of  no  service  whatever,  save  as  indicating  that  much 
of  the  land  has  been  platted  into  town  lots,  as  disclosed  by 
the  report  of  the  commissioners  who  assessed  the  expenses, 
including  all  costs  against  the  several  parcels  of  land.    We 
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infer  from  the  statements  of  counsel  that  the  drainage  dis- 
trict is  bounded  on  the  north  approximately  by  the  Chicago 
&  Northwestern  Railroad  and  on  the  west  by  the  Minneapolis 
&  St.  Louis  Railroad,  these  crossing  at  right  angles  in  the 
town  of  Grand  Junction.  **The  east  boundary  of  the  dis- 
trict is  approximately  the  east  line  of  section  4  and  9,  except 
near  the  outlet  two  forties  of  section  '3'  are  included.  The 
south  boundary  of  the  east  part  of  the  district  is  approxi- 
mately the  center  line  of  section  9,  and  the  south  boundary 
of  the  west  part  of  the  district  is  approximately  Elizabeth 
street  in  South  Grand  Junction.  The  main  line  of  district 
No.  3  started  at  the  northeast  corner  of  the  district  at  about 
the  Chicago  &  Northwestern  right  of  way,  and  deflected  to 
the  west,  and  then  approximately  straight  south  i>ast  the 
center  line  of  section  9  across  the  lands  of  Eelley  and  Scott, 
and  to  the  land  of  Rebecca  K.  Herron.  The  appellant  herein 
owns  certain  town  lots  in  South  Grand  Junction  and  certain 
lots  in  the  south  of  the  district.  Commencing  at  the  afore- 
said main  line  of  the  ditch  on  the  N.  £.  ^^  of  the  S.  E.  ^  of 
section  4,"  the  drain  ''ran  to  the  west  and  southwest  and 
ended  at  the  corporation  .  .  .  line  which  is  the  center  line 
of  said  section."  This  last  drain  ''was  connected  with  an  old 
tile  drain  in  South  Grand  Junction."  The  engineer  reported 
that  thi3  drain  was  insufficient  to  carry  off  the  water  from 
*' where  the  town  branch  connected  into  the  main,"  and  he 
recommended  that  a  tile  drain  entirely  independent  of  drain 
No.  3  be  constructed  from  the  same  outlet  and  parallel  there- 
with to  the  junction  "where  the  town  branch  came  in  and 
thence  past  the  town  branch  and  to  the  end  at  the  east  line 
of  the  corporation  of  the  town  approximately  to  where  No. 
three  (3)  ends."  No  description  of  the  several  tracts  of  land 
contained  in  the  district  nor  the  names  of  the  owners  thereof 
as  shown  by  the  transfer  books  accompanied  this  report.  On 
the  same  day  the  recommendation  of  the  engineer  was  ap- 
proved, and  the  county  auditor  directed  to  serve  the  neces- 
sary notice,  and  it  was  resolved  "that  said  new  drainage  dis- 
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trict  and  enlargement  of  outlet  of  drainage  district  No.  three 
(3)  for  the  purpose  of  convenience  and  description  be  known 
and  named  as  drainage  district  No.  (60)  sixty."  Subse- 
quently on  January  3,  1910,  the  board  of  supervisors  adopted 
a  resolution  covering  all  requirements,  including  those  of 
section  1989-al  of  the  Code  Supplement,  and  thereafter  com- 
missioners were  appointed  to  equitably  apportion  the  costs 
and  expenses,  including  the  cost  of  construction,  fees,  and 
damages  among  the  several  tracts  of  land,  and  make  report, 
which  they  did,  and  the  improvement  was  constructed  in 
pursuance  of  proceedings  of  which  there  is  no  complaint. 

Appellants  and  others  interposed  objections  to  the  estab- 
lishment of  drainage  district  No.  60,  but,  as  no  appeal  was 
taken  from  the  findings  of  the  board  of  supervisors  overrul- 
ing these,  only  questions  affecting  the  authority  of  the  board 
to  act  and  bearing  on  the  assessments  as  made  from  which 
appeal  was  taken  can  be  considered. 

I.  Appellant  challenges  the  jurisdiction  of  the  board  of 
supervisors  to  entertain  the  application  for  and  to  order  the 
improvement,  for  that  (1)  the  law,  as  is  said,  does  not  author- 
ize the  establishment  of  a  new  drainage  district  of  the  same 
body  of  land  which  already  constitutes  a  drainage  district 
previously  organized;  (2)  the  petition  was  insufiScient  in  not 
describing  the  district  definitely;  (3)  the  plan  of  the  engi- 
neer had  not  been  approved  by  the  board  when  notice  of  the 
hearing  of  the  petition  and  claims  for  damages  was  served; 
and  (4)  the  report  of  the  engineer  was  not  in  compliance  with 
the  statute. 

The  petition  for  the  establishment  of  the  district  and  the 
improvement  merely  referred  to  and  adopted  the  descriptions 
contained  in  that  for  the  establishment  of  drainage  district 

No.  3  of  Greene  county,  and  it  is  said  this 

^'  l^tobiUhmeDt      was  not  in  compliance  with  section  1989-a2. 

descrfption'of     All  exacted  by  that  statute  is  that  the  body 

err  ory.  ^^  district  of  land  to  be  included  shall  be 

''described  by  metes  and  bounds,  or  otherwise  so  as  to  con- 
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vey  an  intelligent  description  of  such  lands."  The  method 
adopted  is  not  to  be  commended,  but  it  did  point  out  a  dis- 
tinct body  of  land  formerly  set  apart  as  a  drainage  district, 
and  precisely  where  a  specific  description  of  the  several  tracts 
of  land  included  therein  might  be  definitely  ascertained  at 
little  inconvenience.  The  board  of  supervisors  might  well 
have  required  the  petitioners  to  specify  directly  the  lands 
proposed  to  be  included,  but,  though  the  description  was 
objected  to,  this  was  not  done,  and  we  are  not  inclined  to  say 
that  a  description  which  when  followed  up  will  enable  an 
engineer  to  ascertain  precisely  the  lands  intended  is  so  defec- 
tive as  to  render  all  subsequent  proceedings  illegal  and  void 
for  want  of  jurisdiction.  See  In  re  Drainage  District  No.  3, 
Hardin  County,  146  Iowa,  564. 

II.  Counsel  contend,  however,  that  a  drainage  district 
may  not  be  established  covering  precisely  the  same  territory 
2.  saicb  :  terri-  ^  ^^^  previously  Organized.  Nothing  in  the 
tory  liciuded.  drainage  laws  expressly  prohibits  this,  and 
we  think  it  specifically  authorized  by  section  1989-a25  of  the 
Code  Supplement,  which  reads: 

If  any  levee,  drainage  district  or  improvement  hereto- 
fore established  either  by  legal  proceedings  or  by  private 
parties,  or  which  may  hereafter  be  established  shall  prove 
insufficient  to  protect  or  drain  all  of  the  lands  necessarily 
tributary  thereto,  the  board  of  supervisors,  upon  petition 
therefor  as  for  the  establishment  of  an  original  levee  or  drain- 
age district,  shall  have  the  power  and  authority  to  establish 
a  new  levee  or  drainage  district  covering  and  including  such 
old  district  or  improvement,  together  with  any  additional  lands 
deemed  necessary;  and  whenever  a  new  district  shall  be 
established  as  contemplated  in  this  section  and  the  new 
improvement  shall  extend  into  or  along  the  former  improve- 
ment, the  commissioners  of  classification  and  benefits  shall 
take  into  consideration  the  value  of  such  old  improvement 
in  the  construction  of  the  new  improvement  and  credit  the 
same  to  the  parties  owning  the  old  improvement  as  their 
interests  may  appear. 
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The  suggestion  is  that  this  is  applicable  only  to  the 
establishment  of  a  district  with  territory  additional  to  that 
of  the  existing  district.  The  language  employed  will  not 
bear  this  construction.  ''Any  additional  lands  deemed  neces- 
sary" may  be  included,  but  the  new  district  is  authorized 
whenever  the  existing  drains  ''shall  prove  insufficient  to  pro- 
tect or  drain  lands  necessarily  tributary  thereto,"  and  all 
these  may  be  within  the  existing  district.  We  are  of  opinion 
that  the  proceedings  in  controversy  were  authorized  by  the 
statute  quoted. 

It  does  not  follow,  however,  that  relief  by  way  of  sup- 
plying an  adequate  outlet  for  the  existing  district  was  not 
available  under  section  1989-a21  of  the  Code  Supplement, 
which  declares  that,  "whenever  any  levee  or  drainage  dis- 
trict shall  have  been  established  and  the  improvement  con- 
structed as  in  this  act  provided,  the  same  shall  at  all  times 
be  under  the  control  and  supervision  of  the  board  of  super- 
visors and  it  shall  be  the  duty  of  the  board  to  keep  the  same 
in  repair  and  for  that  purpose  they  may  cause  the  same  to 
be  enlarged,  reopened,  deepened,  widened,  straightened  or 
lengthened  for  a  better  outlet,  and  they  may  change  or  en- 
large the  same  or  cause  all  or  any  part  thereof  to  be  con- 
verted into  a  closed  drain  when  considered  for  the  best 
interests  of  the  public  rights  aflfected  thereby."  Whether 
such  enlargement  of  the  outlet  be  effected  by  widening  and 
deepening  the  existing  ditch  or  excavating  another  parallel 
with  it,  or  whether  this  be  done  by  removing  tile  and  replac- 
ing it  by  that  of  larger  size,  or  by  laying  another  tile  drain 
parallel  with  that  already  laid,  can  make  no  difference,  for, 
in  either  event,  the  result  is  the  enlargement  of  the  outlet 
which  is  here  authorized,  and  the  costs  of  which  are  to  be 
assessed  as  subsequently  directed  in  the  same  section.  It  is 
enough  for  the  purposes  of  this  case,  however,  that  the  pro- 
ceedings were  authorized  by  and  in  pursuance  of  the  statute 
first  quoted. 

III.     The  report  of  the  engineer  on  which  the  improve- 
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ment  was  ordered  by  the  board  of  supervisors  was  some- 
what irregular.    While  he  described  the  tile  drains  and  ditch 

to  be  constructed  with  sufficient  accuracy,  the 
'  of  ^ngiiiMr^'^    elevations   ''of   all   lakes,   ponds   and   deep 

depressions"  in  the  district  were  not  stated, 
nor  did  he  report  ''the  description  of  each  tract  of  land 
therein  and  the  names  of  the  owners  thereof  as  shown  by  the 
transfer  books  in  the  auditor's  office."  But  his  report  dis^ 
closes  that  he  was  the  engineer  who  made  the  report  for  the 
improvements  by  drainage  district  No.  3,  that  he  still  had  the 
field  notes  of  that  survey  and  the  plat  then  returned  with  his 
report.  Being  in  possession  of  the  very  information  required, 
there  was  no  occasion  for  a  resurvey  of  the  district.  More- 
over, the  purpose  of  forming  the  new  district  was  the  con- 
struction of  tile  drains  and  a  ditch  which  would  relieve  the 
existing  drainage  system  by  affording  an  additional  outlet, 
and,  for  this  reason,  a  restatement  of  the  elevations  contained 
in  the  former  report  would  have  been  of  no  advantage.  The 
plat  accompanying  the  report  when  drainage  district  No.  3 
was  oi^anized  with  the  location  of  the  proposed  additional 
drains  indicated  by  red  dots,  clearly  identifying  the  route, 
was  returned  with  the  report.  It  was  necessary  in  order  to 
render  his  report  intelligible  to  indicat^  the  relation  of  the 
new  drain  with  that  previously  constructed,  and,  though  some- 
what informal,  it  furnished  the  board  of  supervisors  with  the 
necessary  data  in  these  respects  to  enable  it  to  proceed  with 
the  performance  of  its  duties  in  the  matter  of  establishing  the 
district  and  ordering  the  improvement  Lyon  v.  Board,  155 
Iowa,  367.    See  section  1989-al6,  Code  Supp. 

As  insisted  by  appellant,  the  board  of  supervisors  is  lim- 
ited to  the  adoption  of  a  plan  recommended  by  an  engineer 
as  practicable,  desirable,  and  likely  to  be  efficient  for  the 

purpose  intended,  and,  before  ordering  an 

reTOrToTMS^-   ™P^vement,  it  must  conform  substantially 

neer.  vnth.  the  plan  recommended  by  an  expert  in 

such  matters.    Zinser  v.  Board,  137  Iowa,  660;  In  re  Nishna- 

botna  River  Improvement  District  No.  2,  145  Iowa,  130; 
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Hartshorn  v.  Wright  Co.,  142  Iowa,  72;  Pritchard  v.  Board, 
150  Iowa,  565 ;  Lyon  v.  Board,  155  Iowa,  367 ;  Shaw  v.  Nelson, 
150,  Iowa,  559.  What  was  said « in  Laurence  v.  Board,  151 
Iowa,  182,  was  not  inconsistent  with  this  conclusion,  for  there 
the  engineer  had  recommended  a  ditch  of  a  certain  width  and 
depth,  on  the  theory  that  action  of  the  water  would  widen  and 
deepen  it  so  as  to  render  it  adequate,  and  it  was  held  com- 
petent for  the  board  of  supervisors  to  order  the  ditch  exca- 
vated of  sufficient  width  and  depth  therefor  in  the  first 
instance.  But  no  such  question  is  involved  here.  The  drains 
were  ordered  of  capacity  and  at  locations  precisely  as  recom- 
mended. 

The  report  entirely  omitted  the  description  of  each  tract 
included  in  the  district  and  the  names  of  the  owners  as  exacted 
by  section  1989-a2.  The  design  of  this  requirement  is  to  ren- 
^    „  ^     der  certain  the  several  tracts  included  in  the 

6 .   Same  :  report 

of  engineer:      district  and  fumish  the  names  of  the  owners 

omission   of 

descriptions.  fop  ^he  purposcs  of  serving  notice  on  them  as 
prescribed  in  section  3,  chapter  118,  Acts  33d  General  Assem- 
bly. Probably  the  circumstance  that  the  engineer  never  woke 
up  to  the  fact  that  a  new  district  was  being  formed  explains 
the  omission  to  include  these  matters  in  his  report.  The  sev- 
eral tracts  had  been  assessed  for  the  construction  of  the  former 
improvement,  and  he  may  have  relied  on  the  information  to 
be  derived  from  the  proceedings  in  the  establishment  of  drain- 
age district  No.  3,  though  there  may  have  been  transfer  since. 
Be  this  as  it  may,  we  are  not  inclined  to  regard  this  feature 
of  the  report  as  jurisdictional,  and,  as  appellant  appeared 
both  in  resistance  to  the  establishment  of  the  district  and  to 
challenge  the  assessments,  these  omissions  were  entirely  with- 
out prejudice. 

The  objection  with  reference  to  the  service  of  notice  of 
the  hearing  of  the  petition  and  claims  for 

^*hearinir      damages  prior  to  the  adoption  of  the  plan 

recommended  by  the  engineer  was  disposed  of 
adversely  to  appellant  in  County  Drains  v.  Long,  151 
Iowa,  47. 
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We  have  reviewed  the  proceedings  leading  up  to  the  order 
directing  the  improvement  in  controversy  in  response  to  argu- 
ment of  counsel,  and  in  doing  so  have  construed  the  drainage 

statutes  somewhat  liberally^  as  required  by 
^'  menfs'*:  wliTTr   scctiou  1989-a46  of  the  Code  Supplement,  but 

of  remedies.  ^.  .  •      -i  -i  i 

as  notice  was  given  as  required,  and  appel- 
lant appeared  at  the  hearing  of  the  petition,  and  did  not 
appeal  from  the  order  of  the  board  establishing  the  district 
directing  that  the  improvement  be  made,  our  decision  might 
well  have  rested  on  the  provisions  of  that  section  declaring 
that: 

The  collection  of  the  assessments  shall  not  be  defeated, 
where  the  proper  notices  have  been  given,  by  reason  of  any 
defect  in  the  proceedings  occurring  prior  to  the  order  of  the 
board  of  supervisors  locating  and  establishing  the  levee,  ditch, 
drain  or  change  of  natural  water  course  provided  for  in  this 
act,  but  such  order  or  orders  shall  be  conclusive  and  final 
that  all  prior  proceedings  were  regular  and  according  to 
law  unless  they  were  appealed  from.  But  if,  upon  appeal, 
the  court  shall  deem  it  just  and  proper  to  release  any  person 
or  modify  his  assessment  or  liability,  it  shall  in  no  manner 
affect  the  rights  or  liability  of  any  person  other  than  the 
appellant;  and  the  failure  to  appeal  from  the  order  of  the 
board  of  supervisors  of  which  complaint  is  made  shall  be  a 
waiver  of  any  illegality  in  the  proceedings  and  the  remedies 
provided  for  in  this  act  shall  exclude  all  other  remedies. 

This  is  tantamount  to  saying  that  the  only  remedy  of 
an  owner  of  lands  contained  therein  made  a  party  to  the  hear- 
ing on  the  petition  for  the  establishment  of  the  drainage  dis- 
trict is  by  appeal  to  the  district  court,  and  a  failure  to  avail 
himself  of  that  remedy  is  waiver  of  all  other  remedies.  It 
necessarily  follows  that  the  defects  to  which  attention  has 
been  directed  were  waived  by  appellant,  and  cannot  be  con- 
sidered in  passing  on  this  appeal  from  the  assessments  levied 
on  the  several  parcels  of  land  belonging  to  the  estate. 

The  board  of  supervisors  confirmed  the  assessments  as 


« 
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recommended  by  the  commissioners  appointed  to  make  ''an 
equitable  apportionment  of  the  costs,  expenses,  costs  of  con- 
8    Same-  bene-      struction,  fees  and  damages  assessed  for  the 
mentB^^eft       construction"  of  the  improvement.    The  ap- 
dence.  ^^^^  is  from  this  order,  and  the  only  bearing 

of  much  of  the  evidence  was  in  tending  to  show  that  the 
improvement  was  of  no  benefit  to  some  or  all  of  the  lots  or 
parcels  of  land  of  the  estate.  Section  1989-al2  of  the  Code 
Supplement  declares  that  ''in  no  case  shall  it  be  competent  to 
show  that  lands  assessed  would  not  be  benefited  by  the  im- 
provement." This  is  for  the  reason  that  by  including  such 
lands  in  the  district  when  established  the  board  of  super- 
visors necessarily  found  that  such  lands  would  be  benefited  by 
the  improvement,  and  the  matter  wiU  not  be  reconsidered  in 
levying  the  assessments.  For  other  grounds,  see  AUerion  v, 
Monona  County,  111  Iowa,  560 ;  Ross  v.  Boards  128  Iowa,  427. 
The  evidence  in  so  far  as  it  tended  to  show  that  no  benefit 
would  be  or  was  derived  from  the  improvement  was  incom- 
petent, and  it  furnished  little  or  no  aid  in  the  determination 
of  whether  the  assessments  were  excessive.  See  Camp  v.  City 
of  Davenport,  151  Iowa,  33,  The  new  drains  did  relieve  the 
main  drain  in  the  system  as  previously  constructed  by  fur- 
nishing  an  additional  outlet,  and  in  this  respect  was  of  some 
benefit  to  all  the  lands  tributary  thereto,  even  though  not  as 
near  to  some  of  them  as  the  existing  main.  Nor  was  the  cir- 
cumstance that  it  did  not  touch  such  lands  a  valid  objection 
to  the  assessments,  though  appropriate  for  consideration  in 
ascertaining  the  benefits  thereto.  Section  1989-al3,  Code  Sup- 
plement. 

Slight  variances  from  the  method  prescribed   for  the 

sami-  ciftMifi-    classification  and  assessment  of  lands,  unless 

seMment^of*"^    prejudice  result,  are  immaterial.    Hampe  v. 

lands.  Hamilton    County,    146    Iowa,    280;    In   re 

Seattle,  54  Wash.  297  (103  Pac.  20). 

What  should  be  taken  into  account  in  doing  so  was 
pointed  out  in  Zinser  v.  Board,  137  Iowa,  660,  and  even 
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though  assessments  exceeding  benefits  might  be  authorized  by 
the  Legislature,  we  are  not  inclined  to  the  view  that  such  was 
its  intention  in  enacting  the  drainage  laws  of  this  state.  In 
re  Jenison,  145  Iowa,  215 ;  Pdbbeldt  v.  Hamilton  County,  144 
Iowa,  476.  These  decisions,  though  not  considering  the  point, 
proceed  on  the  theory  that  the  statutes  should  be  so  construed. 
No  personal  liability  is  imposed,  as  in  the  statute  construed  in 
Farwell  v.  Brick  Mfg.  Co.,  97  Iowa,  286.  See  25  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  1172;  14  Cyc.  1061;  Bolph  v.  City  of 
Fargo,  7  N.  D.  640  (76  N.  W.  242,  42  L.  B.  A.  646).  But 
this  question  is  not  raised  by  the  record  before  us.  The 
assessments  against  the  town  lots  range  from  a  few  cents  up  to 
$13.05,  and,  conceding  the  improvement  to  be  of  some  benefit 
to  each  lot,  it  is  impossible  to  deduce  from  this  record  that 
such  amount  is  less  and  how  much  less  than  that  assessed. 
Moreover,  an  examination  of  the  record  as  a  whole  has  con- 
vinced us  that  the  improvement  will  prove  of  substantial  bene- 
fit to  the  several  lots  and  much  more  to  the  forty-acre  tracts 
than  the  amounts  levied  against  theuL  No  useful  purpose  will 
be  served  by  a  review  of  the  evidence,  and  for  this  reason 
we  are  content  in  announcing  our  conclusion  without  more 
particulafly  specifying  the  reasons  which  have  led  thereto 
The  judgment  of  the  district  court  is  Affirmed. 


Alice  C.  Bailey  as  Executrix  of  the  Will  of  William  H. 
Bailey,  Deceased,  Appellee,  v.  The  City  op  Des  Moines, 
Appellant. 

Municipal  corporatiLoiui:  shbcial  assissmekts:  likitatiok  or 
1  amount:  estoppel.  Where  a  city  couneU  refused  the  offer  of 
petitioners  for  a  street  improvement  to  waive  the  statutory  limita- 
tion' of  the  amount  of  a  special  assessment,  and  proceeded  to  make 
the  improvement  on  its  own  motion  and  regardless  of  the  petition 
or  consent  of  the  property  owners,  the  rejected  oifer  could  not  be  re- 
lied on  as  an  estoppel  against  the  property  ownera  to  insist  on  the 
statutory  limitation  of  the  amount  of  the  assessment. 


748  Bailey  v.  City  op  Des  Moines.       [158  Iowa 

Same:    parol  evidence:    impeachment  op  becord.     A  citj  coiineil 

2  cannot  impeach  its  own  record  that  a  street  improvement  was  ordered 
by  the  council  on  its  own  motion,  without  reference  to  any  consent 
or  petition  of  property  owners,  by  parol  evidence  that  the  improve- 
ment was  petitioned  for  and  the  petition  was  considered,  but 
that  it  was  customary,  where  three-fourths  of  the  council  were  in 
favor  of  the  improvement,  to  make  the  record  show  that  the  resolu- 
tion was  passed  on  the  council's  own  motion  for  the  purpose  of 
avoiding  possible  defects  in  the  petition. . 

Same:     special  assessments:    estoppel.    The  fact  that  the  owner  of 

3  property  subject  to  special  assessment  was  the  city  attorney  and 
approved  the  form  of  contract  for  the  improvement,  would  not  estop 
his  executrix  from  objecting  to  the  assessment  of  his  property  on  the 
ground  that  it  exceeded  the  statutory  limitation. 

Same:     excessive  assessment:     burden  op  proof.    Where  a  city  at- 

4  tempts  to  assess  property  for  a  street  improvement  in  excess  of  the 
statutory  limitation,  it  has  the  burden  of  showing  some  ground  upon 
which  the  limitation  can  be  avoided;  and  a  property  owner  is  not 
chargeable  with  bad  faith  in  resisting  the  excessive  assessment. 

Same:    paving:     statute:     construction.    The  term  paving  as  used 

5  in  the  statute  authorizing  a  city  to  improve  a  street  by  curbing,  gut- 
tering, paving,  etc.,  contemplates  that  the  work  shall  all  be  done  as 
one  improvement,  where  the  street -has  not  already  been  curbed  and 
guttered;  and  it  cannot  treat  the  work  as  separate  and  independent 
items,  making  them  the  subject  of  contract  and  assessment  to  the 
extent  of  twenty-five  per  cent  of  the  value  of  the  abutting  property  in 
each  instance. 


Appeal  from  Polk  District  Court, — Hon.  James  A.  Howe, 

Judge. 

Thursday,  December  12,  1912. 
The  opinion  states  the  ease. — Affirmed. 

Bohert  0.  Brennan,  H,  W.  Byers  and  E,  C.  Carlson,  for 
appellant. 

Stipp  it  Perry,  for  appellee. 
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Weaver,  J. — Certain  special  assessments  having  been 
levied  upon  city  lots  owned  by  William  H.  Bailey,  since 
deceased,  for  expenses  incurred  in  the  paving,  guttering,  and 
curbing  of  a  street  known  as  Prospect  boulevard,  the  owner 
appealed  therefrom  to  the  district  court.  Upon  a  hearing  of 
the  evidence  the  district  court  modified  and'  reduced  said 
assessments  in  the  manner  hereinafter  mentioned,  and  the 
city  appeals  from  said  decision  to  this  court. 

The  material  facts  may  be  stated  as  follows:  Mr.  Bailey 
became  purchaser  of  the  lots  by  contract  in  June,  1909.  Prior 
to  that  time  in  the  year  1907  or  1908,  the  city  council  had 
ordered  the  construction  of  a  combined  curb  and  gutter  in 
front  of  the  property,  but  the  work  done  under  this  order 
had  been  rejected.  A  petition  in  which  Mr.  Bailey's  grantors 
joined  had  also  been  presented  to  the  council  for  paving  the 
street  In  this  petition  the  signers  waived,  or  offered  to  waive, 
the  benefit  of  the  statute  which  limits  the  liability  of  adjacent 
property  to  special  assessment  for  any  street  improvement  to 
25  per  cent,  of  its  actual  value.  Thereafter,  in  April,  1909, 
the  council,  after  the  usual  resolution  of  necessity,  ordered 
the  paving  of  said  street,  declaring  in  the  resolution  therefor 
that  such  order  was  made  ''without  the  petition  of  pn^erty 
owners."  The  work  of  paving  thus  ordered  and  the  final 
construction  of  the  curb  and  gutter  were  done  practically  at 
the  same  time,  but  under  separate  contracts.  The  schedule 
of  assessments  for  the  curbing  was  presented  to  the  council 
on  September  15, 1909,  and  five  days  later  a  like  schedule  for 
the  cost  of  the  pavement  was  also  presented.  Further  pro- 
ceedings for  the  consideration  of  objections  and  protests 
against  said  proposed  assessments  were  carried  along  in 
parallel  lines,  and  they  were  finally  approved  and  levied  at 
or  near  the  same  time.  Mr.  Bailey  appeared  at  the  hearings, 
and  protested  against  the  assessments  on  several  grounds, 
but  two  of  which  are  involved  in  this  appeal,  and  to  these 
alone  do  we  give  attention.  These  objections  are  (1)  that  the 
construction  of  the  pavement,  curb,  and  gutter  constitute  but 
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a  single  improvement,  and  that  but  one  special  assessment 
therefor  can  rightfully  be  levied  upon  the  adjacent  property 
for  the  expense  so  incurred;  and  (2)  that  the  assessments 
levied  by  the  council  exceed  in  amount  the  one-fourth  of  the 
actual  value  of  that  part  of  the  lots  in  question  which  is 
legally  chargeable  with  such  burden. 

The  council  having  overruled  these  objections,  Mr. 
Bailey  appealed  to  the  district  court,  which,  on  hearing  the 
evidence,  held  the  objections  well  taken,  and  reduced  the 
assessment  for  the  combined  improvement  to  the  sum  of 
$1,200,  which  it  found  to  be  the  one-fourth  of  the  actual 
value  of  the  property.  It  is  from  this  decision  that  the 
city  has  appealed. 

I.  The  first  question  r/gued  by  counsel  is  whether  the 
appellee,  as  the  heir  or  devisee  or  executrix  of  Mr.  Bailey's 
estate,  is  estopped  to  claim  the  benefit  of  the  above-cited 

statute.    It  is  the  contention  of  counsel  that 

^ '  toSo^ons  :    ^  Mr-  Bailey 's  grantors  had  signed  a  petition 

nSmts':  tSSto-    Waiving  the  benefit  of  the  statutory  limita- 

amount ;  ea-       tion  of  the  amount  of  special  assessment,  and 

tOPP6l.  ^ 

as  the  proceedings  for  the  construction  of  the 
pavement  were  already  in  progress  when  Bailey  entered  into 
the  contract  of  purchase,  he  took  the  property  subject  to  such 
waiver,  and  that  neither  he  nor  his  heirs  or  representatives 
can  be  heard  now  to  claim  the  benefit  of  the  limitation.  Under 
our  statute  the  work  of  street  improvement  at  the  expense  of 
adjacent  property  may  be  initiated  in  either  of  two  ways: 
Upon  the  petition  of  the  owners  of  a  majority  of  the  lineal 
front  feet  of  the  adjoining  property,  in  which  case  a  majority 
of  the  council  is  sufficient  to  pass  such  a  resolution,  or  upon 
the  council's  own  motion  which  authority  may  be  exercised 
only  when  three-fourths  of  all  the  members  of  the  council 
unite  in  adopting  the  proper  resolution.  Code,  section  793. 
When  the  final  order  for  such  improvements  is  entered,  it  is 
required  that  the  record  shall  be  made  to  ''show  whether  the 
improvement  was  petitioned  for  or  made  on  the  motion  of 
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the  council."  Code,  section  811.  The  authority  to  levy 
special  assessment  for  such  improvements  is  subject  to  the 
following  restriction:  ''Such  assessment  shall  not  exceed 
twenty-five  per  centum  of  the  actual  value  of  the  lot  or  tract 
at  the  time  of  the  levy,  and  the  last  preceding  assessment  roll 
shall  be  taken  as  prima  facie  evidence  of  such  value."  Code 
Supp.  1907,  section  792a.  So  far  as  the  city  records  are  con- 
cerned, they  do  not  disclose  that  the  petition  to  which  we 
have  referred  ever  received  any  consideration  at  the  hands  of 
the  council  and  still  less  do  they  show  its  acceptance  or 
approval.  On  the  contrary,  when,  in  obedience  to  the  statute, 
the  record  is  made  to  show  upon  whose  initiation  the  improve^ 
ment  was  undertaken,  it  is  there  declared  it  was  ''not  upon 
petition  of  the  property  owners."  For  present  purposes,  it 
may  be  conceded  that  a  property  owner  who  petitions  for  an 
improvement,  and  as  inducement  to  favorable  action  thereon 
offers  to  waive  the  benefit  of  the  statutory  restriction,  can- 
not be  heard  to  repudiate  his  undertaking  after  his  x>etition 
has  been  granted,  and  the  improvement  for  which  he  has  asked 
has  been  made;  but  it  seems  to  us  no  less  clear  that,  where 
the  council  does  not  accept  the  offer  of  the  petitioner,  and 
thereafter  proceeds  professedly  and  expressly  upon  its  own 
motion  to  exercise  its  statutory  i>ower  to  make  an  improve- 
ment of  that  nature  without  reference  to  the  request  or  con- 
sent of  the  persons  interested,  there  is  no  principle  of  law  or 
equity  which  will  entitle  the  city  to  set  up  the  offer  or  waiver 
contained  in  the  rejected  petition  as  an  estoppel  against  the 
property  owner's  assertion  of  his  statutory  rights. 

Extrinsic  evidence  was  offered  on  behalf  of  the  city  fhat 
it  was  the  custom  of  the  council  when  an  improvement  was 
petitioned  for,  and  three-fourths  of  the  members  were  in  favor 
^    „  ,      thereof,  to  make  the  record  show  that  the  reso- 

2.  Same:  parol  ' 

peadiment*?f     l^tion  was  passed  upon  the   council's  own 
record.  motion,  and  that  this  was  done  to  avoid  any 

trouble  or  complication  which  might  arise  over  any  after- 
discovered  defect  in  the  petition,  although  as  a  matter  of  fact 
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such  petitions  were  considered  and  accorded  influence  in 
determining  that  question.  In  our  judgment  the  trial  court 
correctly  refused  to  regard  this  testimony  as  either  competent 
or  material.  The  substance  of  such  showing  would  be  an  im- 
peachment by  the  city  of  its  own  records  by  parol  evidence 
that,  while  such  record  expressly  states  that  the  action  was 
taken  upon  the  council's  own  motion,  it  was  in  fact  taken 
upon  the  petition  of  the  property  owners.  This^  upon  familiar 
principles,  it  cannot  be  allowed  to  do.  It  is  true  that  per- 
sons who  have  petitioned  for  street  improvements  have  quite 
frequently  been  held  estopped  to  contest  the  assessments  thus 
resulting  because  of  irregularity  in  the  preliminary  pro- 
ceedings, and  it  is  not  unreasonable  to  suppose  that  the  ex- 
istence of  this  rule  was  one  reason  for  the  enactment  requir- 
ing the  city  to  make  of  record  the  fact  whether  the  work  had 
been  ordered  upon  petition  therefor  or  upon  the  council's  own 
motion.  A  petition  granted  is  one  thing ;  a  petition  rejected 
or  not  acted  upon  is  quite  another.  Whether  a  waiver  of 
this  character  made  by  a  grantor  binds  or  charges  the  prop- 
erty in  the  hands  of  a  grantee  who  purchases  it  after  the 
petition  has  been  signed,  but  before  the  work  has  been  com- 
pleted, or  any  assessment  made,  is  not  necessarily  involved  in 
this  record,  and  we  do  not  undertake  to  decide  it. 

It  is  further  argued  that  plaintiff  is  estopped  to  main- 
tain this  action  because  Mr.  Bailey  was  himself  the  city's 
attorney  from  April,  1908,  to  December,  1900,  and  as  such 

attorney,  and  after  he  purchased  the  prop- 

^'  asMMmente*?'     erty,  approved  the  form  of  contract  between 
es  ppe .  ^j^^  ^.^y,  ^^^  ^j^^  paving  contractor  who  i)er- 

formed  the  work  We  see  none  of  the  elements  of  estoppel 
in  this  transaction.  His  executrix  does  not  now  contest  or 
deny  the  liability  of  his  property  for  its  just  and  proper 
proportion  of  said  improvement,  and  surely  the  city  suffers 
no  wrong  in  being  prevented  from  exacting  more  than  such 
proportion. 

Again,  it  is  said  that  the  plaintiff  does  not  come  into 
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this  equitable  proceeding  with  clean  hands,  and  therefore, 
whatever  may  be  said  of  her  strictly  legal  rights,  she  is  not 
^    „    _  entitled  to  any  relief  at  the  hands  of  the  court. 

ment?^u%en    ^®  ^^^  ^^  *  ^^®  ^  Understand  upon  what 
of  proof.  principle  of  equity  or  of  morals  it  can  be  said 

that  Mr.  Bailey  or  his  executrix  is  chargeable  with  any  lack 
of  strict  rectitude  so  far  as  the  facts  and  circumstances  are 
disclosed  in  this  record.  The  appellant  claims  the  right  to 
assess  this  property  for  the  expense  of  making  these  improve- 
ments. The  appellee  admits  that  right,  and  under  the  decree 
below  her  property  is  taxed  for  that  purpose  to  an  entire 
one-fourth  of  its  value — the  full  proportion  allowed  by  statute 
— ^but  she  denies  and  contests  the  right  to  burden  her  prop- 
erty in  excess  of  that  limit.  The  burden  of  showing  some 
ground  upon  which  the  city  may  avoid  such  statutory  restric- 
tion and  compel  this  property  or  its  owner  to  pay  a  larger 
proportion  is  upon  the  appellant.  In  our  judgment  that 
burden  has  not  been  sustained,  and  the  district  court  did 
not  err  in  so  holding. 

II.    A  somewhat  more  difficult  question  is  encountered 
when  we  come  to  consider  whether  the  entire  work  of  paving, 
curbing,  and  guttering  is  to  be  considered  as  a  single  improve- 
ment.   The  statute  gives  to  cities  power  to 
^'  StotSte?*con?"   improve  any  street  by  grading,  parking,  curb- 

ing,  i>aving,  and  guttering  the  same  and  to 
assess  the  cost  thereof  upon  abutting  property  subject  to  the 
limitation  upon  the  maximum  assessment  hereinbefore  men- 
tioned.   Code,  section  792,  and  Code  Supp.,  section  792a. 

The  argument  on  the  part  of  the  city  is  that  this  statute 
makes  the  work  of  paving,  curbing,  and  guttering  independent 
items  of  street  improvement,  and  the  council  may  lawfully 
so  treat  them,  and  make  them  the  subject  of  separate  and 
distinct  contracts.  Starting  with  this  construction  of  the 
statute,  it  is  insisted  that  the  council  did  not  exceed  its  powers 
in  making  the  pavement,  and  the  curb  and  gutter  which  border 
it,  the  subject  of  separate  contracts,  each  of  which  in  the 
Vol.  1581a.— 48 
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matter  of  assessments  upon  abutting  property  is  to  be  con- 
sidered without  reference  to  the  other,  and  for  the  cost  of 
either  of  which  assessments  may  be  made  up  to  the  25  per  cent, 
limit.  If  this  be  true  as  broadly  as  claimed,  then  the  owner 
of  a  lot  abutting  upon  a  city  street  is  indeed  in  a  desperate 
strait,  for  such  construction  would  enable  the  city  at  one  and 
the  same  time  to  park,  curb,  pave,  and  gutter  the  street  by 
four  separate  contracts,  followed  by  four  separate  special 
assessments  each  up  to  the  full  limit  of  25  per  cent,  of  the 
actual  value.  We  cannot  believe  that  such  result  or  such 
possibility  was  contemplated  by  the  Legislature.  It  is  doubt- 
less true  that  in  the  outlying  and  less  crowded  parts  of  a  city 
it  is  sometimes  found  desirable  to  improve  and  use  streets  in  an 
unpaved  condition  and  sometimes  to  curb  or  gutter  the  same, 
and  let  the  larger  enterprise  of  paving  await  the  growth  of  the 
city  and  the  increase  of  trafSc  which  shall  justify  it.  Under 
such  circumstances,  we  think  there  can  be  no  reasonable 
doubt  that  the  city  can  order  either  or  any  of  such  improve- 
ments, and  lawfully  provide  for  assessing  the  cost  upon  abut- 
ting property.  But,  when  it  undertakes  to  pave  a  street  not 
already  supplied  with  suitable  curbs  and  gutters,  we  are  of 
the  opinion  that  *' paving,"  as  the  word  is  used  in  the  statute 
and  as  understood  and  employed  in  ordinary  usage,  includes 
both  curb  and  gutter  without  which  a  pavement  is  manifestly 
incomplete.  It  has  been  held  that  authority  to  pave  includes 
authority  to  complete  the  same  by  the  construction  of  curbs 
and  gutters  because  ''the  curbstones  are  necessary  in  order 
to  secure  the  gutters,  and  are  in  this  view  a  part  of  the  pave- 
ment of  the  street.'*  Warren  v.  Henly,  31  Iowa,  31;  Dawn- 
ing V.  Dcs  Moines,  124  Iowa,  289.  The  different  jwwers  con- 
ferred upon  the  city  for  the  improvement  of  streets  are  de- 
signed to  meet  different  conditions  and  relieve  different  needs; 
but  from  the  fact  that  under  appropriate  conditions  the  city 
may  lawfully  require  either  curbing,  guttering,  or  paving  it 
does  not  follow  that,  in  ordering  the  paving  of  an  uncurbed 
or  unguttered  street,  it  can  make  paving,  guttering,  and  curb- 
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ing  a  matter  of  two  or  three  independent  improvementa,  and 
thereby  avoid  the  limit  which  the  law  places  upon  the  burden 
cast  upon  abutting  property.  A  very  similar  question  arose 
in  New  York  where  the  limit  of  a  special  assessment  for  any 
one  improvement  is  one-half  of  the  value  of  the  property.  In 
that  case,  as  in  this,  the  city  undertook  to  levy  separate  assess- 
ments for  paving  and  for  curbing  and  guttering,  the  aggre- 
gate of  which  assessments  was  in  excess  of  the  legal  limit. 
The  work  was  done  under  separate  resolutions  or  orders,  one 
of  which  was  dated  in  the  year  1871  and  the  other  in  1872. 
Of  this  state  of  facts  the  court  says: 

If  these  assessments,  though  resulting  from  separate 
apportionments  and  though  confirmed  at  different  times,  are 
for  the  expense  of  what  is  practically  and  really  one  im- 
provement, then  the  phrase  from  the  act  of  1840,  'in  any 
one  case,'  applies,  and  there  was  substantial  error  in  the 
assessment.  ...  If  the  paving  of  a  street  is  so  disconnected 
from  other  work  upon  the  street  in  necessity  and  effect  as 
to  be  a  different  and  separate  improvement  from  grading, 
regulating,  setting  of  curb,  and  gutter  stones  and  flagging, 
or  if  the  adoption  of  a  peculiar  kind  of  pavement  is  so,  then 
there  may  be  said  to  have  been  two  classes  of  improvement 
upon  this  street.  If  they  are  not  so  disconnected,  then  it  can- 
not be  said  that  there  was  that  lapse  of  time  between  the 
ordering  of  them  as  to  make  them  distinct.  .  .  .  That  it 
was  not  all  done  at  once  does  not  necessarily  determine  that 
it  was  two  distinct  improvements.  Necessarily  regulating 
and  grading  must  precede  paving,  and  so  must  to  some  degree 
the  setting  of  curb  and  gutter  stones.  Nor  is  the  fact  that 
there  were  different  kinds  of  pavement  on  different  parts  of 
the  street  conclusive  that  these  were  distinct  improvements. 
...  If  one  improvement,  then  there  should  have  been  but 
one  assessment ;  and,  if  but  one  assessment,  it  could  not  have 
exceeded  the  half  assessed  value  of  the  lots,  and,  as  it  does 
exceed  that,  it  is  to  some  extent  illegal.  (In  re  Walter,  75 
N.  Y.  356.) 

The  propriety  and  justice  of  such  holding  is  too  manifest 
to  require  argument  in  its  support.    That  the  paving,  curb- 
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ing,  and  guttering  in  cases  of  this  character  do  constitute  a 
single  improvement  is  quite  clear.  That  it  is  so  regarded  by 
engineers  and  others  skilled  in  such  work  appears  in  evi- 
dence, and,  even  if  such  evidence  be  held  inadmissible,  the 
fact  is  one  of  common  observation  and  common  knowledge 
which  the  court  cannot  ignore.  See  our  cases  already  cited. 
Warren  v.  HerUy,  31  Iowa,  31 ;  Downing  v.  Des  Moines,  124 
Iowa,  289.  See,  also,  Schenley  v.  Convmonwealth,  36  Pa.  29 
(78  Am.  Dec.  367) ;  Jacquemin  v.,Finnegan,  39  Misc.  Rep. 
628  (80  N.  Y.  Supp.  207) ;  Huidekoper  v.  MeadvUle,  83  Pa. 
158.  In  the  case  before  us  the  curb  and  guttering  were  first 
ordered  and  a  curb  and  gutter  were  first  constructed,  but, 
being  rejected  by  the  city,  they  were  reconstructed  at  or  about 
the  same  time  and  part  of  the  same  general  improvement  with 
the  paving.  As  already  remarked,  the  mere  difference  in  time 
between  the  orders  upon  which  such  work  was  done  is  not 
sufficient  to  make  it  anything  more  or  less  than  a  single 
improvement. 

It  follows  from  the  foregoing  discussion  that  the  trial 
court  did  not  err  in  treating  the  two  assessments  as  constitut- 
ing a  single  burden  and  applying  thereto  the  limit  fixed  by 
the  statute. 

The  judgment  appealed  from  is  therefore  Affirmed. 
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Accord  and  SATisrAcrfON  to  Actions 

AOOOBD  AND  SATISFACTION. 

Settlement:  Tender:  Acceptance:  Effect.  Where  there  was  a  good 
faith  (fispute  and  disagreement  as  to  the  amount  due  on  an  unliqui- 
dated claim,  a  tender  of  a  certain  sum  in  full  settlement  and 
liquidation  of  the  claim  must  be  either  unconditionally  accepted  or 
rejected.  The  acceptance  and  crediting  of  a  sum  tendered  in  full 
payment  on  the  amount  claimed  will  constitute  an  accord  and  full 
satisfaction.    Sparks  v.  Spaulding  Mfg.  Co.,  491. 

Settlement  of  Utigation  by  referee  in  bankruptcy.  A  settlement  of 
litigation  made  by  a  trustee  in  bankruptcy  and  approved  by  the 
referee,  after  notice  to  creditors,  was  valid  and  binding.  Lake  v. 
Dredge,  725. 

ACCOUNTING.    See  Pabtnikship. 

ACTIONS. 

Certiorari:  Who  may  maintain  same.  Oertiorari  is  not  a  remedy 
available  to  an  individual  who  has  no  direct  interest  in  the  matter 
to  be  reviewed,  and  who  does  not  show  that  he  will  suffer  special 
injury  beyond  that  which  will  affect  him  in  common  with  the  gen- 
eral public,  or  others  similarly  situated;  especially  where  there  is 
another  available  remedy.   Keely  v.  Supervisors,  205. 

Change  of  Tenve:  Implied  contract:  Waiver  of  error.  An  action 
must  be  brought  in  the  county  where  the  defendant  resides,  unless 
founded  upon  a  written  contract  expressly  providing  for  performance 
at  some  other  place.  A  contract  by  implication  will  not  confer 
Jurisdiction  in  a  county  other  than  that  of  defendant's  residence. 
So  that  where  a  lease  providing  for  payment  of  rent  in  a.  county 
other  than  the  tenant's  residence  had  expired,  an  action  in  that 
county  for  rent  which  accrued  while  the  tenant  was  holding  over 
was  on  an  implied  contract,  and  subject  to  removal;  and  the  error 
in  refusing  the  change  was  not  waived  by  going  to  trial.  Wixom 
▼.  Hoar,  426. 
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Change  of  venue:  Waiver.  Nor  was  the  error  in  denying  a  change 
.  of  venue  in  this  case  waived  by  reason  of  the  fact  that  some 
time  after  the  ruling  on  the  motion  to  change  the  defendant  filed 
a  substituted  answer,  admitting  that  he  used  and  occupied  the 
lands  described  in  the  petition  substantially  on  the  terms  alleged, 
and  that  the  agreed  rental  was  the  sum  stated  by  the  plaintiff 
and  was  payable  at  the  place  specified  by  him.    Idem. 

Misjoinder  of  causes.  An  ordinary  law  action  cannot  be  joined  with 
an  action  in  equity;  and  when  tendered  by  an  amendment  it  should 
be  stricken  on  m'otion.  In  this  action  to  enjoin  the  enforcement 
of  an  ordinance  relating  to  wharfage  fees,  an  amendment  alleging 
payment  of  the  fees  under  duress,  and  seeking  to  recover  the  same 
batk,  should  have  been  stricken  for  misjoinder.  Keckevoet  v.  City 
of  Dubuque,  631. 

ADVERSE  POSSESSION.    See  Partition— Beal  Pbopxrty. 
AGENOY. 

Contracts:  Revocation.  Although  an  agency  contract  for  the  sale 
of  land  on  commission  provided  that  it  should  expire  at  a  certain 
date,  it  was  subject  to  revocation  by  the  principal  at  any  time 
prior  thereto.    Mosnat  v.  Berkheimer,  177. 

Contracts:  Revocation:  Notice:  Evidence.  To  be  effective  notice 
of  the  revocation  of  an  agency  contract  for  the  sale  of  land  must 
be  given  to  the  agent  and  those  who,  from  a  knowledge  of  his 
authority  or  previous  dealings  with  him,  would  be  likely  to  con- 
tinue to  deal  with  him  relying  on  his  authority.  In  this  action  the 
evidence  is  held  to  justify  a  finding  of  such  notice  to  a  purchaser 
as  would  put  a  prudent  man  on  inquiry  as  to  the  agent's  authority. 
Idem. 

Action  for  commission:  Evidence.  In  this  action  for  commissions 
for  finding  a  purchaser  for  coal  lands  of  defendant,  the  evidence 
is  held  to  require  submission  of  the  question  of  whether  plaintiff 
found  a  purchaser  for  the  land,  under  the  alleged  agreement  with 
defendant  to  do  so  for  a  compensation. .  Seevers  v.  Cleveland 
Goal  Co.,  574. 

Instructiona:  Conformity  with  isanes.  Where  the  petition  alleged 
no  agreement  as  to  the  amount  of  commissions  to  be  paid  for 
finding  a  purchaser  for  land,  and  there  was  no  evidence  that  the 
reasonable  value  of  the  service  was  a  certain  percentage,  but  the 
evidence  showed  that  a  less  percentage  had  been   paid  in  such 


Index,  Vol.  158.  759 

AoBNCT  Continued 

cases,  an  instruction  that  the  measure  of  plaintiff's  recovery  was 
a  certain  specified  percentage  of  the  purchase  price  was  erroneous. 
Idem. 

Same.  In  an  action  for  commissions  for  the  sale  of  land,  in  which 
it  was  admitted  that  the  price  of  the  land  was  not  fixed  and 
that  plaintiff  did  not  have  the  exclusive  right  of  sale,  an  instruc- 
tion that  the  fact  that  defendant  did  not  know  that  the  purchasers 
had  been  communicating  with  plaintiff  about  the  land  was  not  con- 
trolling, and  that  plaintiff  had  but  simply  to  find  a  purchaser  able, 
ready  and  willing  to  buy  to  be  entitled  to  his  commission,  was 
erroneous.    Idem, 

Same:  Procuxing  cause:  Instrnctioii.  It  is  the  duty  of  the  court 
when  it  attempts  to  instruct  upon  a  matter  which  the  parties 
have  raised  by  the  evidence  to  give  a  proper  instruction.  Thus 
where  there  was  evidence  tending  to  show  that  at  the  time  when 
the  owner  and  the  purchaser  of  land,  claimed  to  have  been  pro- 
duced by  plaintiff,  met  to  consider  the  matter,  the  owner  was 
not  aware  that  plaintiff  had  been  corresponding  with  the  purchaser 
or  was  instrumental  in  calling  his  attention  to  the  lands,  and 
the  purchaser  was  not  aware  that  the  lands  were  those  concerning 
which  he  and  plaintiff  had  corresponded,  the  court  should  have 
instructed  that  if  the  jury  so  found  then  plaintiff  could  not  be 
said  to  have  brought  the  parties  together,  and  was  not  the  pro- 
curing cause  of  the  sale.    Idem, 

Same:  Agency  contract:  Implied  promise  to  pay.  Mere  knowledge 
by  the  owner  of  lands  that  one  in  his  employ  is  performing  a 
particular  service  in  procuring  a  customer,  with  the  expectation 
of  receiving  extra  compensation,  is  not  sufficient  to  raise  an  im- 
plied promise  of  the  employer  to  pay  an  additional  sum;  the 
employee  must  go  further  and  prove  an  agreement  for  extra  com- 
pensation.   Idem, 

Same:  Estoppel:  Ratification;  Pleading.  A  contract  by  ratifica- 
tion, or  perhaps  estoppel,  may  be  proved  under  a  general  allega- 
tion that  such  a  contract  was  made,  although  as  a  rule  estoppel 
must  be  pleaded;  as  the  question  then  becomes  one  of  evidence 
to  prove  the  contract  rather  than  one  of  estoppel    Idem, 

Commission  contract:  Pleading:  Recovery.  Where  an  agent  seeks 
to  recover  compensation  for  negotiating  an  exchange  of  property, 
and  alleges  an  express  contract  to  pay  a  stipulated  price  for  his 
services,  he  cannot  recover  on  (gMLnXum  merykiX,  Stapp  and 
Hendrick  v.  Godfrey,  376. 
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Same:  Middleman:  Right  to  commissions.  An  agent  in  acting 
as  a  middleman  simply  undertakes  to  get  the  parties  together, 
and  not  to  negotiate  for  either  of  them;  and  when  understand - 
ingly  employed  he  may  receive  a  commission  from  both,  with  or 
without  the  consent  of  the  other.    Id^m, 

Same:  Instruction.  Where  the  pleadings,  in  an  action  to  recover 
commissions  for  the  exchange  of  property,  are  drawn  wholly  upon 
the  theory  that  defendant  knew  plaintiff  was  to  receive  compen- 
sation from  the  other  party,  and  not  that  plaintiff  was  simply 
acting  as  a  middleman  for  the  sole  purpose  of  bringing  the  parties 
together,  there  was  no  necessity  for  an  instruction  defining  mid- 
dleman, in  the  absence  of  a  request.    Idem, 

Same:  Right  to  commissions:  InstmctionB.  If  an  agent  is  em- 
ployed simply  to  get  the  parties  together,  with  no  power  to  nego- 
tiate for  either,  the  law  implies  notice  to  the  principal  that  he 
vikj  receive  a  commission  from  both;  but  if  he  is  employed  to 
find  a  purchaser  or  make  a  sale,  he  cannot  receive  compensation 
from  both  without  the  consent  of  each;  and  where  the  case  was 
tried  on  the  theory  of  actual  knowledge  by  defendant  that  plain- 
tiff was  to  receive  compensation  also  from  the  other  party,  and  the 
court  submitted  the  case  on  that  theory,  plaintiff  could  not  com- 
plain that  the  court  did  not  instruct  on  the  theory  of  implied  notice. 
Idem, 

Same:  Middleman.  An  agent  employed  by  both  parties  to  make  an 
exchange  of  properties,  and  who  actually  participates  in  the  nego- 
tiations, is  not  a  middleman.    Idem, 

Same:  Pleadings:  Burden  of  proof.  Where  the  plaintiff  alleged 
an  express  contract  for  the  payment  of  commissions,  and  in  reply 
to  the  defense  that  he  had  received  compensation  from  the  .other 
party,  he  alleged  that  defendant  knew  that  he  was  expecting  the 
same,  the  burden  was  upon  him  to  show  that  defendant  had  such 
knowledge  when  he  promised  to  pay  plaintiff  a  commission.    Idem, 

ANTI-PASS  LAW.    See  Statutes. 

APPEAL.     3^  Drainage — Mobtoaoes — ^Wills. 

Abstract:  Time  of  filing.  Where  appellee's  amended  abstract  was 
filed  as  soon  as  the  points  for  reversal  relied  upon  by  appellant 
were  known,  though  not  in  time,  it  will  not  be  stricken.  Kerr  ▼. 
Yager,  69. 
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Abstract:  Cost  of  printing.  Where  the  appellee  failed  to  number 
the  lines  or  to  index  his  amendment  to  the  abstract  the  cost  of 
printing  the  same  was  taxed  to  him,  but  the  abstract  was  not 
stricken.    In  re  Estate  of  Oldfield,  98. 

Additional  abstract:  Motion  to  strike.  Where  the  appellant's 
abstract  did  not  set  out  a  full  statement  of  the  agreed  state- 
ment of  facts  on  which  the  case  was  submitted,  appellee's  addi- 
tional abstract  containing  a  complete  copy  of  the  same,  will  not 
be  stricken,  although  the  entire  stipulation  may  not  have  been 
required  to  make  the  correction.     Theobald  v.  Flynn,  360. 

Appeal  by  infant:  Jurisdiction:  Dismissal.  Although  an  appeal 
taken  by  a  minor  himself  rather  than  through  his  guardian  is 
irregular,  still  the  court  will  acquire  jurisdiction  thereby,  and  the 
appeal  should  not  be  dismissed  for  that  reason.  First  National 
Bank  ▼.  Casey,  349. 

Parties:  IMsmissal.  A  member  of  a  co-partnership  against  whom 
judgment  was  entered  on  default  need  not  be  made  a  party  to 
an  appeal  by  the  other,  as  a  reversal  of  the  judgment  could  not 
affect  him  prejudicially;  and  failure  to  serve  the  co-partner  with 
notice  was  not  ground  for  dismissal  of  the  appeal.    Idem, 

Notice:  Sufficiency.  A  notice  of  appeal  need  not  be  signed  by  the 
appellant  in  person ;  it  is  sufficient  if  signed  by  his  attorney.  In  re 
Estate  of  Oldfield,  98. 

Notice  of  appeal:  Parties.  Co-parties  whose  interests  may  be  prej- 
udicially affected  by  a  modification  or  change  of  the  judgment 
must  be  served  with  notice  of  the  appeal;  and  the  fact  that 
notice  of  the  action  was  served  outside  the  state  will  not  obviate 
the  necessity  of  serving  notice  of  appeal.    Tukey  v.  Foster,  311. 

Same.  Where  the  reversal  on  appeal  of  a  decree  foreclosing  a  mort- 
gage on  a  judgment  in  rem  would  continue  the  obligation  with- 
out affording  any  relief  by  way  of  subrogation,  the  mortgagor  and 
purchasers  of  the  mortgaged  property  were  co-parties  whose  inter- 
ests would  be  affected  by  the  reversal,  and  should  be  served  with 
notice  of  the  appeal.    Idem, 

Settlement  of  litigation:  Effect.  On  appeal  from  a  judgment  can- 
celling a  conveyance,  the  appellant  cannot  maintain  the  appeal, 
where,  pending  the  same  the  litigation  was  settled,  and  where 
he  did  not  return  or  offer  to  return  the  consideration  received, 
although  he  was  unable  to  return  the  same.    Lake  v.  Dredge,  725. 


762  Index,  Vou  158. 

Afpial  Contlniied  vo  ATTACBmirr 

Reviewable  questions.  In  habeas  corpus  proceedings  for  the  dis- 
charge of  one  arrested  for  violating  the  anti-pass  law,  tried  upon 
an  agreed  statement  of  facts  in  which  no  question  of  burden  of 
proof  was  raised,  and  defendant  did  not  testify,  the  provisions  of 
the  law  relating  to  privilege  from  testifying  and  exemption  from 
prosecution  were  not  involved,  and  therefore  not  reviewable  on 
appeal.    Schults  v.  Parker,  42. 

Findings  of  fact:  Review.  Where  the  evidence  is  in  such  conflict 
as  to  require  submission  of  the  issue  to  the  jury,  its  finding  will 
not  be  reversed  on  appeal.    (/Neil  v.  Redfield,  246. 

Timeliness  of  action:  Review.  Where  objection  to  the  timeliness 
of  an  action  was  in  no  manner  brought  to  the  attention  of  the 
trial  court  it  wiU  not  be  considered  on  appeal.  Waterloo  Lumber 
Co.  V.  Des  Moines  Insurance  Co.,  563. 

ARGUMENT.    See  New  Trial. 
ATTA( 


Judgments:  Service  by  publication.  Personal  judgment  cannot  be 
rendered  against  a  defendant  in  attachment  proceedings  who  was 
served  by  publication,  and  jurisdiction  will  not  be  acquired  until 
it  is  ascertained  that  the  garnishee  is  indebted  to  him.  Gutschen- 
ritter  v.  Whitmore,  252. 

Garnishment:  Judgment:  Service  by  publication.  A  judgment 
against  a  garnishee  served  by  publication  is  not  to  be  regarded 
as  final  like  a  personal  judgment;  neither  is  it  evidence  that  any- 
thing was  owing  by  him,  nor  is  it  a  bar  to  subsequent  action, 
unless  satisfied  by  the  garnishee;  nor  can  an  action  be  maintained 
thereon ;  and  it  may  be  assailed  by  other  attaching  creditors  or  by 
strangers.    Idem, 

Same:  To  sustain  a  judgment  against  a  garnishee  there  must  be  a 
finding  that  defendant  was  indebted  to  plaintiff,  and  that  the  gar- 
nishee was  indebted  to  the  defendant,  otherwise  the  entry  will  be 
of  no  validity.  In  the  instant  case  the  amount  owing  by  defend- 
ant to  plaintiff  was  not  expressly  found,  but  clearly  to  be  inferred 
from  the  findings  therein,  and  is  sufficient  to  authorise  judgment 
against  the  garnishee.    Idem. 

Sunt:  Judgment:  Sufficiency.  A  judgment  entry  in  garnishment 
proceedings  which  recited  that  the  cause  came  on  for  hearing  on 


Index,  Vol.  158.  763 

Attachkbnt    Continued  to  CAUuns 

the  answer  of  the  garnishee,  the  defendant  not  appearing,  and  that 
legal  notice  of  the  action  and  of  the  garnishment  had  been  given 
by  publication,  proof  of  which  was  on  file,  and  that  the  garnishee 
was  indebted  to  the  defendant  in  a  stated  sum,  sufficiently  referred 
to  notice  of  the  suit  and  of  the  garnishment.    Idem. 

Same:  Where  the  attachment  defendant  was  served  by  publication 
so  that  personal  judgment  could  not  be  rendered  against  him,  the 
judgment  against  the  garnishee  need  not  refer  to  the  original  judg- 
ment against  the  defendant.    Idem. 

ATTORNEY'S  FEES.    See  Guaboianship. 

AUTOMOBILES.    See  Nbglioincs. 

BANKRUPTCY.    See  Accord  and  Satisfaction. 

BONDS.     See  Schools. 

Irrigation  bonds:  Liens:  Statutes.  Irrigation  bonds  issued  under 
the  statutes  of  Colorado,  which  provide  for  the  issuance  of  irriga- 
tion district  bonds  to  be  paid  from  annual  assessments  upon 
the  land  within  the  district,  are  not  a  special  lien  upon  the  lands 
of  the  district,  but  the  assessments  levied  for  payment  of  the 
bonds  are  liens;  and  a  decree  of  court  which  attempts  to  make 
the  bonds  a  specific  lien  is  in  excess  of  jurisdiction.  Condit  v. 
Johnson,  209. 

Same:  Foreign  laws:  Presumption.  In  the  absence  of  any  show- 
ing to  the  contrary  it  will  be  presumed  that  the  statues  and  laws 
of  another  state  are  the  same  as  those  of  this  state;  and  under 
the  law  of  this  state  the  bonds  issued  for  a  public  improvement 
are  not  a  lien  upon  the  property  of  the  municipality  or  district. 
Idem. 

BOUNDARIES.    See  Real  Pbopbrtt. 

BURGLARY.    See  Ceiminal  Law. 

0ABBDBB8. 

Transportation  of  live  stock:  Contracts  for  special  service:  Invalid- 
ity. The  agreement  of  a  railway  company  with  the  shippers  of 
live  stock  that  if  the  latter  would  get  together,  or  induce  others 
to  join  them,  and  furnish  sufficient  stock  to  fill  ten  cars  or  more 
the  company  would  furnish  a  special  train  for  its  shipment  from 
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a  point  in  Iowa  to  Chicago,  at  rates  chained  for  transportation  in 
regular  trains,  is  in  violation  of  the  Interstate  Commerce  Act  and 
void;  and  no  recovery  can  be  had  for  injury  occasioned  by  its 
breach.    Siemonsma  v.  Railway  Co.,  483. 

Transportation  of  live  stock:     Negligence:     Pleadings:     Evidence. 

Where  the  plaintiff  in  an  action  for  negligence  in  the  transpor- 
tation of  live  stock  made  no  general  allegations  concerning  the 
condition  of  the  stock  when  delivered  to  the  defendant,  and  when 
received  at  its  destination,  but  specifically  alleged  particular  acts 
of  negligence,  his  recovery  is  dependent  upon  proof  of  the  par- 
ticular acts.  In  this  action  it  was  alleged  that  by  switching  the 
car  in  a  negligent  manner  the  horses  were  thrown  down  and  one 
was  so  injured  as  to  cause  its  death.  Held,  that  the  evidence  of 
the  negligence  charged  was  sufficient  to  take  the  issue  to  the  jury. 
Thompson  v.  Railway  Co.,  235. 

Same:  Negligence:  Evidence.  The  fact  that  a  shipper  of  stock 
accompanies  the  same  and  undertakes  to  look  after  it  in  a  lim- 
ited way  does  not  relieve  the  carrier  of  the  duty  to  use  due  care 
in  handling  the  car.  In  this  action  the  question  of  defendant's 
negligence  in  handling  the  car  was  for  the  jury.    Idem, 

Same:  Evidence  of  experts  that  one  of  the  horses  was  incurably  sick 
at  the  time  of  the  injury  was  not  conclusive  that  its  death  was 
not  caused  by  the  negligent  handling  of  the  car,  where  there  was 
also  evidence  that  the  animal  was  well  before  the  accident,  and 
that  after  being  thrown  down  and  trampled  upon  by  other  horses 
it  was  thereafter  sick  until  it  died;  but  the  question  of  the  cause 
of  its  death  was  for  the  jury.    Idem, 

Same:  Instmctions.  The  mere  fact  that  a  veterinary  surgeon  might 
have  had  another  and  better  chance  of  saving  an  animal  injured 
while  en  route  would  not  of  itself  render  the  carrier  liable  fpr  its 
death;  and  refusal  of  an  instruction  to  that  effect,  of  which  there 
was  no  evidence,  was  proper,  even  though  correct  in  the  abstract. 
Idem. 

CSSnOBASL    See  Actions. 

CHANGS  OF  VENUS.    See  AonoNS. 

COMMISSION  CONTRACTS.    See  Aoinot. 

CONDEMNATION  OF  PROPERTY.    See  Emxnint  Domain. 
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Bee  also  Aosnct — ^Infants — ^Insuranci&— Sales. 

Constrvction.  Where  an  instrument  is  partly  written  and  partly 
printed,  the  written  portion  will  control  in  case  of  apparent 
inconsistentcy.    Low  v.  Mullarky  &  Long,  15. 

Contract  of  employmeiit:  Breach:  Action  therefor.  Where  an 
insurance  society  refused  to  perform  its  contract  of  employment 
with  an  officer  and  agent,  to  pay  a  stated  salary  per  month  and 
expenses  in  advance,  the  agent  was  entitled  to  treat  the  refusal 
as  a  breach  of  the  contract  and  to  sue  therefor  at  onoe.  Kelley 
T.  Royal  Neighbors,  547. 

Same:  Dischaxse  of  agent:  Eridence.  Where  the  plaintiff  as  the 
agent  of  the  defendant  society  accepted  compensation  for  her  serv-' 
ices  for  a  time,  as  requested  by  the  supreme  officer,  after  the  board 
of  managers  had  recommended  her  discharge,  but  prior  to  the  expi- 
ration of  her  term  of  office,  the  bill  and  voucher  for  such  service 
was  admissible,  in  an  action  for  salary  for  the  balance  of  the  term ; 
as  bearing  on  the  defense  of  acquiescence  in  the  disapproval  of 
the  board  to  her  continuing  the  service  for  the  term.    Idetn* 

Same:  Compensation:  Evidence.  Where  an  agent  of  the  society 
was  discharged  from  one  position  and  given  another,  a  witness 
who  had  held  the  second  position  was  competent  to  state  the 
amount  that  might  be  earned  in  such  employment  by  the  exercise 
of  reasonable  diligence.    Idem. 

Same:  Recovery  of  compensatioB:  Tender  of  services:  Brideace. 
Where  the  evidence  was  such  as  to  indicate  that  a  tender  of  plain- 
tiff's services  for  the  balance  of  the  term  would  have  been  unavail- 
ing, the  questions  of  whether  it  was  necessary  for  plaintiff  to  have 
tendered  performance  in  order  to  recover,  or  whether  she  acquiesced 
in  her  claimed  dischai^^e,  were  for  the  jury.    Idem, 

Same.  Where  the  by-laws  of  an  insurance  society  provided  that  the 
supreme  officer  and  board  of  managers  should  determine  the  sal- 
ary one  employed  as  instructor  should  receive,  evidence  that  at  a 
meeting  of  the  board  at  which  the  supreme  officer  was  present  and 
participated  in,  a  resolution  was  adopted  that  no  person  employed 
as  instructor  should  receive  any  salary  except  such  as  local  lodges 
might  pay,  was  admissible  in  an  action  for  breach  of  the  contract 
of  employment,  based  on  refusal  of  the  society  to  pay  the  salary. 
Idem, 
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compensation  for  the  balance  of  the  term  of  employment,  after  an 
alleged  improper  discharge,  the  measure  of  damages  is  the  diifer- 
ence  between  the  amount  she  would  have  earned  under  the  contract 
and  the  amount  actually  earned,  or  which  might  have  been  earned, 
in  similar  employment  during  that  time.    Idem. 

Contract  of  employment:  Secovery  on  quantum  meruit:  Bvidenoe. 
One  basing  an  action  for  services  entirely  upon  an  express  oon- 
tratet  cannot  recover  upon  quanivm  memU;  but  direct  evidence 
of  the  contract  is  not  required  to  authorize  recovery  if  the  facts 
and  circumstances  fairly  show  such  agreement.  The  fact  that  plain- 
tiff performed  services  for  deceased  when  taken  in  connection  with 
the  character  of  the  service,  absence  of  relationship,  and  all  the 
surrounding  circumstances,  are  held  sufficient  to  raise  a  presump- 
tion that  plaintiff  entered  the  service  under  an  express  agreement. 
In  re  Estate  of  Oldfield,  08. 

Same:  Limitations.  Where  the  evidence  showed  that  the  servtoe 
was  continuous  for  a  series  of  years,  with  the  exception  of  two  or 
three  brief  absences  or  visits,  that  part  of  the  claim  accruing  more 
than  five  years  prior  to  commencement  of  the  action  was  not 
barred.     Idem, 

'  Same:  Instruction.  An  instruction  authorizing  recovery  for  services 
regardless  of  the  express  agreement  relied  upon  by  plaintiff  was 
erroneous.    Idem, 

Same:  Instructions:  Amount  of  recovery:  Reversible  error.  An 
instruction  authorizing  recovery  on  one  count  for  personal  services 
of  more  than  the  amount  claimed  in  the  petition  was  reversible 
error;  it  being  impossible  to  determine  on  appeal  how  much  was 
allowed  on  each  count.    Idem, 

Merger.  The  oral  agreement  of  a  decedent  to  convey  certain  land 
in  consideration  of  services  rendered  is  merged  in  and  satisfied  by 
a  subsequent  conveyance  of  his  land  to  claimant,  even  though 
the  grantee  paid  full  consideration  imder  the  written  contract. 
Rageth  v.  Bolinger,  152. 

Pleadings:  Evidence.  Where  the  cause  of  action  as  pleaded  was 
based  upon  a  written  contract  to  sell  goods  on  commission,  admis- 
sion of  evidence  of  a  subsequent  oral  agreement  of  a  different 
character  was  reversible  error.  Bradley,  Merriam  &  Smith  v. 
Goetsche,  77. 
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Performance:  Demand:  Damages.  Where  the  grantor  of  land,  as 
one  of  the  provisions  of  the  contract  of  sale,  agreed  to  take  up 
and  carry  for  a  definite  time  a  mortgage  assumed  by  the  grantee 
in  case  the  mortgagee  would  not  extend  the  time  of  payment,  the 
grantee  was  not  bound  to  ascertain  whether  the  mortgagee  would 
extend  the  same  prior  to  the  date  of  its  maturity,  or  to  demand  of 
the  grantor  on  the  date  of  its  maturity  that  he  take  the  same 
up,  to  authorize  recovery  of  damages  for  breach  of  the  agreement; 
but  it  was  sufficient  if  he  gave  notice  and  made  such  demand 
within  a  reasonable  time.    Johnson  v.  Converse,  684. 

Rescission:  Return  of  consideration.  A  contract  for  the  settlement 
of  litigation,  though  procured  by  fraud,  is  only  voidable;  and  can 
only  be  rescinded  and  cancelled  by  returning,  or  offering  to  return, 
the  consideration  received  thereunder.    Lake  v.  Dredge,  725. 

CONSPIRACY.    See  Criminal  Law. 
00NVE7AN0ES. 

.Covenants:  Liability  of  grantor.  Where  the  purchaser  of  mort- 
gaged premises  conveyed  a  portion  by  warranty  deed,  he  was 
liable  on  his  covenant  to  his  grantee  for  the  amount  required 
to  redeem  the  land  from  mortgage  foreclosure.  Tukey  v.  Foster, 
311. 

Delivery:  Presumption.  The  due  execution  and  recording  of  an 
instrument  raises  a  presumption  of  its  delivery  not  later  than  the 
date  of  its  acknowledgment,  but  this  presumption  is  not  conclusive 
and  it  may  be  overcome.    Tucker  v.  Glew,  231. 

Same:  Recital  of  consideration:  Effect.  A  conveyance  which 
recites  a  valuable  consideration  as  having  been  paid  cannot  be  con- 
verted into  a  trust  or  made  testamentary  in  character  by  show- 
ing that  there  was  no  consideration.    Idem. 

Covenants  against  incumbrance:  Breach:  Damages.  The  rule  that  a 
warrantee  against  incumbrances  who  has  not  discharged  the  incum- 
brance can  only  recover  nominal  damages  from  his  warrantor,  ^ 
while  applicable  to  law  actions  is  not  controlling  in  equity;  as  a 
court  of  equity  has  power  to  award  substantial  damages  in  advance 
of  actual  payment  and  at  the  same  time  provide  against  double 
liability  of  the  warrantor  by  a  proper  provision  in  the  decree.  In 
the  instant  case  the  decree  failed  to  provide  against  double  liability.  \ 
Boice  V.  Coffeen,  705. 


V 
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Co^enanU  against  incambraBce:  Breach:  Measure  of  damages.  As 
a  general  rule  recovery  upon  a  covenant  of  warranty  cannot  exceed 
the  consideration  received  by  the  warrantor;  and  it  is  also  a  gen- 
eral rule  that  where  a  covenant  against  incumbrances  is  breached 
and  the  warrantee  is  compelled  to  pay  the  same  to  protect  hia 
title,  the  amount  so  paid  is  presumptively  the  amount  of  his  dam- 
age: So  that  a  grantee  taking  the  title  with  full  covenants  is 
entitled,  in  a  suit  to  foreclose  the  mortgage,  to  a  judgment  against 
his  warrantor  for  the  amount  necessary  to  discharge  the  same,  in 
the  absence  of  any  claim  that  the  amount  ef  the  mortgage  exceeded 
the  consideration  received  by  his  covenantor.    Idem. 

Statute  of  frauds:  Consideration.  The  satisfaction  of  a  pre-exist- 
ing debt  is  a  sufficient  consideration  for  the  conveyance  of  land, 
and  amounts  to  such  payment  as  to  take  the  transaction  out  of 
the  statute  of  frauds.    Kerr  v.  Yager,  69. 

CORPORAL  PUNISHMENT.    See  Schools. 

COSTS.    See  Intoxicating  Liquobs — ^Fabtition. 

CO-PARTIES.    See  Appeal. 

CONSTITUTIONAL  LAW.    See  Partition— Statutes. 

CO-TENANTS.    See  Seal  Pioperty. 

COURTS. 

Police  courts:  Jurisdiction:  Statutes.  Police  courts,  in  cities  hav- 
ing no  superior  courts,  have  jurisdiction  of  a  civil  action  to  recover 
a  tax  which  has  not  been  paid,  in  violation  of  an  ordinance  requir- 
ing certain  citizens  to  perform  labor  upon  the  streets,  or  to  pay  a 
stated  sum  in  lieu  thereof.    City  of  Ottumwa  v.  Scott,  385. 

OSIMINAL  LAW. 

Assault  and  battery:  Corporeal  punishment:  Evidence.  On  this 
prosecution  of  a  school  teacher  for  the  corporeal  punishment  of  a 
pupil,  the  evidence  is  held  to  require  submission  of  the  question 
of  whether  the  punishment  was  immoderate  and  unwarranted,  and 
to  support  a  finding  of  assault  and  battery.    State  v.  Davis,  501. 

Conflicting  instructions:  Instructions  in  assault  and  battery  deal- 
ing with  the  supposed  state  of  facts  as  contended  for  by  the  state, 
and  directing  a  verdict  for  plaintiff  if  such  facts  are  found  to  be 
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true;  and  another  inatruction  dealing  with  the  facts  as  contended 
for  by  defendant,  with  direction  to  return  a  verdict  for  him  if  found 
to  be  true,  no  complaint  being  made  as  to  the  correctness  of  either, 
were  not  contradictory  in  the  sense  that  they  were  prejudicial  to 
defendant.    Idem. 

Bnrglaxy:  Evidence.  In  this  prosecution  for  burglary  of  a  bank, 
the  evidence,  wholly  circumstantial  but  unexplained,  is  held  suffi- 
cient to  take  the  issue  of  defendants'  guilt  to  the  jury,  and  to  sup- 
port a  verdict  and  judgment  of  conviction.    State  v.  Burns,  440. 

Evidence:  Refreshing  the  recollection  of  witness:  Discretion. 
Where  a  witness  in  testifying  to  the  identity  of  bank  bills  was 
unable  to  recall  the  name  of  the  issuing  bank,  permission  to  exam- 
ine the  bills  of  the  bank  for  the  purpose  of  refreshing  the  recol- 
lection was  within  the  discretion  of  the  court;  the  good  faith  of 
the  witness  in  afterward  testifying  as  of  his  independent  recollec- 
tion being  for  the  court  and  jury.    Idem. 

Burglary:  Evidence  of  accomplice:  Corroboration.  The  corrobora- 
tion of  the  testimony  of  an  accomplice  required  by  the  statute 
to  sustain  conviction  must  be  by  testimony  independent  of  that 
which  comes  from  the  accomplice,  and  must  tend  to  connect  the 
accused  with  the  commission  of  the  offense.  On  this  prosecution 
for  burglary  the  evidence  is  held  insufficient  to  corroborate  the 
accomplice  and  to  connect  defendant  with  the  commission  of  the 
crime.    State  v.  Duncan,  652. 

Same.  The  mere  finding  of  a  revolver  taken  from  the  burglarized 
premises  tended  to  show  nothing  more  than  that  the  premises 
had  been  broken  into,  and  was  insufficient  for  the  purpose  of  cor- 
roborating the  accomplice  or  connecting  defendant  with  the  com- 
mission of  the  crime.    Idem. 

Burglary:  Breaking:  Circumstantial  evidence.  Where  the  only 
reasonable  inference  from  the  proven  circumstances  is  that  there 
was  an  actual  breaking,  a  conviction  for  burglary  will  not  be  set 
aside  because  of  the  absence  of  direct  evidence  on,  the  subject. 
State  V.  O'Brien,  659. 

Evidence:  Notice  of  additional  evidence:  Return  of  service:  Review. 
The  return  of  service  of  notice  of  the  taking  of  additional  evidence 
in  a  criminal  case,  stating  that  the  sheriff  served  the  same  by 
"reading  said  notice  to  each  of  said  defendants  and  delivering 
them  a  true  copy  thereof"  was  a  sufficient  return  to  show  com- 
plete service  on  each  defendant,  although  it  would  have  been  more 

Vol.  158  Ia.— 49 
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exact  if  stating  that  a  copy  was  delivered  to  each  defendant;  and 
where  there  was  no  attempt  to  bring  the  claimed  defective  notice 
fairly  to  the  attention  of  the  trial  court  it  will  not  be  considered 
on  appeal.    Idem. 

Witnesses:  Indictment:  Variance  in  name.  The  fact  that  the  sur- 
name of  a  witness,  who  was  before  the  grand  jury,  was  not  prop- 
erly spelled  on  the  back  of  the  indictment  to  which  his  testimony 
was  attached  will  not  justify  the  rejection  of  his  evidence,  where 
his  identity  was  clearly  ascertainable  from  his  evidence  and  his 
name  as  actually  written  on  the  indictment.    Idem, 

Conspiracy:  Eyidence  of  co-conspirator.  Where  parties  conspire  to 
commit  a  larceny  evidence  of  the  acts  and  declarations  of  one  in 
promotion  of  the  conspiracy  are  admissible  against  the  other.  In 
the  instant  case  the  evidence  is  reviewed  and  held  to  justify  a  find- 
ing of  conspiracy  by  defendant  to  commit  a  larceny  and  to  render 
the  declaration  of  the  co-conspirator  admissible.  State  v.  Lehlan, 
183. 

Larceny:  Recent  possession  of  stolen  property;  Eyidence:  Instruc- 
tion. On  this  prosecution  for  larceny,  in  which  the  state  relied 
upon  a  conspiracy  between  the  defendant  and  a  third  person  to  com- 
mit the  crime,  the  evidence  showed  that  the  stolen  goods  were 
found  in  a  certain  room  and  in  a  satchel  previously  seen  in  the 
possession  of  the  third  person.  The  only  evidence  that  defendant 
occupied  the  room  was  the  finding  of  a  collar  therein  of  the  size 
worn  by  him.  Held,  that  the  evidence  was  not  sufficient  to  support 
an  instruction  on  the  unexplained  possession  of  recently  stolen 
property,  and  that  the  instruction  given,  to  the  effect  that  the  find- 
ing of  the  stolen  property  in  the  room  was  presumptive  evidence  of 
defendant's  guilt,  was  erroneous,  because  failing  to  require  a  find- 
ing that  defendant  and  such  third  person  acted  in  concert  in  the 
commission  of  the  crime.    Idem, 

Larceny.  Where  the  court  instructed  that  the  defendant  should  be 
acquitted  unless  it  was  found  that  the  larceny  was  committed 
on  the  date  alleged,  refusal  to  further  charge  that  he  could  not 
be  found  guilty  of  any  act  done  after  that  date  was  not  erroneous. 
Idem, 

Larceny:  Hearsay  evidence:  Prejudice.  On  this  prosecution  for  lar- 
ceny, in  which  the  state  relied  upon  a  conspiracy  to  commit  the 
crime,  there  was  evidence  simply  of  the  finding  in  a  certain  room  of 
a  collar  of  the  size  worn  by  defendant,  and  of  a  satchel  previously 
seen  in  the  possession  of  the  co-conspirator:     Held,  that  this  was 
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not  sufficient  proof  of  their  occupancy  of  the  room  to  render  admis- 
sible and  non-prejudicial  the  statement  of  officers,  who  located  the 
stolen  goods  and  arrested  the  parties,  that  they  had  previously  heard 
that  accused  and  a  third  person  were  occupying  the  room.    Idem. 

Malicious  mischief:  Evidence:  Malice.  On  a  prosecution  for  mali- 
cious injury  to  any  building  or  fixtures  attached  thereto,  the  prop- 
erty of  another,  it  may  be  shown  that  at  the  time  defendant  did  the 
things  complained  of  he  used  abusive  and  profane  language,  as  bear- 
ing upon  the  question  of  malice;  and  as  so  limited  by  the  court  in 
this  instance  the  evidence  was  properly  received.  State  v.  Waltz, 
191. 

Evidence:  Flight.  Where  defendant,  in  a  prosecution  for  malicious 
injury  committed  while  intoxicated,  was  first  convicted  of  drunken- 
ness and  ordered  to  work  out  his  fine,  but  fled  and  was  subse* 
quently  arrested  on  the  graver  charge,  evidence  of  his  flight  was 
properly  received;  it  being  for  the  jury  to  determine  whether  he 
fled  to  escape  his  sentence  for  drunkenness,  or  through  fear  of 
prosecution  for  the  graver  offense.     Idem. 

Malice  toward  owner  of  property.  Malice  toward  the  owner  of  prop- 
erty maliciously  injured  must  be  established,  but  it  is  not  neces- 
sary that  defendant  should  have  known  at  the  time  of  doing  the 
act  who  the  owner  was.  If  at  the  time  of  doing  the  act  he  was  bent 
on  mischief,  prompted  by  an  evil  mind  to  maliciously  destroy  or 
injure  the  property  without  regard  to  its  ownership,  that  is  suffi- 
cient malice  toward  the  owner  to  meet  the  requirements  of  the  law. 
Idem. 

Excessive  sentence.  A  sentence  to  the  state  reformatory  of  one 
who,  in  an  intoxicated  condition,  entered  a  building,  used  abusive 
and  profane  language,  tore  loose  a  machine  fastened  to  the  floor 
by  screws  and  broke  and  tore  down  an  electric  fixture,  was  excessive, 
and  is  reduced  to  six  months  in  the  county  jail  with  credit  for  time 
already  served.     Idem. 

Murder:  Self-defense:  Evidence.  Where  the  defendant  in  a  prose- 
cution for  murder  offered  evidence  of  the  general  reputation  of 
deceased  for  viciousness,  and  himself  testified  that  deceased  had 
told  him  of  killing  a  man  some  time  previously,  and  that  other  like 
difficulties  with  deceased  had  come  to  his  knowledge,  the  exclusion 
of  the  evidence  of  a  witness  that  he  had  heard  deceased  say  that 
he  had  shot  a  man  in  the  back,  offered  on  the  question  of  self- 
defense,  was  not  erroneous,  in  the  absence  of  a  showing  that  such 
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fact  was  brought  to  the  knowledge  of  defendant.  The  evidence  on 
this  prosecution  for  murder  is  reviewed  and  held  to  support  con- 
viction for  murder  in  the  second  degree.    State  v.  Buford,  173. 

Murder:  Instruction.  Merely  consenting  to  the  commission  of  an 
offense  is  not  under  all  circumstances  punishable  as  a  crime;  but 
where  defendant  admitted  that  he  struck  deceased  at  the  time  and 
place  in  question,  the  instruction  that  if  defendant  alone,  or  with 
his  co-defendant,  or  either  of  them,  the  other  being  present  aid- 
ing, abetting  or  consenting  thereto,  did  kill  the  deceased,  defendant 
would  be  guilty,  was  not  erroneous  as  advising  the  jury  that  defend- 
ant might  be  convicted  if  standing  idly  by  and  took  no  part  in  the 
affray.    State  v.  Young,  647. 

Same:  Withdrawal  ftom  an  affray:  Insiniction.  Where  one  in 
good  faith  withdraws  from  a  combat  he  ceases  to  be  a  wrong- 
doer, if  his  adversary  has  reasonable  ground  to  believe  that  he 
has  so  withdrawn,  even  though  such  withdrawal  is  not  clearly 
evinced.  But  where  it  appeared  that  the  defendant  was  an  ag- 
gressor at  all  times  during  the  affray,  and  never  at  any  time  indi- 
cated his  withdrawal,  or  that  he  intended  to  withdraw,  he  was  not 
prejudiced  by  an  instruction  to  the  effect  that  his  withdrawal  from 
the  combat  must  be  clearly  signified.    Idem. 

Rape:     Evidence.    Where  the  imbecility  of  a  prosecutrix  for  rape  * 
was  clearly  established,  the  admission  of  evidence  that  she  was  odd, 
cried  without  apparent  reason  and  was  lacking  in  will  power,  was 
not  prejudicial.    State  v.  McKinnon,  619. 

Same:  Cross-examination.  Where  a  relative  of  the  prosecutrix 
had  testified  to  her  imbecility  and  that  she  was  present  at  his 
home  when  the  defendant,  accused  of  rape,  called  and  took  her 
away  in  his  buggy,  the  question  of  whether  he  knew  at  the  time 
that  defendant  had  paid  some  attention  to  her,  was  properly  ex- 
cluded on  cross-examination;  as  the  witness  had  no  control  over 
the  prosecutrix,  and  even  if  he  had  he  might  rightfully  have 
assumed  that  the  intentions  of  defendant  were  honorable.    Idem, 

Immaterial  evidence.  Where  a  witness  had  testified  on  direct  exam- 
ination to  the  age  at  which  the  prosecutrix  had  learned  to  walk, 
and  that  she  had  never  learned  to  talk  very  plainly,  his  cross- 
examination  as  to  the  age  her  brothers  and  sisters  learned  to  walk 
and  talk,  was  properly  excluded  as  immaterial;  and  even  if  mate- 
rial it  was  within  the  discretion  of  the  court  to  exclude  it  aa 
improper  cross-examination.    Idem. 
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Same.  A  requested  inBtruction  that  the  term  "effectual  resistance" 
means  simply  ordinary,  usual  and  fair  resistance,  was  properly 
refused;  because  implying  an  element  of  moderation  or  acquiesence 
in  the  quality  of  resistance  which  a  normal  woman  would  put 
forth,  not  contemplated  by  the  language  of  the  statute.    Idem, 

Imbecility  of  prosecutrix:  Statutory  offense.  On  a  prosecution  for 
rape  committed  on  an  imbecile  female,  it  is  only  necessary  to 
show  that  her  imbecility  was  such  that  effectual  resistance  was 
impossible;  and  when  such  imbecility  is  shown  it  becomes  imma- 
terial whether  she  did  in  fact  resist,  or  what  other  circumstances 
aided  in  her  pollution.    Idem. 

Instructions:  Definition  of  technical  teims.  Where  a  criminal  statute 
involves  technical  terms  not  within  the  common  use  and  under- 
standing of  the  jury,  it  is  incumbent  upon  the  trial  court  to  define 
the  same,  so  that  the  jury  may  clearly  understand  their  meaning 
and  import ;  but  the  term  ^'effectual  resistance,"  as  used  in  the  stat- 
ute with  reference  to  carnal  knowledge  of  an  imbecile  female,  has 
no  technical  legal  meaning,  as  distinguished  from  its  ordinary 
meaning,  and  a  requested  instruction  defining  the  same  was  prop- 
erly refused.    Idem, 

Same.  Where  counsel  desires  an  instruction  which  will  aid  the 
jury  in  understanding  a  statute  difficult  to  render  plainer  by  defi- 
nition, it  becomes  his  duty  to  formulate  and  present  a  proper 
instruction;  it  is  not  sufficient  that  attention  is  directed  to  the 
subject  by  an  improper  request  to  cast  that  duty  upon  the  court 
Idem, 

Seduction:  Evidence:  Cross-examination.  Where  a  prosecutrix  for 
seduction  testified  on  direct  examination  that  she  had  kept  com- 
pany with  defendant  and  had  gone  with  one  certain  other  party, 
but  could  think  of  no  others,  her  cross-examination  as  to  her  going 
with  other  named  young  men  was  proper.    State  v.  Hector,  664. 

Same:  Impeaching  evidence:  Privileged  communications.  Where  a 
prosecutrix  for  seduction,  in  explanation  of  the  reason  why  she 
had  not  stated  to  the  grand  jury  certain  matters  testified  to  on 
the  trial,  said  that  she  was  not  interrogated  with  respect  to  such 
matters,  the  defendant  should  have  been  permitted  to  show  by  tho 
county  attorney,  who  was  before  the  grand  jury  in  that  capacity, 
questioned  the  witness  and  acted  as  clerk  in  taking  down  the 
minutes  of  her  evidence,  that  she  was  in  fact  questioned  regard- 
ing such  matters  and  testified  differently  than  she  had  upon  the 
trial;  as  the  evidence  of  the  county  attorney  was  not  within  the 
privilege  of  the  statute.     Idem, 
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Same:  Instruction:  Seductive  arts.  On  this  prosecution  for  seduc- 
tion the  instruction  with  reference  to  the  extent  of  the  seductive 
arts  and  deception  practiced  upon  prosecutrix,  which  will  war- 
rant conviction,  w^as  supported  by  the  facts  and  was  a  proper 
statement  of  the  law.    Idem, 

Seduction:  Evidence:  Leading  questions.  A  cause  will  not  be 
reversed  upon  the  single  ground  that  the  trial  court  improperly 
permitted  the  asking  of  leading  questions,  especially  in  cases  of 
embarrassment,  reticence  or  dullness  of  the  witness,  unless  there 
has  been  a  manifest  abuse  of  discretion.    State  v.  Thomas,  687. 

Same:  Admission  of  former  evidence.  Where  a  part  of  the  testi- 
mony given  on  the  former  trial  w^hich  could  not  be  produced  at  the 
second  trial,  was  read  by  the  reporter  at  the  instance  of  defend- 
ant, the  state  was  entitled  to  the  balance,  for  the  same  reason 
that  the  party  against  whom  part  of  a  conversation  is  admitted 
is  entitled  to  have  the  remainder  admitted.    Idem. 

Corroboration.  Evidence  that  defendant,  in  a  prosecution  for  seduc- 
tion, waited  upon  the  prosecutrix,  was  frequently  with  her  upon 
the  streets  and  other  places  at  night,  and  that  when  told  of  her 
pregnant  condition  and  her  claim  that  he  was  the  author  of  her 
shame,  said  that  he  was  not  trying  to  get  away  and  aimed  to 
make  it  right,  was  sufficient  corroboration  to  take  the  case  to  the 
jury.     Idem. 

Instruction:  Corroboration.  The  instruction  in  this  case  that  if 
there  was  evidence  aside  from  that  of  the  prosecutrix  tending  to 
show  that  defendant  was  on  intimate  terms  with  her,  and  that 
he  conducted  himself  toward  her  as  a  lover  or  suitor,  or  caressed 
or  manifested  apparent  affection  for  her,  such  facts  were  proper 
to  be  considered  on  the  question  of  corroboration,  was  not  so 
prejudicial,  in  that  there  was  no  evidence  of  caresses,  as  to  require 
a  reversal,  even  though  the  jury  may  not  be  presumed  to  have 
observed  the  warning  not  to  go  beyond  the  evidence  regarding 
these  matters.    Idem^ 

Verdict:  Reversal.  ^Miere  the  jury  and  court  who  saw  and  heard 
all  the  witnesses  believed  those  for  the  state,  the  verdict  will  not 
be  set  aside  because  of  the  character  of  the  state's  witnesses.  State 
V.  Young,  647. 

DASIAOES.      See    Contracts — Conveyances — ^Drainage — ^Eminent 
Domain — Intoxicating  Liquors — Sales. 

Instructions  as  to  amount  of  recovery.  WTiere  there  was  no  question 
as  to  the  amount  of  plaintiff's  recovery,  and  there  was  nothing  for 
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the  jury  to  do  in  that  regard  except  to  make  the  computation,  it 
was  proper  for  the  court  to  advise  the  jury  of  the  amount,  in  case 
they  found  the  plaintiff  entitled  to  recover  anything.  Depugh  v. 
Brown,  165. 

DSEDS.    See  OoNYirrANCES. 

DESCENT  AND  DISTRIBUTION.    See  Estates  of  Decedents. 

DRAINAGE. 

Establishment  of  district:  Description  of  territory.  The  petition  for 
the  establishment  of  a  drainage  district  should  describe  the  land  to 
be  included  by  metes  and  bounds,  or  otherwise,  so  as  to  convey 
an  intelligent  description  of  such  lands.  Where,  however,  the  peti- 
tion adopted  the  description  contained  in  the  petition  for  the  estab- 
lishment of  another  district  covering  the  same  territory,  so  that  the 
engineer  was  able  to  ascertain  the  lands  intended,  the  description 
was  not  so  defective  as  to  render  subsequent  proceedings  void. 
Kelley  v.  Drainage  Dist.,  735. 

Territory  included.  A  new  drainage  district  may  be  established  cov- 
ering precisely  the  same  territory  as  one  previously  organized,  for 
the  purpose  of  enlarging  the  outlet  and  making  the  system  more 
efficient.    Idem. 

Report  of  engineer:  Survey.  Where  the  engineer  in  charge  of  the 
establishment  of  a  new  drainage  district,  embracing  the  same  terri- 
tory as  one  previously  established,  had  his  field  notes  of  the  orig- 
inal survey  and  the  plat  then  returned  with  his  report,  a  new  survey 
was  not  necessary ;  and  a  report  accompanied  by  the  plat  of  the  pre- 
vious survey,  with  lines  clearly  indicating  the  route  of  the  new 
drains,  though  irregular,  was  sufficient.    Idem, 

Plan  of  improvement:  Report  of  engineer.  In  the  establishment  of 
a  drainage  district  the  supervisors  are  limited  to  the  adoption  of 
the  plan  recommended  by  the  engineer  as  practicable  and  likely  to 
be  efficient,  and  before  ordering  the  improvement  it  must  conform 
substantially  with  the  plan  as  recommended.    Idem, 

Report  of  engineer:  Omission  of  descriptions.  The  fact  that  the 
report  of  the  engineer,  in  the  formation  of  a  new  district  embracing 
an  old  one,  omitted  a  description  of  the  several  tracts  included 
and  the  names  of  the  owners,  was  not  a  jurisdictional  defect;  and 
as  appellant  appeared  in  resistance  to  the  establishment  of  the 
district  and  to  challenge  the  assessments,  the  omissions  were  not 
prejudicial.     Idem, 
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Notice  of  hearing:  Service.  Where  the  board  in  fact  approved  the 
plan  of  drainage  recommended  by  the  engineer,  the  fact  that  notice 
of  the  hearing  on  the  petition  and  claims  for  damages  was  served 
prior  to  the  adoption  of  the  plan  was  not  fatal  to  the  proceedings. 
Idem, 

Assessment:  Waiver  of  remedies.  Failure  of  a  landowner,  who  was 
made  a  party  to  the  proceedings  for  the  establishment  of  a  drain- 
age district,  to  appeal  from  the  action  of  the  board  in  making  an 
assessment  is  a  waiver  of  all  other  remedies.    Idem. 

Benefits:  Assessments:  Evidence.  The  establishment  of  a  drain- 
age district  involves  a  determination  of  the  fact  that  all  lands 
embraced  therein  will  be  benefited  to  some  extent,  and  this  question 
will  not  be  reconsidered  in  levying  the  assessments ;  and  evidence  of 
no  benefit  is  incompetent  on  the  question  of  the  excessive  character 
of  the  assessments.  In  this  case  the  new  drains  furnished  an 
additional  outlet  and  were  of  benefit  to  all  lands  tributary  thereto, 
even  though  they  did  not  touch  some  of  the  lands.    Idem. 

Claasification  and  assessment  of  lands.  Slight  variance  from  the 
method  prescribed  for  the  classification  and  assessment  of  lands 
will  be  treated  as  immaterial,  unless  prejudice  results.    Idem. 

Drainage  of  surface  water:  Easement:  Evidence:  Estoppel.  Where 
one  landowner  constructed  a  drain  through  the  land  of  another  in 
pursuance  of  an  agreement  and  in  reliance  thereon  as  affording 
an  outlet  for  his  surface  water,  and  incurred  expense  in  construct- 
ing the  same  and  making  his  connection  therewith,  the  grantees  of 
the  servient  estate  are  bound  thereby,  and  are  estopped  to  obstruct 
the  drain  or  deprive  the  owner  of  its  beneficial  use.  The  evi- 
dence in  this  action  is  held  to  show  an  agreement  of  defendant's 
grantor  with  plaintifi^s  ancestor  for  the  construction  of  the  drain 
over  the  land  of  defendant.    Schlader  v.  Strever,  61. 

Same:  Natural  drainage:  Obstmction.  A  land  owner  may  drain 
the  surface  water  along  a  natural  waterway,  and  an  adjoining 
owner  cannot  rightfully  obstruct  the  flow  and  turn  the  water  back 
upon  his  land.    Idem. 

Same:  Increased  flow.  Where  a  landowner  has  acquired  an  outlet 
for  the  drainage  of  his  surface  water  through  the  land  of  another, 
he  may  by  extending  the  lines  of  tile  drain  the  low  wet  places 
in  his  land  into  the  same,  in  accordance  with  the  usages  of  good 
husbandry;  not  however  diverting  the  water  naturally  tributary 
to  another  course  of  drainage  in  quantities  injurious  to  the  servient 
estate.    Idem. 
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Same:  Right  to  drain  over  other  land:  Damages.  Under  the  stat- 
ute a  landowner  may  lawfully  drain  his  land  into  a  natural  water 
course,  or  depression  on  his  own  land  which  leads  into  a  natural 
watercourse,  without  liability  in  damages  to  anyone;  and  where  the 
natural  drainage  is  not  wholly  upon  his  own  land,  but  is  carried 
to  adjoining  land  in  accordance  with  an  agreement  with  the 
owner,   the   same   immunity   from   damages   exists.    Idem, 

Establishment  of  district:  Notice:  Names  of  parties:  Sufficiency. 
Tlie  middle  initial  or  name  of  a  person  is  no  part  of  the  name  in 
the  sense  that  it  must  be  used  in  a  notice  to  land  owners  in  drain- 
age proceedings.    Collins  v.  Board  of  Supervisors,  322. 

Claims  for  damages:  Dismissal  Where  a  party  had  sufficient  notice 
of  the  establishment  of  a  drainage  district  and  did  not  file  his 
claim  for  damages  within  the  statutory  time,  both  the  supervisors 
and  the  court  on  appeal  were  justified  in  disallowing  it;  and  as 
the  statute  plainly  provides  the  penalty  for  such  failure,  without 
making  any  exceptions,  the  supreme  court  is  not  authorized  to  con- 
sider any  equitable  excuses.    Idem. 

Appeal:  Dismissal.  An  appeal  bond  in  drainage  proceedings  which 
has  no  other  sureties  than  one  of  appellant's  attorneys  is  not 
sufficient,  and  authorizes  a  dismissal  of  the  appeal.     Idem, 

Assessments:  Voluntary  payment.  Voluntary  payment  of  an  assess- 
ment for  drainage  purposes  after  an  appeal  from  the  assessment, 
though  made  under  protest,  will  not  excuse  the  party  from  the 
consequences  of  his  act,  and  an  order  confirming  the  assessment 
will  be  approved.    Idem. 

Assessment:  Presumption:  Burden  of  proof.  An  assessment  in 
drainage  proceedings  will  be  presumed  to  be  equitable  and  just,  and 
a  party  objecting  thereto  has  the  burden  of  showing  that  it  was 
inequitable;  and  it  is  not  enough  to  overcome  the  presumption  to 
simply  show  that  it  exceeds  the  benefits  of  this  particular  land,  as 
the  assessments  of  other  like  lands  in  the  district  must  be  consid- 
ered in  determining  the  question  of  inequality.    Idem. 

Assessment:  Review:  Mandamus:  Equitable  relief.  Where  the 
board  of  supervisors  properly  rejected  a  claim  for  damages  in 
drainage  proceedings  their  action  will  not  be  reviewed  in  manda- 
mus proceedings:  Nor  will  a  court  of  equity  relieve  a  landowner 
from  the  consequences  of  his  delay  in  filing  his  claim  with  the 
board  by  making  the  assessment  itself.     Idem, 
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Obstruction  of  surface  water.  A  street  railway  company  has  no 
right  to  construct  its  roadbed  and  maintain  the  same  so  as  to  flood 
adjacent  lands.    Nelson  v.  Railway  Co.,  81. 

Same:  Damages:  Evidence.  The  value  of  crops  destroyed  by  flood- 
ing the  land  upon  which  they  werte  growing  is  competent  evidence 
in  an  action  by  a  tenant  for  such  injury  caused  by  an  obstruction 
of  flood  water.    Idem, 

EASEMENTS.    See  Real  Pbopertt. 

EQUITY. 

Specific  performance:  Discretion.  Speciflc  performance  of  a  contract 
is  not  a  remedy  which  a  litigant  may  demand  as  a  right,  but  it 
rests  in  the  sound  discretion  of  the  court;  where,  however,  the 
evidence  is  suflicient  and  there  are  no  equitable  considerations  in 
the  way  such  decrees  are  entered  as  a  mater  of  course.  Black  v. 
Miller,  293. 

Specific  performance:  Homestead.  A  contract  for  the  purchase  of 
land  including  the  wife's  homestead  may  be  enforced  as  to  the  non- 
homestead  land  over  the  objection  of  both  husband  and  wife;  the 
wife  being  adequately  protected.  Mosnat  v.  Berkheimer,  177. 

Specific  performance:  Liability  of  guarantor.  Where  a  vendor  of 
land,  which  he  had  contracted  to  convey  free  of  liens  in  settle- 
ment of  litigation,  had  paid  all  taxes  and  assessments  levied  to  pay 
irrigation  bonds  of  the  district  in  which  the  land  was  situated,  and 
which  were  due  at  the  time  he  ofl'ered  to  convey,  he  was  entitled  to 
specific  performance  of  the  contract  of  settlement;  as  the  bonds 
themselves  were  not  liens -upon  the  land  which  he  was  bound  to 
discharge.  And  where  the  purchaser  failed  to  perform  his  part  of 
the  contract  a  judgment  was  properly  rendered  against  his  guaran- 
tor.   Condit  V.  Johnson,  209. 

Reformation  of  instruments:  Burden  of  proof.  One  seeking  to 
reform  an  alleged  misdescription  in  a  deed  has  the  burden  of 
showing  the  execution  and  delivery  of  the  instrument,  and  of 
establishing  the  alleged  mistake  by  clear  and  satisfactory  evidence. 
Tucker  v.  Glew,  231. 

Reformation  of  instruments:  Evidence.  In  this  action  to  reform  a 
deed,  the  evidence  is  held  to  show  a  technical  mistake  in  the 
description  of  the  property,  which  was  the  only  property  the 
grantor  had,  and  to  justify  a  reformation  of  the  instrument.  Idem, 
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EMINENT  DOMAIN. 

Damages:  Railways:  Motive  power.  A  corporation  organized  as 
a  suburban  railway  company  for  the  purpose  of  operating  a  street 
railway  between  certain  cities  and  other  points,  reserving  to  itself 
the  right  to  use  horse  power,  electricity  or  such  other  power  as 
may  now  or  hereafter  prove  practicable  or  desirable,  is  not  pre- 
cluded from  propelling  its  cars  by  steam;  and  in  the  condemna- 
tion of  right  of  way  the  possibility  of  the  use  of  steam  power  may 
be  taken  into  consideration  in  estimating  the  damages  to  the  land 
through  which  it  runs.    Lewis  v.  Railway  Co.,  137. 

Sight  of  way:  Damages.  Where  a  corporation,  organized  with 
authority  to  construct  and  operate  a  railway,  acquires  a  right  of 
way  under  the  statute  granting  power  of  eminent  domain,  the  right 
to  use  the  same  is  perpetual,  at  least  so  long  as  used  as  a  right 
of  way;  and  it  is  proper  in  estimating  the  damages  to  the  land 
through  which  it  runs  to  consider  what  effect  the  use  of  the  land 
taken  will  have  upon  the  value  of  the  whole  tract.    Idem. 

Notice  of  condemnation:.  Sufficiency.  Notice  to  the  sheriff  to  con- 
demn a  right  of  way  for  a  suburban  and  interurban  line,  is  broad 
enough  to  confer  the  right  upon  the  company  to  operate  its  cars 
by  steam;  as  suburban  does  not  necessarily  mean  a  railway 
operated  otherwise  than  by  steam.    Idem. 

ESTATES  OF  DECEDENTS.    See  Wills. 

Allowance  to  widow:  Tear's  support.  The  allowance  to  a  widow 
for  her  year's  support  is  a  matter  within  the  sound  discretion  of 
the  court,  and  its  action  will  not  be  disturbed  on  appeal  unless 
it  is  made  to  appear  that  such  discretion  has  been  abused.  In  the 
instant  case  an  allowance  of  $500  is  upheld,  where  it  appeared 
that  the  estate  was  worth  $10,000  above  all  debts,  although  the 
widow  owned  a  small  estate  in  her  own  right.  Rankin  v.  Rankin, 
488. 

Claims:  Withdrawal:  Refiling.  After  filing  his  claim  against  the 
estate  consisting  of  several  items,  claimant  served  notice  of  the 
claim  upon  the  administrator,  stating  therein  that  all  but  two 
of  the  items  were  for  the  present  withdrawn  and  would  be  with- 
held until  the  court  passed  upon  his  petition  in  another  action, 
in  which  he  claimed  a  conveyance  of  certain  land  in  consideration 
of  services  covered  by  the  withdrawn  items,  and  that  the  other 
items  would  come  on  for  trial.     Held,  that  the  withdrawn  items 
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were  not  dismissed  from  the  claim  as  filed,  but  even  if  they  were, 
the  estate  remaining  unsettled,  claimant  was  entitled  under  the 
circumstances  to  refile  the  same  by  an  amendment  after  disposition 
of  the  other  action.    Black  v.  Miller,  293. 

Former  adjadication:  Estoppel.  In  a  former  action  by  decedent's 
children  to  partition  certain  real  property,  claimant  pleaded  an  oral 
agreement  with  decedent  to  convey  to  him  certain  of  the  land  in  con- 
sideration for  the  care  and  support  of  decedent  during  his  natural 
life.  His  claim  as  made  in  the  action  was  dismissed  as  bein^ 
without  support  in  the  evidence,  and  without  any  reservation  what- 
ever of  his  rights  in  the  premises.  Held,  that  the  decree  was 
an  adjudication  barring  his  right  to  recover  on  a  claim  against 
decendent's  estate  for  the  reasonable  value  of  the  same  service. 
Idem. 

Decent  of  property:  Inheritance  from  adopted  child:  Statutes. 
,  Under  the  general  inheritance  statutes  the  heirs  of  an  adopting 
parent,  upon  the  death  of  an  adopted  child  unmarried  and  with- 
out issue,  would  not  inherit  the  property  of  such  child,  but  the  same 
would  pass  to  the  natural  parents  of  the  child.  And  even  though 
by  a  recent  statute,  attempting  to  fix  the  relation  between  adopting 
parent  and  adopted  child,  and  in  efi'ect  a  modification  to  some  ex- 
tent of  the  inheritance  law,  it  should  be  held  that  an  adopting 
parent  may  inherit  from  the  adopted  child,  it  does  not  provide  that 
the  heirs  of  such  parent  are  heirs  of  such  child;  and  the  exception 
to  the  general  statute  will  be  strictly  construed  and  given  effect 
only  to  the  extent  of  its  positive  provisions.  Baker  v.  Clowser, 
156. 

Heirs:  Listing.  One  related  to  a  decedent  simply  by  affinity  is  not 
an  heir  to  his  estate  and  need  not  be  listed  as  such  by  the  adminis- 
trator.    Hatton  v.  Wheaton,  460. 

Premature  discharge  of  administrator:  Effect.  The  discharge  of  an 
administrator  or  executor  before  the  expiration  of  a  year  from  the 
date  of  the  first  publication  of  notice  to  creditors  is  not  binding 
upon  a  creditor  without  notice  thereof,  and  his  right  to  file  his 
claim  during  the  year  was  not  affected  thereby;  the  statutory 
time  for  filing  being  merely  suspended  during  the  time  of  the 
premature  discharge.    In  re  Kimball  Estate,  273. 

Claims:  Equitable  relief.  Where  peculiar  circumstances  are  shown 
entitling  a  claimant  against  an  estate  to  equitable  relief,  the  court 
has  power  to  act  in  his  behalf  after  the  discharge  of  the  adminis- 
trator or  executor.    Thus  where  the  executor,  sole  beneficiary  under 
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the  will, .  was  prematurely  discharged,  the  court  had  power  to 
grant  relief  to  a  creditor  of  the  estate  who  had  no  notice  of  the 
discharge,  and  who  had  not  previously  filed  his  claim.    Idem, 

ESTOPPEL.       See    Agency  —  Estates    op    I>ecedents  —  Municipal 

COBPORATIONS — OFFICERS — BEAL    PbCPEETY — SCHOOLS — TAXATION. 

EVIDENCE.     ^^   Criminal  Cases,   See  Criminal  Law — See  also 
Fraud  —  Instructions  —  Mortgages  —  Partition  —  Physicians 

— ^WlLLS. 

Admission  of  evidence.  The  rejection  of  evidence  concerping  a 
matter  not  in  dispute  was  proper.  Buckeye  Traction  Ditcher  Co. 
V.  Smith,  104. 

Same:  Prejudice.  The  striking  out  of  evidence  concerning  a  fact 
practically  conceded  upon  the  trial  is  not  prejudicial.  Vernon  v. 
Iowa  State  Traveling  Men's  Ass'n,  597. 

■ 

Examination  of  witnesses:  Leading  qnestions.  Where  it  appeared 
from  the  answers  of  witnesses  for  the  state  that  they  were  not 
led  by  the  method  of  examination,  the  defendant  could  not  com- 
plain that  the  questions  were  leading.    State  v.  Buford,  173. 

Experiments:  Discretion.  The  question  of  making  experiments  in 
the  presence  of  the  jury  is  peculiarly  within  the  discretion  of 
the  trial  judge.  In  the  instant  case  the  court  did  not  abuse  its 
discretion  in  refusing  the  proffered  testimony.  Boerner  Fry  Co.  v. 
Mucci,  315. 

H3rpothetical  qnestions.  Hypothetical  questions  put  to  an  expert 
witness  on  his  examination  in  chief  must  be  based  on  what  the 
testimony  proves  or  tends  to  prove.    Adams  v.  Junger,  449. 

Materiality:  Motion  to  strike.  A  motion  to  strike  the  entire  answer 
of  a  witness  because  of  immateriality,  where  a  portion  of  the 
same  was  material,  and  no  specific  objection  was  made  to  the 
immaterial  part,  should  be  overruled.    Lee  v.  Henderman,  719. 

Same.  In  the  absence  of  any  preliminary  showing  that  a  witness  had 
any  knowledge  of  the  occupation  and  character  of  the  party  in- 
quired about,  objection  to  the  inquiry  as  to  what  the  witness 
knew  about  such  persons  being  a  bootlegger  was  properly  sustained 
as  immaterial.    Idem. 
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Motion  to  strike.  Where  a  substantial  part  of  the  evidence  of  a 
witness  was  proper  a  motion  to  strike  his  entire  testimony  should 
be  overniled.     McDermott  v.  Association,  544. 

Communications  with  a  decedent.  The  defendant  in  an  action  to 
quiet  title  and  for  an  injunction  was  incompetent  to  testify  to 
an  oral  agreement  between  himself  and  a  deceased  person,  one  of 
the  grantees  to  whom  the  land  in  controversy  was  conveyed,  and 
of  whom  plaintiff  was  the  survivor,  where  the  plaintiff  did  not 
testify  concerning  the  agreement.    Davis  v.  Ritchey,  388. 

Confidential  communications.  The  grantor  of  a  party  to  an  action 
involving  real  estate  is  incompetent  under  the  statute  to  testify 
to  personal  transactions  or  communications  with-  his  deceased 
father,  from  whom  he  claimed  an  oral  conveyance  of  the  land;  but 
the  w^ife  and  son  of  the  grantor  are  competent  witnesses  to  com- 
munications between  the  husband  and  father,  and  his  deceased 
grantor,  for  the  purpose  of  establishing  a  parol  conveyance,  and 
in  an  action  to  which  they  were  not  parties.    Kerr  v.  Yager,  69. 

Same.  Statements  of  deceased  made  to  his  wife  and  parents,  both 
before  and  after  he  became  a  member  of  the  association,  con- 
cerning the  condition  of  his  health  were  privileged  and  there- 
fore inadmissible.  Vernon  v.  Iowa  State  Traveling  Men's  Ass'n, 
697. 

Declarations  against  interest:  Admissions.  Declarations  or  admis- 
sions of  the  adverse  party  may  always  be  shown,  whether  written 
or  made  orally;  and  if  in  writing  the  other  party  may  introduce 
all  the  correspondence  on  the  subject.  But  generally  self-serving 
declarations  in  whatever  fbrm  are  inadmissible;  and  the  mere  fact 
that  a  letter  remains  unanswered  will  not  constitute  an  admission 
of  the  statements  therein.  In  this  action  letters  written  by 
plaintiiT  to  defendant  after  the  sale,  which  were  self-serving,  were 
inadmissible;  and  unanswered  letters  written  some  time  after  he 
quit  defendant's  employ,  and  which  were  merely  descriptive  of  past 
transactions,  were  not  admissible  to  support  a  claim  against 
defendant  for  salary  and  commissions.  Seevers  v.  Cleveland  Coal 
Co.,  574. 

Same:  Incompetent  evidence:  Waiver  of  objection.  By  introducing 
letters  written  to  plaintiff,  in  response  to  letters  from  him  im- 
properly received  in  evidence,  defendant  did  not  waive  its  right 
to  object  to  the  incompetency  of  plaintiff's  letters;  since  it  was 
entitled  to  meet  its  case  as  best  it  could  after  introduction  of 
the  incompetent  evidence.    Idem. 
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Waiver  of  objections.  An  objection  to  evidence  on  specified  grounds 
waives  all  other  grounds  o£  obje'ction.    Kerr  v.  Yager^  69. 

Re-opening  cause:  Further  evidence.  The  court  has  power  to  allow 
a  witness  to  be  heard  for  the  purpose  of  correcting  his  testimony 
at  any  time  before  the  issues  are  submitted  to  the  jury,  and  even 
during  the  closing  argument  to  the  jury.    State  v.  Thomas,  687. 

EZEOnnONS.     see  Paetnership. 

Execution  sale:  Action  to  cancel:  Estoppel  An  attempted  re- 
demption of  land  sold  on  execution,  not  shown  to  have  been 
prejudicial  to  the  execution  creditor,  will  not  estop  him  from  main- 
taining an  action  to  set  aside  the  sale.    Manion  v.  Brady,  306. 

EXEMPTIONS. 

Avails  of  life  insurance.  Under  the  statute  the  avails  of  life  or 
accident  insurance  payable  to  the  surviving  widow  are  exempt  from 
liability  for  debts  contracted  prior  to  the  death  of  the  husband. 
So  that  where  the  wife,  after  the  death  of  her  husband,  signed  a 
note  given  by  him  in  his  lifetime  for  family  necessities,  for  which 
she  was  also  liable,  the  signing  of  the  note  merely  changed  the 
evidence  of  her  original  indebtedness  and  created  no  new  obliga- 
tion, although  the  note  provided  for  interest  and  attorney's  fees; 
and  property  purchased  with  the  insurance  money  was  exempt  from 
execution  therefor.    Booth  v.  Martin,  434. 

FALSE  REPRESENTATIONS.    See  Fraud. 

FENCES. 

Partition  fences:  Construction  of  tight  fence.  Under  the  present 
statutes  governing  the  building  of  partition  fences,  an  owner  who 
has  made  his  portion  of  the  fence  tight  can  require  the  adjoining 
owner  to  construct  his  portion  in  a  like  tight  manner,  regardless  of 
whether  he  uses  his  land  for  pasturing  sheep  and  swine  or  for 
cultivation.    Mitchell  v.  Graver,  188. 

FOREIGN  LAWS.    See  Bonds. 

FORFEITURES.    See  Beal  Propebtt. 

FBAUD. 

False  representations:  Sale  of  land:  Deficiency  in  acreage:  Eyi- 
dence.    In  this  action  for  false  representations  as  to  the  number 
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of  acres  contained  in  the  farm  sold  plaintiff,  the  evidence  la 
reviewed  and  held  to  entitle  plaintiff  to  recover,  because  of  the 
fraud  practiced  both  by  defendant  and  his  agent,  regardless  of 
whether  the  land  was  sold  by  the  acre.    Day  v.  Merrick,  287. 

False  representations  of  agent:  Ratification.  By  accepting  the 
benefits  of  the  sale  the  owner  of  land  ratifies  the  fraudulent  repre- 
sentations of  his  authorized  agent  and  is  bound  thereby;  especially 
where  he  knew,  as  in  this  case,  what  the  representations  were. 
Idem, 

Fraudulent  conveyances:  Accounting.  Where  the  interest  of  the 
debtor  in  attached  property  consisted  of  a  mere  option  to  pur- 
chase land  and  was  of  no  value  to  the  creditor  at  the  time  of  the 
attachment,  unless  he  was  willing  to  protect  the  option  against 
immediate  forfeiture  by  assuming  the  balance  due  on  the  pur- 
chase price,  which  he  did  not  do  and  the  contract  was  forfeited, 
an  assignment  of  the  contract  by  the  debtor  to  another  was  not 
such  a  fraud  upon  the  creditor  as  entitled  him  to  an  accounting 
from  the  assignee.    Tait  v.  Crissman,  220. 

Fraudulent  conveyances:  Evidence:  Res  gestae.  In  a  suit  by  an 
heir  to  set  aside  a  conveyance  of  his  deceased  ancestor,  on  the 
ground  of  the  fraud  of  the  grantee,  proof  of  the  declarations  of 
the  grantor  at  and  immediately  before  the  conveyance  is  competent 
as  part  of  the  res  gestae,  as  bearing  on  the  mental  condition  of  the 
grantor;  and  all  the  facts  and  circumstances  attending  the  trans- 
action, including  those  bearing  on  the  mental  condition  of  grantor, 
and  the  influences  exerted  in  bringing  about  the  conveyance  may  be 
shown.    Curtis  v.  Armagast,  507. 

Same:  Burden  of  proof:  Constructive  fraud:  Confidential  relation. 
One  seeking  to  cancel  a  deed  on  the  ground  of  actual  fraud  has 
the  burden  of  proof  on  that  issue;  but  in  cases  of  constructive 
fraud,  which  is  such  fraud  as  the  law  infers  from  the  relationship 
of  the  parties  or  the  circumstances  surrounding  them,  regardless 
of  any  dishonesty  of  purpose,  the  party  claiming  the  benefit  has 
the  burden  of  rebutting  the  presumption  which  the  law  implies  by 
proof  that  the  contract  was  fairly  procured,  without  undue  influ- 
ence or  other  impeaching  circumstance;  and  this  rule  applies  par- 
ticularly where  one  of  the  parties  by  reason  of  the  relationship  has 
obtained  a  dominating  influence  over  the  other.    Idem, 

Same:  Parent  and  child:  Undue  influence:  Evidence.  The  con- 
ferring of  benefits  by  a  parent  upon  a  child  is  presumptively  valid; 
the  presumption  of  invalidity  in  such  cases  only  arises  where  the 
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child  has  become  the  dominant  personage  in  that  relationship  and 
the  parent  the  dependent  one.  Thus  where  a  son  had  been  intrusted 
by  his  mother  for  many  years  with  the  management  of  practically 
her  entire  estate,  and  she  had  given  him  her  savings  for  invest- 
ment, lived  with  him  and  trusted  him  in  everything,  a  conveyance 
of  her  real  estate  to  him  without  consideration,  or  any  agreement 
on  his  part  to  maintain  her,  was  presumptively  invalid,  and  the 
burden  was  upon  the  son  to  show  that  the  conveyance  was  without 
undue  influence  and  was  the  free,  voluntary  and  intelligent  act  of 
the  mother,  as  against  her  or  those  rightfully  claiming  through 
her.    Idem, 

Same:  Trusts:  Confidential  relation:  Evidence.  In  this  action 
to  set  aside  a  voluntary  conveyance  from  the  mother  to  her  son, 
the  evidence  is  reviewed  and  held  to  show  that  the  mother  obtained 
the  legal  title  to  the  land  originally,  free  from  any  trust  in  favor 
of  the  son;  that  the  conveyance  from  her  to  the  son  was  not  made 
in  payment  of  any  services  rendered  or  for  contributions  to  her 
support;  and  that  the  evidence  is  insufficient  to  overcome  the  pre- 
sumption that  the  conveyance,  owing  to  the  confidential  relation 
of  the  parties,  was  fraudulent  and  void.    Idem. 

FRAUDULENT  CONVEYANCES.    See  Fraud. 
GARNISHMENT.    See  Attachment— Officers. 

GUABDIANSHIP. 

Allowance  of  attomeir's  fees.  The  allowance  of  $35  to  an  attorney 
appointed  by  the  court  to  resist  objections  to  the  final  report  of 
a  guardian  for  an  incompetent,  who  was  employed  at  least  a 
day  in  the  trial  of  the  objections,  was  not  excessive.  In  re 
Guardianship  of  Deck,  242. 

Same:  Where  a  temporary  guardian  has  been  appointed,  followed 
by  a  permanent  appointment,  the  expenses  of  guardianship,  includ- 
ing expenses  incurred  by  the  guardian  for  attorney's  fees  in  pro- 
curing the  permanent  appointment,  should  be  paid  from  the  ward's 
estate,  and  may  be  allowed  in*  the  guardianship  proceedings. 
Idem, 

Expenses  of  estate:  Allowance.  Where  a  temporary  guardian  has 
been  obliged  to  employ  counsel  to  get  possession  of  his  ward's 
property,  and  to  maintain  himself  in  office,  he  is  entitled  to  an 
allowance  for  attorney's  fees;  and  all  expenses  incurred  in  pro- 
curing an  order  for  the  preservation  of  the  estate  should  be  paid 
out  of  the  estate.    Idem, 

Vou  158  lA.— 50 
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Attomejr's  fees:  Lien.  While  in  the  first  instance  counsel  are 
generally  employed  by  the  applicant  for  the  appointment  of  a 
permanent  guardian,  still  where  the  appointment  was  contested 
an  allowance  of  fees  may  be  made  to  the  guardian,  where  he  after- 
ward attended  to  the  matter,  and  counsel  made  his  claim  against 
him  and  not  against  the  applicant;  and  the  attorney  has  an 
equitable  lien  for  his  services  against  funds  of  the  estate  recovered 
.  or  preserved  through  his  efforts.    Idem. 

HOMESTEAD. 

Establishment:  Occupancy.  Merely  sleeping  in  an  uncompleted 
house  is  not  sufiicient  occupancy  to  constitute  a  family  homestead, 
where  the  act  was  not  inconsistent  with  the  purpose  of  having 
a  temporary  sleeping  place,  and  the  owner  continued  to  pay  rent 
for  another  house  where  he  resided  and  got  his  meals,  although  he 
may  have  intended  to  complete  the  house  and  subsequently  occupy 
it.    Gaston  v.  Horn,  674. 

INJUNCTION.    See  Intoxicating  Liquobs. 

INFANTS. 

Contracts:  Disaffirmance:  Evidence.  A  minor  is  bound  by  his 
contracts  regardless  of  whether  he  is  under  guardianship,  unless 
he  disaffirms  within  a  reasonable  time  and  returns  the  property 
received  which  is  still  in  his  possession,  except  in  cases  where 
the  contract  was  obtained  by  misrepresentation  of  his  age,  or 
from  having  engaged  in  business  as  an  adult  and  the  other  party 
had  good  reason  to  believe  him  capable  of  contracting.  In  the 
instant  case  the  question  of  whether  plaintiff  had  good  reason  to 
believe  the  minor  capable  of  contracting  was  for  the  jury.  First 
National  Bank  v.  Casey,  349. 

Evidence  of  minority.  The  appearance  of  a  minor  as  a  witness  in 
an  action  to  which  he  was  a  party,  was  a  matter  to  be  considered 
in  determining  whether  from  having  engaged  in  business  on  his 
own  account  the  other  party  to  the  contract  had  good  reason 
to  believe  him  a  minor.    Idem. 

INSANITY.    See  Insurance. 

INSTRUCTIONS.     See     Agency— €riminal     Law— Contracts — 

Physicians — Neoligencb — ^Wills. 

Where  the  court  submits  a  cause  on  the  theory  of  a  party  as  dis- 
closed by  his  testimony,  though  the  evidence  may  not  be  consistent 
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with  his  pleadings,  he  has  no  ground  for  complaint.    Boerner  Fry 
Co.  V.  Mucci,  315. 

Refuaal  of  requests.  The  refusal  of  requested  instructions  fairly 
covered  by  those  given  by  the  court  is  not  erroneous.    Idem. 

Failure  to  separate  issues.  Where  the  buyer  of  goods,  in  defense 
to  an  action  for  the  price,  pleaded  that  they  were  bought  by  sample 
with  which  they  did  not  comply,  and  also  filed  a  counterclaim 
based  upon  the  same  breach  of  contract,  he  can  not  complain  that 
the  court  in  its  instructions  failed  to  separate  the  affirmative 
defense  and  the  counterclaim.    Idem. 

Dismissal  of  issues.  Where  one  count  of  a  petition  is  dismissed 
during  the  trial  the  court  may  properly  ignore  the  same  in  its 
instruction  to  the  jury.    Hahn  v.  Lumpa,  560. 

Consideration  of  evidence.  A  jury  roust  try  a  cause  and  base  its 
verdict  upon  the  evidence  adduced.  It  is  not  proper  for  them  to 
consider  their  own  observation  and  experience  with  reference  to 
the  subject  of  the  action,  except  in  the  matter  of  weighing  the 
evidence  submitted;  and  in  a  case  where  it  was  claimed  that  the 
stock  were  killed  by  lightning,  an  instruction  of  the  trial  court 
that  the  jury  might  properly  consider  their  own  observation  and 
experience  if  any,  with  reference  to  losses  of  that  nature  was 
erroneous.    Downing  v.  Insurance  Co.,  1. 

Duty  of  jury.  -It  is  the  duty  of  the  jury  to  follow  an  instruction 
of  the  court  whether  right  or  wrong.  Seevers  v.  Cleveland  Coal 
Co.,  574. 

Harmless  error.  Where  a  division  of  a  pleading  was  withdrawn 
during  the  trial  and  the  attention  of  the  jury  was  called  to  that 
fact,  but  in  stating  the  issues  the  court  by  mistake  included  the 
same  though  he  did  not  read  it  to  the  jury,  and  by  oversight  the 
instructions  went  to  the  jury  without  correction,  omission  to  read 
that  portion  of  the  instruction,  and  a  subsequent  showing  that 
the  jury  did  not  consider  the  same  in  making  up  their  verdict, 
removed  any  possible  prejudice.  Moreover  the  instruction  would 
not  have  been  prejudicial  if  read  to  the  jury;  as  the  court 
specifically  directed  their  attention  to  the  issues  in  the  main  part 
of  the  charge  and  there  made  no  reference  to  the  withdrawn  issue. 
Vernon  v.  Iowa  State  Traveling  Men's  As8*n,  597. 

Objection  to  sufficiency:  Review.  An  objection  that  certain  instruc- 
tions were  not  sufficiently  specific  will  not  be  entertained  on  appeal. 
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where  there  was  no  showing  that  the  other  instructions  did  not 
contain  the  desired  specifications.    State  ▼.  Burns,  440. 

Preservation  of  exceptions.  The  statute  authorizes  the  reporter 
to  note  in  his  report  of  the  trial,  in  shorthand  or  in  writing, 
the  fact  that  the  jury  is  instructed  and  all  exceptions  and  objec- 
tions  to  the  instructions  given  by  the  court  on  its  own  motion, 
and  this  report  when  properly  certified  is  sufficient  evidence  of  the 
taking  of  exceptions  to  the  instructions;  but  there  is  no  authorized 
preservation  of  the  record  of  exceptions  by  the  mere  certificates 
of  the  judge  and  reporter  that  they  were  taken.  Black  v.  Miller, 
293. 

The  trial  judge  in  bis  instructions  should  clearly  state  the  issues 
rather  than  copy  the  pleadings  as  a  part  thereof;  and  he  should 
not  assume  the  genuineness  of  decedent's  signature  to  a  note  sought 
to  be  proven  against  his  estate.     Idem, 

Refusal  of  requests.  Refusal  of  a  requested  instruction  fully 
covered  by  those  given  by  the  court  is  not  reversible  error.  State 
V.  Young,  647. 

INSUBANOE. 

Adjustment  of  loss:  By-law  provision.  The  provision  of  a  by-law 
of  an  insurance  company  that  in  case  of  the  failure  of  the  adjuster 
and  insured  to  agree  upon  the  amount  of  a  loss  and  the  liability 
of  the  company,  the  matter  should  be  referred  to  the  directors 
of  the  company  for  final  adjustment,  does  not  make  a  decision  of 
the  directors  final;  but  the  insured  may  appeal  to  the  courts  to 
determine  the  liability  of  the  association.  Downing  v.  Insurance 
Co.,  1. 

Accident  insurance:  Permanent  insanity:  Evidence.  In  thb  action 
upon  an  accident  policy  of  insurance,  in  which  the  association  was 
exempted  from  liability  for  disability  or  death  resulting  from  bodily 
or  mental  infirmity,  the  evidence  is  reviewed  and  held  insufficient 
to  support  a  finding  that  at  the  time  the  insured  committed  suicide 
he  was  actuated  by  a  temporary  insane  impulse,  but  rather 
that  his  insanity  was  of  a  permanent  character,  and  therefore  an 
infirmity.    Layton  v.  Accident  Co.,  356. 

Same:  Contracts:  Construction:  Suicide:  Stipulation  against 
liability.  Where  an  accident  company  undertakes  to  insure  only 
against  specified  forms  of  accident,  its  contracts  will  be  construed 
most  strictly  against  it  and  it  will  be  held  to  the  strict  letter 
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and  spirit  thereof;  but  a  stipulation  against  liability  for  suicide, 
whether  sane  or  insane,  is  competent  and  will  be  upheld.    Idem, 

Same:  Suicide:  Pleading:  Issue.  The  question  of  whether  insanity 
had  any  causative  connection  with  the  suicide  of  deceased  was 
not  in  issue  under  an  allegation  that  the  suicide  sprang  from 
insanity,  and  was  therefore  not  a  question  for  the  jury.    Idem. 

Accident  insurance:  Intozieation:  Burden  of  proof.  In  an  action 
on  an  accident  insurance  policy  in  which  it  was  provided  that  the 
association  should  not  be  liable  for  injuries  received  by  the  insured 
when  in  an  Intoxicated  condition,  the  burden  was  on  the  associa- 
tion to  show  such  intoxication.    McDermott  v.  Association,  544. 

Same:  Eridence.  A  nen -expert  may  testify  to  the  intoxicated  condi- 
tion of  a  person.  Under  the  evidence  the  question  of  whether 
plaintiff  was  intoxicated  at  the  time  of  the  injury  was  for  the 
jury.    Idem. 

Accident  insurance:  Evidence:  Res  gestae.  In  this  action  upon  an 
accident  policy,  in  which  it  was  claimed  that  death  resulted  from 
blood  poisoning  due  to  an  abrasion  of  the  skin  by  means  of  a 
brush  or  other  implement  used  by  a  bath  attendant,  the  exhibi- 
tion of  the  abrauion  and  the  remark  of  deceased  concerning  his 
rough  treatment  while  in  the  bathroom,  made  immediately  following 
his  bath,  was  admissible  as  res  gestae.  And  subsequent  declara- 
tions of  present  pain  in  the  locality  of  the  abrasion  were  also 
admissible  as  res  gestae,  and  material  as  indicating  the  probable 
cause  of  death.    Vernon  v.  Iowa  State  Traveling  Men's  Ass'n,  597. 

Same:  Cause  of  death:  Burden  of  proof:  Instructions.  Where  the 
by-laws  of  an  accident  association,  providing  that  whenever  a 
member  in  good  standing  dies  within  a  certain  time,  the  result 
solely  of  external,  violent  and  accidental  injury,  are  by  reference 

'  made  a  part  of  the  contract  of  insurance,  the  burden  is  upon  the 
plaintiff  to  show  that  death  resulted  from  such  cause.  But  where 
the  association  claims  that  death  resulted  from  one  of  the  causes 
excepted  by  the  contract,  it  has  the  burden  on  that  issue.  The 
instructions  in  this  case  are  held  to  properly  state  the  burden 
resting  upon  plaintiff  to  show  that  death  was  due  solely  to  the 
accident,  and  did  not  result  directly  or  indirectly  in  consequence 
of  disease.    Idem. 

Same:  Construction  of  Contract.  The  provision  in  an  accident 
policy  that  there  shall  be  no  liability  for  an  injury  or  death 
resulting  in  whole  or  in  part,  directly  or  indirectly,  from  disease, 
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etc.,  will  be  construed  most  strongly  against  the  association;  and 
will  be  held  to  apply  only  to  such  diseases,  or  bodily  or  mental 
infirmity,  as   in   some  manner  contribute,  directly  or   indirectly, 

either  to  the  injury  or  death.    Idem. 

ff 

Same.  The  provision  of  an  accident  policy  exempting  the  association 
.  from  liability  for  death  resulting  directly  or  indirectly,  wholly 
or  in  part,  from  medical  or  surgical  treatment,  is  held  to  coTer 
cases  of  accident  growing  out  of  such  treatment,  and  not  to  apply 
to  medical  or  surgical  treatment  necessitated  by  an  accident.  Bat 
in  the  instant  case  this  defense  was  not  available  to  the  defendant 
because  not  pleaded.    Idem, 

Same:  Refusal  of  instnictions.  Where  the  claimed  accident  was  an 
abrasion  of  the  skin  by  means  of  a  brush  used  by  a  bath  attendant, 
and,  after  properly  defining  the  terms  "accident"  and  ''acci- 
dental," the  court  charged  that  plaintiff  had  the  burden  of  showing 
that  the  accident  as  thus  described  caused  the  death,  and  that  it 
must  appear  from  a  preponderance  of  the  evidence  that  death  was 
caused  proximately  and  solely  by  external,  violent  and  accidental 
means,  the  jury  could  not  have  returned  a  verdict  for  any  other 
cause  than  that  claimed;  and  refusal  to  instruct  that  plaintiff 
could  not  recover  if  death  was  caused  by  an  operation  to  relieve 
deceased  from  a  sore  or  boil  on  his  limb  was  not  prejudicial. 
Idem. 

Cancellation  of  policy.  A  policy  of  insurance  issued  by  authorized 
agents  cannot,  after  delivery  and  payment  of  the  premium  to 
the  agents,  be  cancelled  by  a  mere  direction  of  the  company  to  the 
^agents  to  obtain  a  better  rate  or  take  up  and  return  the  policy 
for  cancellation;  but  in  the  absence  of  notice  to  the  insured  the 
policy  is  valid,  and  is  not  subject  to  cancellation  by  the  agents 
without  notice  to  the  insured.  Waterloo  Lumber  Co.  v.  Des  Moines 
Insurance  Co.,  563. 

Cancellation  and  transfer  of  risk.  The  issuance  and  delivery  of  a 
policy  of  insurance  by  authorized  agents  in  a  stated  sum,  and 
payment  to  them  of  the  premium,  constitutes  a  completed  contract; 
and  thereafter  the  agents  cease  to  represent  the  insured  in  any 
manner,  and  'they  cannot  bind  him  by  a  subsequent  cancellation 
of  the  policy  and  transfer  of  the  risk  to  another  company  without 
his  authority.    Idem. 

Same.  An  insurance  company  cannot  relieve  itself  from  liability  on 
a  valid  policy  of  insurance  for  a  loss  already  incurred,  by  indue- 
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ing  the  insured  to  accept  a  policy  in  another  company  issued  with- 
out his  authority,  and  affording  no  indemnity.    Idem, 

Same:  Issuance  of  policy:  Assent  of  assured.  An  agent  author- 
ized to  issue  policies  and  collect  premiums  has  no  authority  to 
issue  a  policy  covering  property  already  destroyed;  and  a  policy 
written  by  him  in  another  company  as  a  substitute  for  one  then 
.existing,  but  not  brought  to  the  notice  or  knowledge  of  the  in- 
sured until  after  the  loss,  is  not  a  valid  contract,  and  will  not  work 
a  cancellation  of  the  first  policy.    Idem, 

Same:  Liability  of  insurer.  It  is  essential  to  the  validity  of  a 
policy  of  insurance,  issued  by  another  company  as  a  substitute  for 
one  then  existing,  that  the  insured  assent  thereto;  and  where  the 
assent  was  not  procured  until  after  the  property  was  destroyed 
the  insurer  was  not  liable  thereon.    Idem, 

Mutual  benefit  societies:  Officers:  Appointment:  Tenure.  Where 
the  by-laws  of  a  mutual  benefit  society  provided  for  the  appoint- 
ment of  supreme  instructors  by  the  supreme  officer  of  the  society, 
the  appointments  to  be  approved  by  a  board  of  supreme  managers, 
and  that  all  officers  and  committees  should  be  elected  for  the 
term  of  three  years,  the  appointment  and  approval  of  supreme 
instructors  in  conformity  therewith  constituted  such  persons  officers, 
who  were  entitled  to  hold  their  offices  for  the  term  of  three  years. 
Kelley  v.  Royal  Neighbors,  547. 

nrroxioATiNO  liquobs. 

Petition  of  consent:  Signatures  in  certain  cities.  In  cities  of  2,500 
and  less  than  5,000  a  petition  of  consent  to  the  sale  of  liquor 
signed  by  eighty  per  cent  of  the  voters  of  the  city,  or  by  a 
majority  of  the  voters  of  the  city  and  township  and  sixty-five  per 
cent  of  the  voters  of  the  county  is  sufficient.  It  is  not  necessary 
to  have  sixty-five  per  cent  of  the  voters  of  the  county  sign  the 
petition  in  addition  to  eighty  per  cent  of  those  of  such  cities. 
Theobald  v.  Flynn,  360. 

Injury  by  intoxicated  person:  Damages:  Extent  of  proof.  Under 
the  statute  providing  that  any  child  injured  in  his  means  of  support 
by  an  intoxicated  person  has  a  right  of  action  against  the  person 
who,  by  selling  or  giving  away  liquor,  caused  the  intoxication, 
it  is  sufficient  to  show  that  the  injury  was  by  an  intoxicated 
person  regardless  of  whether  it  would  have  been  committed  by  him 
if  sober.    Lee  v.  Henderman,  719. 
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Instractions.  In  an  action  of  this  character,  an  instruction  requiring 
plaintiif  to  prove  that  his  injury  in  the  means  of  his  support  was 
in  consequence  of  such  intoxication,  while  casting  upon  plaintiff 
a  greater  burden  than  the  law  requires,  was  not  prejudicial  to 
defendant.    Idem. 

Loss  of  support:  Damages:  Evidence.  Evidence  of  the  habits 
of  plaintiff's  father  as  to  the  use  of  liquor,  and  that  he  was  a 
drunkard,  while  not  a  defense  to  an  action  by  a  child  for  loss  of 
means  of  support  by  the  sale  or  giving  of  liquor  to  him,  is  com- 
petent in  determining  plaintiff's  loss.    Idem, 

Nuisance:  Injunction:  Abatement  of  action.  A  suit  to  enjoin  a 
liquor  nuisance  may  be  instituted  and  maintained  by  any  citizen 
of  the  county, 'and  it  will  not  be  abated  simply  because  plaintiff's 
attorney  employed  detectives,  who  were  paid  by  an  organization 
not  incorporated  in  that  county,  to  obtain  evidence  against  defend- 
ant, and  because  plaintiff's  attorney,  a  non-resident  of  the  county, 
received  the  fees  collected  of  defendants  in  that  class  of  actions. 
Reusch  V.  Loserth,  227. 

Same:  Mulct  saloon:  Single  room.  A  saloon  room  with  a  street 
entrance  and  a  small  addition  on  the  rear  opening  into  the  main 
room,  and  used  in  connection  therewith  as  a  toilet  room,  and 
having  an  outside  window  large  enough  to  admit  a  person,  is  not 
in  compliance  with  the  statute  providing  that  the  business  shall 
be  carried  on  in  a  single  room,  having  but  one  entrance  or  exit. 
Idem, 

Same:  Use  of  furniture:  Evidence.  The  evidence  in  this  action 
is  held  to  show  that  defendant  violated  the  law  by  keeping  a  chair 
in  the  saloon  room  and  permitting  its  use  therein  by  a  customer. 
Idem. 

Taxation  of  costs.  In  the  absence  of  a  showing  that  a  suit  to 
restrain  a  liquor  nuisance  was  brought  maliciously  and  without 
probable  cause  the  costs  should  not  be  taxed  to  plaintiff.    Idem. 

Single  room.  The  keeping  of  a  large  refrigerator  with  an  ice  chest 
and  adjoining  storage  room  for  beer,  within  a  single  room  in  which 
the  retail  liquor  business  was  conducted,  having  a  street  opening 
for  ice  and  a  door  from  the.  ice  chamber  to  the  storage  room, 
but  which  was  nailed  up,  was  not  a  violation  of  the  statute 
requiring  that  a  saloon  shall  be  conducted  in  a  single  room  with 
but  one  entrance.    Tuttle  v.  Carraher,  200. 
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Same:  Employees:  Listing  of  names.  Draymen  and  carriers  en- 
gaged in  hauling  liquors  from  a  railway  station  or  car  and  put- 
ting the  same  in  a  refrigerator  in  a  saloon  room  are  not  persons 
employed  about  a  saloon,  who  are  required  by  statute  to  be  listed 
with  the  county  auditor,  but  are  engaged  in  a  separate  employ- 
ment having  no  connection  with  the  saloon  business.    Idem. 

Same:  Intoxicated  person:  Evidence.  The  evidence  in  this  action 
is  held  insufficient  to  show  that  defendant  allowed  an  intoxicated 
person  in  his  saloon,  when  in  that  condition;  or  to  establish  the 
charge  that  defendant  failed  to  list  an  employee  before  he  began 
work.    Idem. 

Illegal  distribution:  Place:  Punishment.  A  corporation,  though 
organized  for  a  lawful  purpose,  which  maintained  a  place  in  a 
public  street  walled  oif  by  canvas  and  used  as  a  place  for  enter- 
taining its  guests,  and  there  received  and  distributed  intoxicating 
liquor  to  its  members  and  guests,  was  guilty  of  violating  the 
statute  prohibiting  the  keeping  or  maintaining  of  a  clubroom  or 
other  place  in  which  liquors  are  received  or  kept  for  use,  gift  or 
sale;  as  the  statute  not  only  refers  to  a  clubroom,  but  includes 
any  place  maintained  for  disbursing  liquor;  and  a  violation  of  the 
statute  in  such  manner  is  punishable  under  the  provisions  of  the 
Code  relating  to  illegal  sales,  and  the  abatement  of  nuisances. 
Shideler  v.  Tribe  of  the  Sioux,  417. 

Same.  The  dispensing  or  distribution  of  intoxicating  liquors  among 
the  members  of  an  organization  constitutes  an  illegal  sale,  within 
the  meaning  of  Code  section  2382,  as  amended,  regardless  of  whether 
the  same  is  done  in  any  place.    Idem. 

Keeping  of  liquor.  An  organization  which  receives  and  immediately 
distributes  intoxicating  liquor  among  its  guests  is  guilty  of  violat- 
ing the  statute.  It  is  not  necessary  that  there  should  be  any 
permanent  keeping.    Idem. 

Good  faith  distribution.  Where  an  organi^tion  actually  received  and 
disbursed  intoxicating  liquors  to  its  members  and  guests,  it  did  the 
acts  prohibited  by  the  statute,  and  the  question  of  its  good  faith 
or  that  of  its  guests  is  immaterial.  It  was  also  immaterial  that 
there  was  no  profit  in  the  transaction,*  or  that  it  was  incidental 
to  the  main  purpose  of  the  organization.    Idem. 

Injunction:  Abatement  of  nuisance.  Where  a  corporation  unlaw- 
fully distributed  liquor  among  its  members  and  guests,  and  its 
officers  claimed  the  right  and  expressed  the  intention  to  continue  to 
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do  BO,  the  evidence  authorized  an  injunction  restraining  the  further 
illegal  acta  of  the  corporation  and  it»  members  actually  participat- 
ing therein.    Idem, 

INTOXICATION;    See  Insxtranoe. 

IRRIGATION  BONDS.    See  Bonds.  ' 

JUDOMENTS.    See  Estates  of  Decedents — ^PABTNHtsHiF— Beajl. 
Property. 

Amendment.  While  a  judgment  may  be  amended  to  show  facts 
different  from  those  recited  therein,  this  cannot  be  done  in  a 
collateral  proceeding.    Lansing  v.  Bever  Land  Co.,  693. 

Decree  of  court:  Ambiguity:  Explanation.  An  ambiguity  in  a 
court  decree  may  be  explained  by  parol  evidence.  Barthell  v. 
Hermanson,  329. 

Former  adjudication.  A  former  decree  quieting  the  title  to  property 
in  the  defendant's  father,  and  a  subsequent  judgment  against 
defendant  in  his  action  to  set  the  decree  aside,  are  conclusive 
against  his  claim  to  the  property  in  subsequent  litigation  over  the 
title  to  the  property.    Davis  v.  Ritchey,  388. 

Mathematical  error:  Correction.  A  mere  mathematical  error  in 
calciilating  the  amount  of  a  judgment  oan  be  cured  on  appeal  by 
ordering  a  remittitur.    Bradley,  Merriam  &  Smith  v.  Goetsche,  77. 

CounterclaiiiL  Where  the  trial  court  properly  directed  the  jury  to 
credit  the  amount  found  due  defendant  on  its  two  items  of  counter- 
claim against  the  sum  found  due  plaintiff,  it  was  not  entitled  to 
separate  judgments  on  such  items.  Seevers  v.  Cleveland  Coal 
Co.,  574. 

JURISDICTION.    See  Appeal— Courts. 

JXTB0R8. 

Bias:  Knowledge  of  accused.  The  defendant  in  a  criminal  action 
cannot  complain  of  the  bias  of  a  juror,  where  it  is  not  shown  that 
he  or  his  counsel  did  not  know  of  the  matters  complained  of  before 
the  juror  was  sworn.     State  v.  Buford,  173. 

LACHES.    See  Limitation  of  Actions. 
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LANDLORD  AND  TENANT. 

Defective. premises:  Injury  to  teiuint:  Evidence.  A  landlord  is 
not  liable  to  a  tenant  for  alleged  injuries  resulting  from  defective 
construction  of  the  premises,  where  there  was  no  concealment  or 
misrepresentation  concerning  the  same  at  the  time  of  the  lease; 
but  where  there  was  a  stairway  used  by  several  tenants  of  the 
building,  which  remained  in  control  of  the  landlord,  he  was  bound 
to  keep  it  in  repair,  and  if  he  failed  to  do  so  and  a  tenant  was 
injured  in  consequence  of  such  neglect  he  was  liable  therefor.  In 
the  instant  case  plaintiff,  a  tenant,  was  injured  by  falling  upon 
ice  at  the  foot  of  an  outside  stairway  to  the  building,  used  in 
common  with  other  tenants  and  under  the  control  of  the  landlord, 
and  the  questions  of  whether  the  proximate  cause  of  the  injury 
was  the  accumulation  of  the  ice,  and  whether  defendant  had  known 
of  defects  in  the  water  pipes,  from  which  the  water  was  dis- 
charged onto  the  steps  and  froze,  for  such  length  of  time  as  to 
require  him  in  the  exercise  of  reasonable  care  to  remedy  the  same, 
were  for  the  jury.    Morse  v.  Houghton,  279. 

LARCENY.    See  Geiicinal  Law. 

LIMITATION  OF  ACTIONS.    See  Contraots. 

Where  a  brok»  agreed  with  the  purchaser  of  land  to  procure  a  loan 
for  him  at  a  stated  rate  of  interest  and  to  pay  any  sum  in 
excess  of  that  rate,  the  statute  of  limitations  would  not  commence 
to  run  against  a  claim  for  the  excess  until  it  was  paid  by  the 
purchaser.    Depugh  v.  Brown,  165. 

Action  to  cancel  conveyance.  An  action  in  the  courts  of  this  state 
to  cancel  a  conveyance  of  land  located  here  on  the  ground  of 
frauds  which  conveyance  was  executed  in  a  foreign  state  where 
both  the  grantor  and  grantee  resided,  is  not  barred  by  reason  of 
the  fact  that  some  available  remedy  involving  personal  liability 
respecting  the  subject  of  the  action  was  barred  in  the  foreign  juris- 
diction, as  such  actions  are  of  a  distinct  character;  and  as  full 
relief  could  not  be  granted  in  a  foreign  jurisdiction  the  plaintiff 
was  under  no  obligation  to  pursue  the  less  effective  remedy  there, 
notwithstanding  the  provisions  of  Code  Section  3453.  Curtis  v. 
Armagast,  507. 

Same:  Laches.  An  action  to  cancel  a  conveyance  for  fraud  in  its 
execution  is  not  barred  by  laches,  where  the  defendant  was  in  no 
manner  misled  to  his  injury  by  the  delay,  and  no  equities  had 
intervened.    Idem. 
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Suspension  of  statute.     The  running  of  the  statute  of  limitations 

against  a  cause  of  action  for  the  breach  of  a  marriage  contract  is 

not  suspended  by  the  death  of  the   promisor.     In  re.  Estate  of 

Oldfield,  98. 

MALICIOUS  MISCHIEF.    See  Criminal  Law. 

UALIOIOnS  PBOSEGUnON. 

Evidence.  Where  the  plaintiff,  in  an  action  for  malicious  prosecution, 
was  arrested  and  placed  in  jail,  he  may  testify  that  he  felt 
humiliated,  mortified  and  disgraced  by  the  accusation,  arrest  and 
prosecution  for  a  crime  of  which  he  was  not  guilty.  Lint  v.  Lint, 
444. 

Same:  Probable  cause:  Instructions.  An  honest  belief  that  plain- 
tiff was  guilty  of  the  crime  charged,  based  upon  a  knowledge  of 
such  facts  and  circumstances  tending  to  show  guilt  as  would  lead 
a  reasonably  prudent  man  to  believe  plaintiff  guilty  of  the  crime 
charged,  will  authorize  a  finding  of  probable  cause  for  the  prosecu- 
tion; and  where  the  instructions  construed  as  a  whole  announced 
the  above  rule,  a  single  paragraph  on  the  subject  stating  that 
probable  cause  means  such  a  state  of  facts  and  circumstances  as 
would  lead  a  careful  and  conscientious  man  to  believe  that  plain- 
tiff was  guilty  of  the  crime  charged,  was  not  prejudicial,  as  cast- 
ing upon  defendant  a  higher  degree  of  care  than  should  be  im- 
posed.   Idem. 

MALPRACTICE.    See  Physicians. 

MARRIAGE  AND  DIVORCE. 

Cruelty.  A  divorce  should  not  be  granted  the  wife  on  the  ground 
of  cruel  and  inhuman  treatment,  consisting  mainly  of  bitter  and 
hateful  language,  where  it  appeared  that  the  wife  was  guilty  of 
like  conduct,  and  she  failed  to  show  that  the  cruelty  complained 
of  endangered  her  life.    Goeldner  v.  Goeldner,  415. 

Dismissal  of  former  action:  Effect.  Voluntary  dismissal  of  an  action 
for  divorce  and  a  return  to  the  defendant  will  not  bar  the  right 
to  subsequently  bring  a  similar  action,  nor  prevent  consideration  in 
the  later  action  of  the  entire  life  of  the  parties.    Idem, 


Divorce:     Trial  de  novo:     Cruel  and  inhumane  treatment:     Evi- 
dence.   An  action  for  divorce  is  triable  anew  in  the  appellate  court 
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on  the  record  as  made  below;  but  where  the  evidence  is  in  dis- 
pute, and  the  appearance  and  demeanor  of  the  witnesses  may  have 
had  some  decisive  effect  on  the  decision  of  the  presiding  judge,  the 
appellate  court  will  be  reluctant  to  disturb  its  finding.  In  this 
action  for  divorce  on  the  ground  of  cruel  and  inhuman  treatment 
the  evidence  is  held  to  support  the  finding  that  the  claims  made  by 
the  plaintiff  in  Iier  petition  were  substantially  true.  Harris  v. 
Harris,  555. 

MARSHALLING  ASSETS.  See  Pastnership'. 
MASTER  AND  SERVANT.  See  Neglioencs. 
MIDDLEMAN.    See  Agency. 

mSJOINDER  OF  CAUSES  OF  ACTION.    See  Actions. 
MISCONDUCT.    See  New  Trial. 

MORTGAGES.     See  Appeal. 

Absolute  deed  as  a  mortgage:  Amount  secured:  Evidence.  In  this 
action  to  have  a  deed  declared  a  mortgage  securing  a  certain  sum 
and  no  more,  the  evidence  is  reviewed  and  it  is  held;  that  the  de- 
fendant bank  held  the  deed  to  the  land  as  security  for  the  payment 
by  it  of  certain  judgments  against  plaintiff,  as  well  as  other  in- 
debtedness evidenced  by  certain  notes,  and  that  the  bank  had  not 
been  reimbursed,  although  the  judgments  were  apparently  dis- 
charged of  record;  the  discharge  having  been  for  the  purpose  of 
allowing  plaintiff  to  make  a  loan  on  the  land,  and  not  as  evidence 
of  payment  in  fact.    Oithbertson  v.  First  National  Bank,  144. 

Negligence  in  execution:  Evidence.  Where  the  evidence  tended  to 
show  that  a  broker,  in  the  sale  of  land  to  plaintiff,  agreed  to 
procure  for  him  a  loan  at  a  specified  rate  of  interest  and  to  pay 
any  excess  rate;  that  he  directed  plaintiff  to  another  who  made 
the  loan  in  two  notes  and  mortgages,  one  bearing  the  agreed 
rate  and  the  other  a  higher  rate,  and  that  plaintiff  did  not  read  the 
notes  and  mortgages,  but  signed  the  same  after  the  lender  had  read 
to  him  the  mortgafre  bearing  the  lower  rate.  Held,  that  the  ques- 
tion of  whether  plaintiff^s  negligence  in  signing  the  papers  was  such 
as  to  preclude  his  enforcement  of  the  agreement  with  the  broker 
was  for  the  jury.    Depugh  v.  Brown,  165. 

Mortgage  foreclosure:  Jurisdiction.  Where  simply  a  judgment 
in  rem  was  entered  in  a  suit  to  foreclose  a  mortgage,  the  mortgagor 
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being  served  outside  the  state,  jurisdiction  on  appeal  could  not 
be  conferred  over  a  purchaser  of  part  of  the  mortgaged  premises, 
where  such  purchaser  did  not  appeal,  by  an  attempted  appearance 
of  counsel  in  his  behalf.    Tukey  v.  Foster,  311. 

Conveyance  of  property:  Liability  of  grantor  and  grantee.  As  be- 
tween the  grantor  and  grantee  of  property  subject  to  a  mortgage, 
which  the  grantee  assumed  and  agreed  to  pay,  the  grantee  became 
the  principal  debtor  and  the  liability  of  the  grantor  secondary, 
while  the  liability  of  the  property  remains  the  same.  Boice  v. 
Coffeen,  705. 

Same.  Where  property  was  conveyed  subject  to  mortgage,  which  was 
assumed  by  the  prior  grantees  but  finally  conveyed  with  full  cov- 
enants of  warranty,  the  rights  of  the  original  grantees  to  protection 
against  primary  liability  for  the  mortgage  debt  were  not  affected 
by  the  latter  conveyance  with  full  covenants.  And  where  a  still 
later  grantee  acquired  title  by  a  special  warranty  deed,  his  rights, 
as  against  the  mortgagee  and  a  prior  grantee  who  had  assumed  the 
mortgage,  could  be  no  greater  than  those  of  his  grantor;  and  while 
he  might  be  entitled  to  equitable  relief  against  his  grantor  only, 
it  would  be  without  prejudice  to  pre-existing  equities  in  favor  of 
the  mortgagee  and  a  grantee  who  had  assumed  the  mortgage. 
Idem. 

Appeal:  Right  to  object.  Where  a  subsequent  grantee  was  given 
judgment  on  a  warranty  against  a  prior  grantor  who  had  assumed 
a  mortgage  on  the  premises,  but  conveyed  the  property  with 
full  covenants  of  warranty,  and  the  prior  grantor  had  appealed, 
thus  threatening  the  rights  of  the  subsequent  grantee  under  the 
decree,  the  plaintiff  mortgagee  could  not  object  to  an  appeal  by 
such  subsequent  grantee,  that  he  might  have  the  merits  of  his 
cross-petition  tried  anew.    Idem. 

Evidence:  Best  and  secondary:  Availability.  In  a  suit  to  fore- 
close a  mortgage  against  subsequent  grantees  who  had  assumed 
and  agreed  to  pay  the  mortgage,  the  testimony  of  one  defendant, 
respecting  his  conveyance  of  thd  property,  that  he  conducted  the 
transaction  with  his  grantee  personally,  that  he  had  no  other  trans- 
action with  him  and  executed  but  one  deed,  was  sufficient  to  show 
that  the  deed  was  in  the  possession  of  his  grantee,  and  to  permit 
the  introduction  of  the  record  in  place  of  the  original  instrument; 
and  even  though  introduced  in  support  of  the  cross-petition  of  one 
of  defendants,  having  been  properly  received,  it  was  in  evidenoe 
for  all  purposes  and  was  available  to  the  plaintiff.    Idem, 
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Collateral  security:  Smrender:  Effect.  Where  the  grantee  of  the 
mortgagor  assumed  the  mortgage,  and  after  giving  collateral 
security  for  the  debt  transferred  the  property  to  another  who  also 
assumed  the  mortgage,  the  fact  that  the  mortgagee  returned  the 
collateral  security  to  the  original  grantee  was  not  a  matter  of 
which  the  subsequent  grantees  could  complain;  as  it  did  not  aifect 
their  liability  or  that  of  the  property  as  security  for  the  debt. 
Idem. 

Transfer  of  mortgage:  Collusion:  Extinguishment  of  debt.  Where 
a  grantee  of  land,  who  assumed  an  existing  mortgage,  conveyed 
to  another  who  also  assumed  the  mortgage,  and  thereafter  con- 
veyances were  made  with  full  covenants  of  warranty,  the  fact  that 
the  original  grantee  may  have  conclusively  induced  plaintiff  to 
purchase  the  moi-tgage  note  for  his  protection  did  not  prejudice 
the  rights  of  a  subsequent  grantee  under  full  covenants  of  warranty; 
and  he  was  npt  therefore  entitled  to  claim  that  the  transaction 
constituted  payment  and  discharge  of  the  debt.    Idem. 

Endorsement  without  recourse.  The  fact  that  the  assignment  under 
the  foregoing  circumstances  was  without  recourse  did  not  affect 
the  right  of  the  assignee  to  maintain  an  action  against  the  grantee 
who  last  assumed  the  mortgage,  as  the  effect  of  the  assignment 
without  recourse  was  simply  to  protect  the  indorser.    Idem. 

Collateral  security:  Surrender:  Effect.  Ck)llateral  security  for  a 
mortgage  debt,  deposited  by  a  grantee  of  the  premises  who  assumed 
the  mortgage,  becomes  secondary  to  the  liability  of  a  subsequent 
grantee  who  also  assumed  the  debt;  so  that  its  surrender  by 
the  mortgagee  was  not  prejudicial  to  the  subsequent  grantee. 
Idem. 

municipal  cobpobations. 

Ordinances:  Reasonableness..  An  ordinance  requiring  a  railway  com- 
pany to  construct  and  operate  gates  at  a  certain  street  crossing 
during  all  hours  was  not  invalid,  because  imposing  an  unreasonable 
burden,  even  though  for  two  and  one-half  hours  out  of  the  day 
no  street  cars  were  ordinarily  operated  over  the  street,  and  no 
pedestrians  traveled  the  street  at  such  time.  City  of  Council 
Bluffs  V.  Railway  Co.,  679. 

Same:  Railway  crossings:  Gate  regulations:  Statutes:  Ordi- 
nances. An  ordinance  requiring  gates  at  street  crossings  of  steam 
and  interurban  railways,  in  accordance  with  the  statute  authoriz- 
ing cities  to  require  gates  upon  the  public  streets  at  railroad  cross- 
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ings,  and  the  statutes  making  intenirban  railways  street  railways 
within  the  city  and  subject  to  the  same  law,  was  not  void  because 
inconsistent  with  other  provisions  of  the  statutes  regulating  the 
method  of  crossing  of  steam  and  intenirban  electric  .railways;  as 
the  latter  statutes  relate  to  crossings  outside  the  city  limits. 
Idem. 

Ordinances:  Discrimination.  An  ordinance  requiring  railway  com- 
panies to  maintain  gates  at  a  street  crossing,  at  the  intersection  of 
steam  with  an  electric  railway,  was  not  objectionable  as  dis- 
criminating in  favor  of  natural  persons  and  against  corporations; 
as  the  ordinance  applied  to  either  a  corporation  or  an  individual 
operating  a  railway  at  such  crossing.    Idem, 

« 

Constmction  of  Ordinance.  An  ordinance  requiring  gates  for  the 
protection  of  the  public  at  a  street  crossing,  and  at  the  inter- 
section of  a  railroad  with  an  electric  line,  was  not  objectionable 
as  requiring  a  watchman  as  distinguished  from  an  operator  of  the 
gates.    Idem, 

Ordinances:  Title.  The  ordinance  in  this  case  was  not  objection- 
able as  embracing  more  than  one  subject,  and  distinct  matters  not 
covered  by  the  title.    Idem, 

Change  of  street  grade:  Recovery  of  damages.  The  right  to  recover 
damages  for  injury  to  property  by  reason  of  the  alteration  of 
the  grade  of  a  city  street  depends  entirely  upon  statutory  authority. 
Chiesa  &  Co.  v.  City  of  Des  Moines,  343. 

Change  of  street  grade:  Right  of  tenant  to  damages.  Under  the 
provisions  of  th&  Code  requiring  a  city  to  pay  the  owner  of 
abutting  property  any  damages  suffered  by  reason  of  a  change 
in  the  grade  of  a  street,  a  tenant  for  life  or  for  a  term  of  years 
may  recover  injury  to  leased  property  caused  by  such  change;  the 
word  owner  as  used  in  the  statute,  when  liberally  construed,  being 
broad  enough  to  include  a  tenant  for  years.    Idem, 

Streets:  Repair:  Assessment  of  cost.  A  city  has  no  authority 
to  assess  the  cost  of  merely  repairing  a  street  against  abutting 
property;  but  to  bring  the  city  within  the  statute  and  authorize 
as  assessment  for  the  cost,  it  must  appear  that  the  work  proposed 
constitutes  a  reconstruction  of  the  street  improvement,  as  dis- 
tinguished from  a  repair  of  the  original  construction.  In  the  instant 
case  the  contemplated  street  improvement  was  a  work  of  recon- 
•truction,  rather  thun  of  repair,  and  the  city  was  authorized  to 
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assess  the  cost  against  the  abutting  property.    Fuchs  v.  City  of 
Cedar  Rapids,  392. 

Special  assessments;  limitation  of  amount;  estoppeL  Where  a  city 
council  refused  the  offer  of  petitioners  for  a  street  improvement 
to  waive  the  statutory  limitation  of  the  amount  of  a  special 
assessment,  and  proceeded  to  make  the  improvement  on  its  own 
motion  and  regardless  of  the  petition  or  consent  of  the  property 
owners,  the  rejected  offer  could  not  be  relied  on  as  an  estoppel 
against  the  property  owners  to  insist  on  the  statutory  limitation 
of  the  amount  of  the  assessment.  Bailey  v.  City  of  Des  Moines, 
747. 

Parol  evidence:  Impeachment  of  record.  A  city  council  cannot 
impeach  its  own  record  that  a  street  improvement  was  ordered 
by  the  council  on  its  own  motion,  without  reference  to  any  consent 
or  petition  of  property  owners,  by  parol  evidence  that  the  improve- 
ment was  petitioned  for  and  the  petition  was  considered,  but 
that  it  was  customary,  where  three-fourths  of  the  council  were  in 
favor  of  the  improvement,  to  make  the  record  show  that  the  resolu- 
tion was  passed  on  the  council's  own  motion  for  the  purpose  of 
avoiding  possible  defects  in  the  petition.    Idem, 

Special  assessment:  Sstoppel.  The  fact  that  the  owner  of  property 
subject  to  special  assessment  was  the  city  attorney  and  approved 
the  form  of  contract  for  the  improvement,  would  not  estop  his 
executrix  from  objecting  to  the  assessment  of  his  property  on  the 
ground  that  it  exceeded  the  statutory  limitation.    Idem, 

Excessive  assesstnent:  Burden  of  proof.  Where  a  city  attempts 
to  assess  property  for  a  street  improvement  in  excess  of  the 
statutory  limitation,  it  has  the  burden  of  showing  some  ground 
upon  which  the  limitation  can  be  avoided;  and  a  property  owner 
is  not  chargeable  with  bad  faith  in  resisting  the  excessive  assess- 
ment.   Idem, 

Paving:  Statute:  Construction.  The  term  paving  as  used  in  the 
statute  authorizing  a  city  to  improve  a  street  by  curbing,  gutter- 
ing, paving,  etc.,  contemplates  that  the  work  shall  all  be  done  as 
one  improvement,  where  the  street  has  not  already  been  curbed 
and  guttered;  and  it  cannot  treat  the  work  as  separate  and  inde- 
pendent items,  making  them  the  subject  of  contract  and  assess- 
ment to  the  extent  of  twenty-five  per  cent  of  the  value  of  the 
abutting  property  in  each  instance.    Idem, 

Vol.  158  U.— 51 
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Whaires:  F«m.  The  right  of  a  city  to  impow  wharfage  fees  within 
its  jurisdiction  does  not  depend  aolely  upon  the  expense  it  has 
incurred  in  the  maintenance  of  the  wharf;  as  the  question  of  «uch 
espenae  is  dependent  largely  on  the  condition  of  the  water  front. 
In  the  instant  case,  however,  the  evidence  Bhows  an  improvement 
to  some  extent  of  the  natural  conditions.  Kectevoet  v.  City  of 
Dubuque,  631. 

Municipal  power:  UiueUDncUe  fees:  Bridence.  The  imposition  of 
reasonable  wharfage  fees  bj  a  city  is  a  valid  exercise  of  police 
power,  and  not  an  interference  with  interstate  commerce;  but  this 
power  cannot  be  uued  for  the  imposition  of  a  tonnage  tax,  or  a 
port  wardens  fee,  or  other  ulterior  purposes.    Idem, 

Enforcement  of  power:  Issues.  Although  failure  to  pay  the  wharf- 
age fees  resulted  simply  in  a  demand  by  the  city  for  a.  removal 
of  house  boats,  and  payment  of  the  fees  prevented  their  removal, 
the  question  of  the  reasonableness  of  the  wharfage  charges  was 
properly  before  the  court.    Idem. 

Same:  Use  of  haihoi:  Discrimination.  While  a  city  has  power  io 
enact  ordinances  providing  reasonable  regulations  for  the  use  of 
a  harbor,  it  cannot  select  some  particular  craft  and  prohibit  its 
use  of  the  harbor,  except  for  some  sound  reason  of  public  policy. 

HtrSDEK.    See  CbiUtnal  Law, 

NEOLIGENOE.     See   Cabbies — Physicians — Hkal  Pbopbty. 

Automobile  accident:  Evidence.  In  an  action  for  injury  caused  by 
ttie  alleged  negligent  driving  of  an  automobile  by  defendant,  in 
which  plaintiff  claimed  that  the  machine  was  driven  against  him, 
which  was  denied  by  defendant  upon  the  trial,  a  letter  written 
by  defendant  concerning  the  accident  and  containing  statements 
from  which  it  ■ 
was  admissible 
to  prove  the  tr 

Same:  lutnctji 
either  of  whic 
an  instruction 
particulars  cha 

Same.  The  open 
the  statutory  1 
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defendant  was  operating  his  machine  at  a  rate  of  speed  exceed- 
ing the  lawful  limit,  the  jury  would  be  authorized  to  find  defend- 
ant n^Hgent,  was  objectionable  as  leaving  the  jury  to  exercise 
some  discretion  in  finding  negligence  from  such  a  state  of  facts. 
Idem. 

Contributory  negligence.  Failure  to  plead  freedom  from  contributory 
negligence  in  the  original  petition  is  cured  by  pleading  the  same 
in  an  amendment,  even  after  verdict.  Jamison  v.  Myrtle  Lodge, 
264. 

Master  and  servant:  Evidence.  In  this  action  for  injury  to  an 
employee  by  reason  of  the  failure  of  the  rope  on  a  car  puller  to 
slacken,  evidence  that  the  superintendent  of  defendant  had  on 
former  occasions  observed  that  the  rope  did  not  work  satisfac- 
torily and  that  it  had  been  necessary  to  stop  the  machine  on  that 
account,  which  was  not  necessary  to  its  proper  operation,  was  ad- 
missible to  show  the  defective  condition  of  the  machine,  and  also 
as  bearing  on  defendant's  negligence  in  failing  to  warn  plaintiff 
of  the  danger.    Spencer  v.  Updike  Grain  Co.,  31. 

Same.  Evidence  of  witnesses  familiar  with  the  operation  of  a  car 
puller,  that  the  clutch  on  the  puller  in  question  was  so  placed  that 
in  managing  the  rope  on  the  drum  plaintiff  could  not  operate  it 
without  going  around  the  machine,  and  if  properly  placed  it  would 
have  been  within  reach  and  the  machine  could  have  been  immedi- 
ately stopped  by  plaintiff,  was  admissible.    Idem, 

Same:  Prejudice:  Review  on  appeaL  Where  the  plaintiff's  injury, 
though  permanent,  was  not  such  as  to  affect  his  expectancy  of  life, 
the  fact  that  his  expectancy  as  shown  was  from  a  date  prior  to 
the  trial  a  short  time,  rather  than  from  the  trial  itself,  was  not 
prejudicial ;  and  if  there  was  any  error  in  its  admission  it  was  cured 
by  the  instruction  of  the  court.  Besides  no  proper  objection  to 
the  evidence  in  this  regard  was  made  at  the  trial.    Idem, 

Same:  Failure  to  warn:  Instruction.  Where  plaintiff's  injury  was 
the  result  of  a  defect  in  the  machine  with  which  he  was  at  work, 
and  not  of  any  negligent  act  of  his  or  of  a  co- employee  in  operat- 
ing the  same,  submission  of  defendant's  negligence  in  putting  plain- 
tiff to  work  without  warning  was  proper.    Idem, 

.Same:  Assumption  of  risk.  .Where  plaintiff  was  injured  as  the  re- 
sult of  a  defective  machine  which  he  was  operating  for  the  first 
time,  and  the  defect  was  not  known  to  him  or  obvious  to  an  or- 
dinary person  without  experience,  and  he  did  not  know  that  it  was 


804  Index,  Vol.  158. 

Negligence   Continued  to  New  Trial 

unsuitable  for  the  purpose  and  in  the  method  in  which  it  was  being 
used,  he  did  not  assume  the  risk  of  danger  therefrom.    Idem. 

MEOOTIABLE  mSTBUMENTS. 

Consideration.  Where  notes  were  given  for  a  debt  then  due,  an 
agreement  that  they  should  also  cover  a  prior  and  distinct  indebted- 
ness was  invalid,  because  without  consideration.  Cuthbertson  v. 
First  National  Bank,  144. 

Genuineness  of  signature:  Proof.  Where  the  original  note  upon 
which  an  auction  is  founded,  or  a  copy  thereof,  is  attached  to  the 
petition,  the  genuineness  of  the  signature  to  the  note  will  be  pre- 
sumed, unless  denied  under  oath  by  the  person  whose  signature  it 
purports  to  be;  but  where  neither  the  original  nor  a  copy  was 
attached  to  a  claim  filed  against  the  estate,  and  all  items  of  the 
claim  were  denied,  the  burden  was  upon  claimant  to  establish  the 
genuineness  of  the  signature  to  the  note  before  its  admission 
in  evidence.    Black  v.  Miller,  293. 

NEW  TRIAL. 

Argument  of  counsel:  Misconduct.  The  conduct  of  attorneys  in  the 
course  of  their  argument  to  the  jury  is  peculiarly  within  the  power 
and  discretion  of  the  trial  court.  In  the  instant  case  certain 
remarks  of  the  prosecuting  attorney  in  his  closing  argument  are 
held  to  have  been  sufficiently  dealt  with  by  the  sustaining  of  objec- 
tions thereto.     State  v.  McKinnon,  619. 

Same.  The  conduct  and  actions  of  defendant  in  the  presence  of  the 
jury,  and  while  the  complaining  witness  in  a  prosecution  for  rape 
was  giving  her  testimony,  may  be  the  subject  of  fair  and  reason- 
able comment  in  argument  to  the  jury,  the  propriety  of  which  is 
peculiarly  within  the  observation  of  the  court.    Idem. 

Same.  Whether  the  closing  argument  by  the  state  was  fairly  respon- 
sive to  that  of  counsel  for  defendant,  even  though  beyond  the 
record,  is  peculiarly  a  question  for  the  trial  court.    Idem, 

Same.  The  appellate  court  will  not  review  alleged  misconduct  in 
argument  to  which  no  exception  was  taken  upon  the  trial;  it  is 
only  those  matters  specifically  brought  to  the  attention  of  the 
trial  court  in  some  proper  manner  that  will  be  considered.    Idem, 

Same.  Where  the  defendant  did  not  ask  for  a  new  trial  on  the  ground 
that  the  prosecuting  attorney  in  his  closing  argument  referred  to 
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the  fact  that  he  did  not  take  the  stand  in  his  own  defense,  the 
question  of  whether  such  statement  was  a  violation  of  the  statute 
prohibiting  such  a  reference  was  not  for  consideration  on  appeal. 
Idem. 

Discretion:  Review  on  appeal.  Trial  courts  have  a  large  discretion 
in  the  matter  of  granting  new  trials,  which  must  be  exercised, 
however,  with  care  and  judgment,  and  in  the  light  of  all  the 
facts  and  circumstances  of  each  particular  case;  but  unless  it 
fairly  appears  that  there  has  been  an  abuse  of  that  discretion  the 
action  of  the  trial  court  in  granting  a  new  trial  will  not  be  inter- 
fered with  on  appeal.    Post  v.  City  of  Dubuque,  224. 

Misconduct  in  argument  Even  an  indirect  reference  by  counsel  for 
the  state  that  defendant,  in  a  criminal  case,  did  not  take  the  stand 
in  his  own  behalf,  is  a  violation  of  the  statute  and  should  not 
be  made.    State  v.  Hector,  664. 

Misconduct  in  argument.  The  improper  remark  of  plaintiff's  counsel 
in  his  closing  argument,  that  defendant  had  brought  a  large 
number  of  unnecessary  witnesses  and  that  the  costs  would  amount 
to  several  hundred  dollars,  and  for  that  reason  a  verdict  should 
be  returned  for  plaintiff,  did  not  require  a  reversal,  where,  upon 
objection  counsel  withdrew  the  remark,  though  still  insisting  that 
large  costs  had  been  needlessly  incurred,  and  the  court  immediately 
directed  the  jury  not  to  consider  anything  that  had  been  said 
about  costs.    Thompson  v.  Railway  Co.,  235. 

NUISANCE.    See  Intoxicating  Liquobs. 
OFFICEBS. 

Sheriffs:  Liability  for  acts  of  deputy.  A  sheriff  is  responsible  for 
the  acts  of  his  deputy  in  failing  to  preserve  or  turn  over  to  the 
clerk  of  the  court  property  or  funds  coming  into  his  hands  as 
the  result  of  garnishment  proceedings.  Gutschenritter  v.  Whit- 
more,  252, 

Garnishment:  Return  of  deposit.  A  sheriff  is  liable  for  the  wrong- 
ful act  of  his  deputy  in  returning  to  the  garnishee  a  bank  draft 
deposited  with  him  by  the  garnishee  to  cover  his  liability  to 
the  defendant,  even  though  a  personal  judgment  was  thereafter 
rendered  against  the  garnishee  by  reason   of  its  return.    Idem, 

Action  against  sheriff:  Demand.  The  fact  that  the  garnishee  had 
left  the  state  was  a  sufficient  showing  that  the  judgment  against 
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him  was  not  collectible  to  render  the  sheriff  liable  for  the  wrong- 
ful return  to  the  garnishee  of  the  amount  deposited  with  the 
deputy.  And  where  it  appeared  that  the  deposit  had  been  returned 
to  the  garnishee,  it  was  not  necessary  to  make  a  demand  on  the 
sheriff  for  the  same  before  bringing  suit  against  him  and  his 
bond  for  the  wrongful  act.    Idem, 

Acceptance  of  draft  in  lieu  of  cash:  Presnmption:  Ettoppd.  A 
sheriff  is  not  bound  to  accept  from  a  garnishee  a  check  or  draft 
in  discharge  of  his  liability  to  the  defendant,  but  having  done  bo 
he  is  in  no  position  to  complain  that  the  amount  was  not  in 
cash;  as  it  will  be  presumed  in  the  absence  of  a  contrary  showing 
that  the  draft  would  have  been  cashed  if  presented.    Idem* 

m 

Duty  of  sheriff:  Knowledge  of  garnishee:  ConditionAl  payment. 
A  garnishee  is  chargeable  with  knowledge  of  the  statutory  duties 
of  a  sheriff,  with  respect  to  the  disposition  of  the  amount  paid  him 
in  discharging  the  obligation  of  the  garnishee  to  the  defendant; 
and  in  paying  the  amount  to  the  sheriff  he  can  impose  on  him  no 
condition  with  reference  to  the  disposition  of  the  fund  calculated 
to  deter  the  sheriff  in  the  performance  of  his  legal  duty.    Idem. 

Duty  of  sheriff.  In  garnishment  proceedings  the  sheriff  acts  in  a 
ministerial  capacity  and  his  relation  to  the  plaintiff  is  like  that 
of  agent;  and  he  can  make  no  arrangement  or  agreement  with  the 
defendant  or  garnishee,  respecting  the  fund  gamisheed,  inimical  to 
the  interests  of  the  plaintiff.    Idem. 

ORIGINAL  NOTICE. 

Non-resident:  Service  by  publication.  The  statutes  conferring  juris- 
diction to  render  a  judgment  against  a  non-resident  defendant 
served  by  publication  only,  must  be  strictly  and  literally  complied 
with,  or  the  judgment  and  all  subsequent  proceedings  will  be  void. 
Manion  v.  Brady,  306. 

Same:  Affidavit  for  publication  of  notice.  The  affidavit  that  per- 
sonal service  of  the  original  notice  cannot  be  had  on  defendant 
in  this  state  must  be  filed  before  publication  of  the  notice.    Idem* 

Service  by  publication:  Proof  of  publication.  The  publication  of  an 
original  notice  for  the  commencement  of  an  action  must  be  for 
four  consecutive  weeks,  either  before  or  after  filing  the  petition; 
and  where  the  proof  of  publication  showed  on  its  face  that  it  was 
not  so  published,  and  failed  to  show  that  it  was  made  by  the  pub- 
lisher of  the  paper  or  by  his  foreman,  as  required  by  the  statute, 
it  was  fatally  defective,  and  could  not  be  cured  by  parol  evidence. 
Idem. 
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PARENT  AND  CHILD.    See  Fraud. 

PARTIES.    See  Appeal. 

PARTITION. 

Adverse  possession:  Burden  of  proof:  Evidence.  The  defendant  in 
partition  proceedings,  who  claims  the  land  by  virtue  of  an  oral 
transfer  followed  by  possession  for  the  stautory  period,  has  the 
burden  of  proof  on  that  issue.  In  the  instant  case  the  evidence 
is  held  to  show  that  a  parol  conveyance  was  made  to  defendant's 
grantor,  in  consideration  for  past  services  and  an  agreement  to 
pay  the  taxes  on  the  land.    Kerr  v.  Yager,  69. 

Evidence  of  value.  Evidence  that  land  contiguous  to  that  appraised 
in  partition  proceedings,  and  similar  in  quality,  was  subsequently 
sold  for  more  than  the  land  in  question  was  appraised,  was  not  con- 
clusive that  the  appraisement  was  too  low.    Rice  v.  Rice,  128. 

Where  simply  partition  of  real  estate  in  kind  is  asked  the  plain- 
tiff is  not  entitled  to  an  order  directing  a  sale  and  partition  of 
the  proceeds,  especially  where  the  purpose  was  simply  to  have  the 
property  offered  for  sale  to  establish  a  price.    Idem. 

Stipulation  as  to  rent:  Effect.  An  agreement  of  the  parties  to  a 
partition  proceeding  made  pending  an  appeal  that  each  should  have 
possession  without  rent  of  the  land  decreed  to  them  disposed  of 
that  question,  and  the  plaintiff  was  not  thereafter  entitled  to  rent 
from  the  defendant  for  the  land  decreed  to  him,  although  the  stipu- 
lation did  not  specifically  refer  to  such  lands.    Idem, 

Apportionment  of  costs.  Where  the  plaintiff  in  partition  secured  a 
more  favorable  division  of  the  costs  than  he  was  entitled  to,  because 
of  an  erroneous  taxation  of  attorne3r'8  fees  to  the  defendant,  he 
could  not  complain  although  the  defendant  did  not  appeal.    Idem. 

Constitutional  law:  Due  process.  An  erroneous  decree  in  partition 
proceedings  depriving  a  party  of  a  portion  of  his  land  is  not  neces- 
sarily a  taking  of  property  without  due  process,  within  the  mean- 
ing of  the  constitution.    Idem. 

pabtmebship. 

A  partnership  is  a  distinct  entity,  and  a  judgment  against  it  is  not  a 
judgment  against  the  individual  members  of  the  firm.  Lansing  v. 
Bever  Land  Co.,  693. 
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Execution:  Description  of  defendant:  Levy.  Where  the  defendant 
named  in  an  execution  appears  to  be  a  partnership,  a  partnership 
will  be  inferred,  as  the  defendant  need  not  be  so  designated  in 
the  writ;  and  where  that  is  the  only  recital  descriptive  of  the 
judgment  defendant,  a  levy  on  the  individual  property  of  a  mem- 
ber of  the  firm  is  unauthorized.    Idem. 

Action  against  partnership:  Appearance  of  partners  individnally. 
The  fact  that  individual  partners,  on  the  trial  of  a  counterclaim 
filed  in  an  action  brought  by  the  partnership,  employed  counsel, 
gave  evidence  and  advised  and  assisted  in  the  defense  of  the 
counterclaim,  was  not  such  a  personal  appearance  to  the  action 
as  to  bind  them  individually  by  the  judgment;  as  these  were  mat^ 
ters  which  they  might  have  done  as  agents  of  the  firm.  And  the 
same  rule  obtains  where  the  partners  were  named  as  parties  and 
not  served  with  notice.    Idem. 

Accounting.  In  this  action  for  an  accounting  between  partners,  the 
evidence  is  reviewed  and  held  to  show  that  plaintiff  had  an  interest 
in  the  profits  on  a  sale  of  horses;  and  to  support  a  finding  that 
there  was  a  partnership  relation  entitling  him  to  an  account- 
ing.   Olson  V.  Michener,  338. 

Marshalling  of  assets:  Rights  of  creditors.  In  equity  partnership 
property  constitutes  a  fund  for  the  payment  of  partnership  debts, 
the  separate  property  of  the  partners  being  liable  for  their  indi- 
vidual debts;  and  individual  creditors  cannot  look  to  firm  property 
until  the  firm  debts  are  paid,  and  firm  creditors  cannot  look  to 
individual  property  until  the  individual  debts  are  paid.  So  that 
where  a  creditor  of  a  partnership  and  also  of  one  of  the  part- 
ners received  funds  of  both  the  firm  and  the  individual,  a  co- 
partner had  the  right  to  insist  that  the  firm  funds  should  be  first 
applied  to  the  firm  debts;  especially  that  portion  received  after 
knowledge  by  the  creditor  that  he  was  receiving  firm  funds,  and 
that  no  part  of  the  funds  received  should  be  applied  on  the  debt 
of  the  partner,  except  payments  made  from  his  individual  funds. 
Hirsch,  Wickwire  Co.  v.  Denison  Clothing  Co.,  117. 

Misappropriation  of  funds:  Ratification:  Evidence.  One  partner 
cannot  pledge  the  property  of  the  firm  to  secure  the  payment  of 
his  own  debts,  without  the  knowledge  or  consent  of  the  other 
partner;  and  if  he  does  so  the  party  receiving  the  same  is  liable 
to  the  co-partnership  therefor,  unless  the  injured  party  has  rati- 
fied the  act.  In  the  instant  case  one  partner  upon  settlement  and 
dissolution  of  the  firm  received  all  of  the  firm's  assets,  paying 
nothing  to  his  co- partner  at  the  time,  but  upon  settlement  it  was 
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found  that  the  co-partner  was  indebted  to  him  after  allowing  every- 
thing he  was  entitled  to.  Heldf  that  there  was  no  sufficient  proof 
of  ratification,  and  that  he  was  entitled  to  recover  against  a  creditor 
of  the  co-partner  for  firm  funds  misappropriated  to  the  payment 
of  his  individual  debt.  Wile,  Weill  &  Co.  v.  Denison  Clothing  Co., 
109. 

PHYSICIAN. 

Malpractice:  Contradictory  instntctions.  Where  the  court,  in  an 
action  for  malpractice,  took  from  the  jury  all  questions  as  to  neg- 
ligence of  defendant  in  the  treatment  of  the  injury,  and  told  them 
that  there  was  no  evidence  that  failure  of  the  broken  bones  to 
unite,  or  that  the  condition  of  the  limb  or  of  the  fracture,  w^as  due 
to  any  negligence  or  want  of  skill  on  the  part  of  defendant,  sub- 
sequent instructions  in  which  the  court  submited  the  question  of 
defendant's  skill  in  diagnosing  the  injury  and  in  allowing  the 
fractured  part  of  the  bones  to  remain  in  the  flesh,  producing  bodily 
pain  andn(iental  suffering,  and  also  authorizing  the  jury  to  award 
damages  for  pain  and  suffering  during  defendant's  treatment  of 
plaintiff,  were  contradictory  and  conflicting.    Adams  v.  Junger,  449. 

Same:  Negtigence:  Evidence.  In  this  action  for  malpractice  the 
evidence  is  reviewed  and  held  insufficient  to  authorize  submission 
to  the  jury  of  the  question  of  defendant's  negligence  in  his  orig- 
inal treatment  of  the  injury,  or  in  the  use  of  appliances.    Idem. 

Same:  Instructions.  Where  an  action  for  malpractice  was  tried  on 
the  theory  of  negligence  in  failing  to  discover  a  fractured  bone 
protruding  into  the  flesh  and  causing  pain,  instructions  that  there 
was  no  evidence  of  failure  of  the  bones  to  unite  or  that  the  con- 
dition of  the  injury  was  due  to  negligence  of  defendant,  and  that 
if  defendant  did  not  use  reasonable  skill  in  diagnosing  the  injury 
and  allowed  fractured  bones  to  remain  in  the  flesh,  did  not  present 
the  case  as  tried  in  a  manner  to  be  understood  by  the  jury.    Idem. 

Same:  Evidence.  The  evidence  in  this  action  is  also  reviewed  and 
held  insufficient  to  authorize  submission  of  defendant's  negligence 
in  failing  to  discover  a  fractured  bone  protruding  into  the  flesh, 
and  in  not  preventing  the  pain  resulting  therefrom.    Idem. 

Evidence:  Non-experts:  Harmless  error.  A  non-expert  witness 
is  not  competent  to  testify  in  an  action  for  malpractice  that  plain- 
tiff suffered  pain,  or  that  she  was  afflicted  with  a  certain  disease; 
but  where  defendant  treated  plaintiff  for  rheumatic  pains  his  tes- 
timony that  she  suffered  such  pain  was  harmless.    Idem. 
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Same:  Negligence:  Recovery:  Instmction.  In  this  action  for 
malpractice,  tried  upon  the  theory  that  defendant  was  n^lig^ent 
in  not  disoovering  that  a  fractured  bone  protruded  into  the  flesh, 
and  in  not  relieving  the  pain  resulting  therefrom,  plaintiff  could  not 
recover  unless  there  was  evidence  that  such  condition  existed  dur- 
ing the  time  of  defendant's  employment,  and  prior  to  an  operation 
by  another.     Idem. 

PLEADINOS.     S®o  Caebiers — Contracts — ^iNSXTRANcit— Beal  Pbqp- 
EKTT — Sales. 

Separate  counts:  Insufficiency  of  one.  Where  there  are  two  counts 
of  a  pleading,  setting  up  the  same  cause  of  action  on  slightly 
different  legal  theories,  one  of  which  presents  a  good  cause  of 
action,  the  insufficiency  of  the  other  count  becomes  immateriaL 
School  Township  of  Eden  v.  Stevens,  119. 

POLICE  COURTS.    See  Courts. 

PBAOTIOE.    See  Appeal. 

Continuance  of  cause:  Discretion.  The  trial  court  has  a  discretion 
in  the  matter  of  granting  a  continuance;  and  where  the  motion 
for  continuance  was  for  the  purpose  of  obtaining  testimony  from 
a  foreign  state,  and  the  pleadings  to  which  it  was  applicable 
had  been  on  file  for  some  time,  and  there  was  no  showing  "why  the 
desired  evidence  had  not  been  taken,  a  denial  of  the  motion  was 
not  an  abuse  of  such  discretion.  Davis  v.  Ritchey,  388. 

PRINCIPAL  AND  AGENT.    Bee  Agency. 

BAIUtOADS.     S®®  Carriers — ^Eminent  Domain — Statutes. 

Crossing  gates:  Defenses.  It  is  no  defense  to  an  action  to  com- 
pel a  railway  company  to  erect  and  maintain  crossing  gates  at  the 
intersection  with  a  street  railway,  that  the  ordinance  also  required 
the  street  railway  to  maintain  gates  at  the  same  crossing,  and 
that  it  had  not  complied  therewith.  City  of  Council  Bluffs  v. 
Railway  Co.,  679. 

Ifandamus.  Mandamus  is  the  proper  remedy  to  compel  a  railway 
company  to  comply  with  an  ordinance  requiring  the  construction 
and  maintenance  of  gates  at  street  intersections.    Idem, 

Operation:  Scope  of  power.  It  is  the  purpose  for  which  a  railway 
company  is  organized  as  expressed  in  the  body  of  its  charter,  rather 
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than  its  name,  which  governs  the  extent  of  its  power;  and  while  a 
street  railway  ordinarily  is  one  authorized  to  use  the  streets  of  a 
city  or  town  under  a  charter  from  the  municipality,  yet  if  it 
assumes  in  its  articles  the  further  power  to  own  and  operate 
other  railways,  and  reserves  the  right  to  designate  the  power  by 
which  they  shall  be  operated,  it  becomes  a  railway  corporation 
in  the  broad  sense  of  the  term,  and  may  determine  the  motive  power 
to  be  used  in  operating  its  cars.    Lewis  v.  Railway  Ck>.,  137. 

RAPE.    See  Criminal  Law. 

RATIFICATION.    See  Aoknot. 

SEAL  PB0PEBT7. 

Boundaries:  Street  lines:  Change:  Burden  of  proof.  Where  a 
street  line  was  conceded  to  be  lost  and  was  without  visible  mon- 
numents,  and  the  abutting  owner  had  held  the  undisputed  posses- 
sion up  to  the  line  claimed  by  him  for  a  long  series  of  years,  which 
line  corresponded  with  other  lot  lines  in  the  direction  in  which 
it  extended,  the  burden  was  upon  the  town,  in  an  action  to  enjoin 
a  change  in  the  line,  to  show  that  the  boundary  as  claimed  by  the 
abutting  owner  was  incorrect.  Bridges  v.  Town  of  Grand  View, 
402. 

Same:  Adverse  possession:  EstoppeL  While  an  abutting  owner 
cannot  by  limitations  acquire  part  of  the  street  adversely  to  the 
municipality,  still  the  municipality  may  estop  itself  by  the  acts 
of  its  officers  and  citizens  from  claiming  that  the  street  extends 
beyond  a- given  line,  although  the  same  may  not  be  the  true  line. 
Idem, 

Same:  Change  of  boundary:  Evidence.  In  this  action  by  an  abut- 
ting owner  to  restrain  the  town  from  changing  the  line  of  the 
street,  the  evidence  is  reviewed  and  held  insufficient  to  show  that 
the  line  claimed  by  plaintiff  was  not  the  true  line.    Idem. 

Same:  Estoppel.  Acquiescence  by  a  municipality  for  a  long  series 
of  years  in  the  erection  and  maintenance  of  houses,  sidewalks, 
fences  and  the  general  improvement  of  abutting  property  with 
respect  to  a  given  line  corresponding  to  a  similar  line  of  an  adjoin- 
ing block,  and  the  removal  of  such  part  of  the  improvements  as 
would  permit  the  establishment  of  the  line  as  contended  for  by  the 
city  would  render  the  premises  unsightly,  and  in  fact  destroy  and 
leave  a  portion  of  the  improvements  in  the  street,  would  estop  the 
city  from  establishing  another  line  as  the  true  line.    Idem, 
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Contract  affecting  real  property:  Option:  EstoppeL  Where  an 
agreement  respecting  the  sale  of  real  estate  amounts  simply  to  an 
option  to  purchase  and  not  a  contract  of  sale,  failure  to  make  pay- 
ments as  provided  therein  is  an  abandonment  of  all  further  rights 
thereunder;  and  the  serving  of  notice  of  forfeiture  after  the  breaefa 
would  not  amount  to  an  estoppel  of  the  right  to  rely  on  the  coo- 
tention  that  the  instrument  was  merely  an  option.  The  agreement 
in  this  case  is  held  to  have  been  merely  an  option.  Low  ▼.  Mul- 
larky  &  Long,  15. 

Same:  Notice  of  forfeiture:  Sufficiency.  A  notice  of  forfeiture  of 
a  contract  providing  that  if  plaintiff  should  fail  to  fulfill  the  terms 
of  said  contract,  specifying  the  amount  due,  a  forfeiture  would  be 
declared  was  sufficient,  even  though  the  amount  specified  was  to 
be  paid  partly  in  cash  and  partly  by  assumption  of  a  mortgage 
on  the  premiseft;  as  the  requirement  of  the  vendee  was  to  fulfill 
the  terms  of  the  contract.  And  it  was  not  insufficient  on  the 
ground  that  it  was  a  mere  threat  to  declare  a  forfeiture;  as  the 
statute  merely  requires  that  the  notice  shall  be  a  declaration  of 
intention  to  forfeit  the  contract.    Gaston  v.  Horn,  674. 

Contracts:  Assignment:  Effect.  A  vendor's  interest  in  a  contract 
for  the  sale  of  land  is  assignable;  and  its  assignment  carries  with 
it  and  vests  in  the  assignee  all  of  the  rights  of  the  assignor,  includ- 
ing the  right  of  forfeiture.    Tait  v.  Reid,  466. 

Forfeitures:  Burden  of  proof:  Evidence.  Forfeitures  are  not 
favored  in  law;  and  the  party  seeking  to  enforce  a  forfeiture  has 
the  burden  of  proving  such  facts  as,  under  the  terms  of  the  con- 
tract, will  entitle  him  thereto.    Idem. 

Forfeiture:  Evidence.  Default  in  the  payment  of  taxes,  failure  to 
make  payments  provided  in  the  contract  promptly  and  to  per- 
form conditions  regarding  insurance,  existing  at  the  time  notice 
of  forfeiture  was  served,  will  authorize  enforcement  of  a  for- 
feiture provision,  either  at  the  suit  of  the  vendor  or  his  assignee. 
Idem, 

Waiver.  Where  the  assignee  of  the  vendor's  interest  in  a  land  con- 
tract diligently  notified  the  purchaser  of  his  default,  and  that  strict 
performance  would  be  insisted  upon,  he  did  not  waive  his  right  of 
forfeiture  by  refusing  partial  performance.     Idem. 

Co-tenants:  Ouster.  A  co-tenant  in  possession,  basing  his  claim  to 
the  entire  property  solely  upon  improvements  made  upon  the  prop- 
erty, cannot   invoke  the  statute   of  limitations  against  another 
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co-tenant  who  did  not  know  that  the  improvements  were  made 
under  a  hostile  claim.    Baker  v.  Clowser,  156. 

Easements  by  implication.  The  devisees  of  property  take  title  by 
purchase,  and  so  far  as  easements  are  concerned  their  rights  are 
the  same  as  those  of  any  other  purchaser.  So  that  where  a  build- 
ing was  devised  to  different  parties,  in  one  part  of  which  and 
adjoining  the  dividing  line  there  was  a  stairway  and  hall  designed 
and  used  for  the  mutual  convenience  of  the  occupants  of  the  entire 
building,  the  grantees  of  the  part  adjoining  the  stairway  and  hall 
acquired  an  easement  therein  by  implication,  and  the  grantees  of 
the  other  part  took  title  subject  to  such  easement.  Kane  v. 
Templin,  24. 

Same.  Easements  by  implication  are  limited  to  such  rights  as  in  the 
nature  of  the  case  must  be  presumed  to  have  been  in  the  minds  of 
the  parties  concerned,  appurtenant  on  the  one  hand  and  servient  on 
the  other;  and  necessity  for  the  convenient  use  and  enjoyment  of 
the  premises  to  which  the  easement  is  claimed  to  be  appurtenant 
is  material  in  determining  whether  the  easement  is  to  be  implied. 

Same.  An  appurtenant  easement  passes  with  a  description  of  the 
property  to  which  it  attaches  without  specific  designation;  and  the 
purchaser  of  the  servient  property  takes  subject  to  the  easement, 
without  express  reservation.     Idem. 

Same:  Judgments:  Conclusiveness.  A  decree  reforming  a  will  so 
as  to  correctly  describe  that  part  of  a  building  devised  to  one 
legatee  will  not  bar  the  right  of  the  legatee  of  the  other  part  to 
subsequently  sue  for  the  protection  of  an  easement  appurtenant 
thereto.    Idem. 

Same:  Abandonment:  Evidence.  Mere  non-user  of  an  easement  dur- 
ing a  time  when  there  was  no  occasion  to  use  it  does  not  show  per- 
manent abandonment.  In  the  instant  case  the  evidence  is  held  in- 
sufficient to  show  abandonment.    Idem, 

Excavation:  Liability  for  injury  to  adjoining  land.  In  making  an 
excavation  of  earth  close  to  the  boundary  line  of  adjoining  land, 
reasonable  precaution  must  be  taken  to  prevent  the  neighbor's  soil 
from  falling,  and  if  this  has  been  done  and  the  soil  falls  of  its 
own  weight  and  pressure  liability  for  injury  to  the  land  alone 
attaches ;  if,  however,  it  falls  solely  from  the  weight  of  the  sui>er- 
structure,  no  liability  attaches  for  injury  either  to  the  soil  or  the 
superstructure.    But  if  the  adjoining  land  sinks  and  falls  by  rea- 
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Bon  of  the  negligent  manner  in  which  the  excavation  was  made, 
liability  for  injury  to  both  the  soil  and  Buperstructure  follows. 
Jamison  t.  Myrtle  Lodge,  264. 

Same:  Negligence:  Evidence.  In  this  action  for  injury  to  adjoin- 
ing property  caused  by  an  excavation,  the  evidence  is  held  to 
require  a  submission  of  the  question  of  defendant's  negligence  in 
failing  to  adequately  support  the  ground  of  the  adjoining  owner, 
and  to  support'  a  finding  that  the  soil  fell  from  its  own  weight 
and  pressure  and  not  from  the  weight  orthe  superstructure.   Idenu 

Same:  Contribntory  negligence:  Pleadings.  The  owner  of  prop- 
erty is  required  to  exercise  reasonable  care  to  preserve  his  build- 
ing from  injury  by  reason  of  the  excavation  of  the  adjoining  lot; 
and.  in  suing  for  damages  on  account  thereof  must  plead  and  prove 
freedom  from  contributory  negligence.    Idem, 

Same:  Removal  of  lateral  support:  Notice.  Where  the  owner  of 
a  building  occupied  the  same  while  the  work  of  excavating  the 
adjoining  lot  progressed  and  he  knew  of  the  work,  he  was  not 
entitled  to  notice  of  what  was  being  done.    Idem. 

Use  and  occupation:  Prima  fade  case.  To  establish  a  claim  for  the 
use  and  occupaticm  of  decedent's  land,  it  is  not  necessary  for  the 
administrator  to  show  that  there  was  a  mutual  understanding  that 
decedent  was  to  receive  pay  for  the  use  of  the  land.  Proof  that 
the  occupant  entered  upon  the  land,  used  and  occupied  it  for  his 
own  benefit,  with  the  assent  of  decedent,  implies  a  promise  to  pay 
the  reasonable  value  of  the  use,  in  the  absence  of  proof  tliat  the 
use  had  been  paid  for  or  that  it  was  gratuitous;  and  such  defense 
must  be  pleaded  to  be  available.    Black  v.  Miller,  293. 

Same.  The  rule  with  respect  to  the  rendition  of  services  by  a  rela- 
tive living  in  the  family  has  no  application  to  a  claim  against  an 
occupant  of  decedent's  land  for  its  use  while  decedent  was  living 
with  and  being  supported  by  the  occupant.    Idem, 

Vendor  and  vendee:  Objections  to  title:  Waiver.  Where  a  pur- 
chaser of  land  objected  to  the  vendor's  title  on  specific  grounds, 
he  cannot  change  his  grounds  of  objection  when  the  contract  is 
sought  to  be  enforced.    Condit  v.  Johnson,  209. 

Vendor  and  vendee!  Reservation  of  life  use:  Evidence.  In  this 
action  to  obtain  possession  of  real  property,  the  evidence  is 
reviewed  and  held  to  sustain  a  finding  that  a  purchaser  of  the 
land,  in  having  the  conveyance  taken  in  the  name  of  another. 
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made  an  agreement  with  the  grantee  that  he  should  have  the  life 
use  and  occupancy  of  the  premises.    John  v.  Penegar,  366. 

Same:  Good  faith  purchaser:  Notice.  A  purchaser  of  land  who 
knew  that  the  same  was  and  had  been  in  the  possession  of  another 
for  a  long  series  of  years,  and  that  the  grantor  had  never  occu- 
pied the  same,  and  who  was  told  that  he  had  better  consult  the 
occupant  of  the  premises,  was  put  on  inqury  as  to  the  rights  of 
the  occupant  and  took  the  title  subject  thereto.    Idem, 

HEFOSMATION  OF  IlfSTRUM£NT&    See  Equitt. 

KBMAINDER.    See  Wills. 

SAUSS. 

Action  for  the  price:  Issues:  Inatmctiona.  In  an  action  for  goods 
sold  and  delivered,  in  which  the  buyer  claimed  they  were  bought 
by  sample  and  that  they  were  not  of  the  same  quality,  submission 
of  the  case  on  that  theory  was  sufficient,  over  the  objection  that 
the  instructions  ignored  the  charge  of  false  representations  and 
worthlessness  of  the  goods;  since  if  they  were  not  according  to 
sample  it  was  immaterial  whether  defendant  charged  false  repre- 
sentations  in  that  respect,  or  breach  of  warranty.  Boemer  Fry  Go. 
T.  Mucci,  315. 

Evidence.  "Where  the  buyer  in  an  action  for  the  price  of  goods  pleaded 
the  worthlessness  of  the  same,  it  was  within  the  discretion  of  the 
court  to  permit  the  seller  to  show  in  a  general  way  the  extent  of 
his  sales  of  the  article.    Idem. 

Approval  on  trial:  RejectioxL  Under  a  contract  to  pay  cash  for  a 
ditching  machine  on  the  trial  of  the  same,  the  purchaser  was  not 
bound  to  accept  the  machine  if  it  would  not  do  the  work  for 
which  it  was  purchased;  but  as  the  sale  was  conditional  simply  on 
the  ability  of  the  machine  to  do  the  work  no  right  of  rejection  by 
the  purchaser  existed  on  the  mere  ground  of  dissatisfaction.  Buck- 
eye Traction  Ditcher  Co.  v.  Smith,  104. 

Pleadings:  Evidence:  Prejudice.  Where  the  plaintiff  in  an  action 
for  the  price  of  a  machine  pleaded  a  specific  contract  and  also  the 
reasonable  value;  but  on  the  trial  the  rights  of  the  parties  were 
made  to  turn  solely  on  the  question  of  whether  there  had  been  an 
acceptance,  admission  of  evidence  of  the  reasonable  value,  though 
erroneous,   was   not   prejudicial.     Idem, 
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Counterclaim:  Evidence.  Where  the  jury  found  that  there  had 
been  an  acceptance  of  the  machine  by  the  purchaser,  refusal  to 
permit  him  to  show  the  amount  of  freight  paid  under  his  counter- 
claim to  an  action  for  the  price  was  not  prejudicial.    Idem. 

Action  for  price:  Evidence.  Where  there  was  an  acceptance  of  a 
machine  by  the  purchaser,  exclusion  of  evidence  that  the  authorized 
agent  of  the  seller  stated  at  the  time  of  acceptance  that  if  it  did 
not  do  the  work  he  need  not  keep  it,  was  immaterial  and  with- 
out prejudice.    Idem, 

Test:  Acceptance:  Presumption.  Where  machinery  is  purchased 
subject  to  test  the  purchaser  is  entitled  to  a  reasonable  time  in 
which  to  make  the  test  before  he  can  be  required  to'  accept,  but 
he  is  bound  to  make  the  test  within  such  time;  and  if  he  fails  to 
do  so  the  law  will  presume  an  acceptance.    Idem, 

Breach:  Remedies:  Action  for  price:  Condition  precedent  Where 
the  purchaser  of  goods  has  repudiated  his  completed  contract  the 
seller  may  select  either  of  three  remedies;  he  may  hold  the  prop- 
erty for  the  vendee  and  sue  for  the  price,  or  he  may  keep  it  as  his 
own  and  sue  for  the  difference  between  the  market  value  and  the 
contract  price,  or  he  may  sell  the  property  for  the  highest  price 
he  can  obtain  and  sue  for  the  balance  of  the  purchase  price.  Where 
he  elects  to  rely  upon  the  contract  and  sue  for  the  purchase  price 
he  must  fully  perform  on  his  part,  and  failure  to  set  apart  the 
goods  for  the  purchaser,  or  to  deliver  or  tender  the  same,  will 
defeat  recovery ;  and  the  necessity  of  performance  in  this  respect  is 
not  obviated  by  a  notice  from  the  purchaser  that  he  would  not 
accept  the  goods,  and  that  sfiipment  would  be  at  the  seller's  risk. 
Pate  V.  Ralston,  411. 

• 
Contract:  Breach.  Under  a  jobber's  contract  for  the  exclusive  sale 
of  machinery  for  a  certain  time  and  in  certain  territory,  the  ma- 
chinery to  be  furnished  as  listed,  and  the  jobber  to  use  good  busi- 
ness methods  to  effect  sales,  and  in  view  of  the  evidence  that  both 
parties  knew  it  was  customary  to  take  orders  for  future  delivery, 
and  that  canvassing  the  territory  was  the  proper  method  of  pro- 
curing  trade  in  that  line  of  business,  refusal  to  furnish  machinery 
for  which  orders  were  taken  during  the  life  of  the  contract  but  to 
be  delivered  thereafter,  was  a  breach  of  the  contract.  Portable 
Elevator  Mfg.  Co.  v.  Bradley,  Merriam  &  Smith,  19. 

Same:  Measure  of  damages.  Where  it  appeared  that  the  expense  of 
substituting  other  machinery  for  that  sold,  caused  by  defendants' 
breach  of  the  contract  to  furnish  the  salne,  was  as  great  as  that 
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incurred  in  procuring  the  original  orders,  the  plaintiff  was  entitled 
to  recover  as  damages  the  profits'  that  would  have  accrued  from 
filling  the  original  orders;  and  where  the  amount  allowed  was  less 
than  the  proper  measure  of  damages  there  was  no  prejudice  to  the 
defendant  in  awarding  the  expense  of  obtaining  the  orders.    Idem, 

SCHOOLS. 

Corporal  punishment:  Instructions.  An  instruction  requiring  the 
jury  to  find  whether  the  degree  of  impudence  and  defiance  of  a 
pupil  was  the  violation  of  a  reasonable  rule  of  discipline  in  the 
school,  was  not  objectionable  as  requiring  a  finding  as  to  what  was 
a  reasonable  regulation,  and  whether  it  was  reasonable  to  forbid 
saucy  and  impudent  conduct.    State  v.  Davis,  501. 

Same:  Evidence  of  custom:  Instruction.  Where  the  defendant 
upon  the  trial  of  the  action  denied  that  he  punished  a  pupil  for 
refusal  to  perform  a  certain  act,  but  based  the  punishment  solely 
upon  saucy  and  impudent  conduct  in  refusing  to  so  perform,  exclu* 
sion  of  evidence  that  it  had  been  the  custom  to  require  perform- 
ance of  the  act  of  the  older  children  was  not  prejudicial.  And  the 
ruling  excluding  the  evidence  was  not  rendered  erroneous  by  the 
subsequent  instruction  that  if  defendant  as  a  reasonable  man 
believed  that  he  had  the  right  to  require  performance  of  the  act, 
and  in  that  belief  infiicted  the  punishment  because  of  the  refusal, 
he  would  be  guilty  of  assault  and  battery;  as  the  instruction  was 
more  favorable  to  defendant  than  he  was  entitled  to.    Idem. 

Liability  for  loss  of  township  funds.  There  is  no  liability  on  the 
bond  of  a  school  township  treasurer  providing  that  he  shall  ''exercise 
all  reasonable  diligence  and  care  in  the  preservation  and  lawful  dis- 
posal of  all  money,"  for  the  loss  of  funds  occurring  through  the 
failure  of  a  bank  in  which  they  were  deposited,  in  the  absence 
of  a  showing  of  negligence  of  the  treasurer  in  selecting  the  depos- 
itory.   School  Township  of  Eden  v.  Stevens,  119. 

Pa3rment  of  warrants  by .  treasurer  from  own  funds:  Recovery. 
Where  a  school  township  treasurer  expecting  to  be  reimbursed  paid 
warrants  from  his  individual  funds,  at  a  time  when  the  public  funds 
were  rendered  unavailable  by  the  dosing  of  the  bank  in  which  they 
were  deposited,  he  was  entitled  to  recover  therefor  from  the  town- 
ship, when  through  insolvency  of  the  bank  the  funds  were  lost. 
Idem. 

Same:  Estoppel.  The  fact  that  a  school  township  treasurer  ren- 
dered annual  statements  in  which  funds  tied  up  in  an  insolvent 
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bank  were  treated  as  moneys  on  hand,  did  not  estop  him  from 
claiming  reimbursement  for  warrants  paid  from  his  own  funds, 
where  the  facts  were  fully  understood  and  it  was  expected  that  a 
portion  of  the  funds  in  the  bank  would  be  available  to  the  town- 
ship.   Idem, 

SEDUCTION.    See  Criminal  Law. 

SHSRIFFS.    Bee  Officebs. 

SLANDEB  AND  LIBEL. 

Words  actionable  per  se:  Innuendo.  Words  which  are  slanderous 
in  themselves  do  not  require  the  allegation  of  an  innuendo  to 
explain  their  meaning;  and  even  if  not  necessarily  slanderous  per  se, 
still  if  used  in  a  connection  clearly  rendering  them  such  no  innuefido 
need  be  alleged.  Besides,  the  objection  that  no  innuendo  was  pleaded 
cannot  be  first  raised  on  appeal.    Hahn  v.  Lumpa,  560. 

Same:  Mitigation:  Instmctlons.  Matters  relied  upon  in  mitigation 
of  an  alleged  slanderous  charge  must  be  distinctly  pleaded  in  a 
separate  division  of  the  answer;  and  in  the  absence  of  such  a 
plea  the  instruction  that  if  the  words  were  spoken  in  the  defama* 
tory  sense  charged  anger  would  be  no  defense,  nor  serve  to  miti- 
gate the  offense,  was  proper.    Idem. 

Same:  Damages:  Evidence.  The  defendant's  pecuniary  condition 
may  be  shown  in  an  action  for  slander.  In  the  instant  case  a 
judgment  for  $500  was  not  excessive.    Idem. 

SOLDIZBS'  BELIEF  FTTND. 

Disbuisement  of  funds:  Commission.  The  statutes  providing  a  fund 
for  the  burial  of  indigent  soldiers,  and  its  distribution  through  a 
soldiers'  relief  commission  consisting  of  three  persons,  two  of  whom 
shall  be  honorably  discharged  Union  soldiers,  sailors  or  marines, 
contemplate  the  appointment  of  veterans  of  the  Civil  War  between 
the  states  in  preference  to  veterans  of  the  Spanish  War.  Keely  v. 
Supervisors,  205. 

Relief  commission:  Appointment:  Qno  warranto.  Quo  warranto 
is  the  proper  remedy  for  testing  the  act  of  county  supervisors, 
where  it  is  claimed  that  they  have  improperly  appointed  a  veteran 
of  the  Spanish  War  as  a  member  of  the  soldiers'  relief  commission, 
when  the  statute  gives  a  preference  to  veterans  of  the  Civil  War. 
Idem, 
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SPECIAL  ASSESSMENTS.    See  Cobpokations. 

SPECIFIC  PERFORMANCE.    Qee  Equity. 

STATUTES.     See  BoND8-~CouKTS. 

Liberal  construction.  The  rule  that  statutes  in  derogation  of  the 
common  law  shall  be  strictly  construed  does  not  obtain  in  this 
state,  as  it  is  expressly  provided  therein  that  all  proceedings  there- 
under shall  be  given  a  liberal  construction  to  promote  their  objects 
and  to  assist  parties  in  obtaining  justice.  Chiesa  &  Co.  v.  City  of 
Des  Moines,  343. 

Definition  of  terms:  Free  pass.  The  legislature  has  power  to  incor- 
porate in  an  enactment  itself  a  definition  of  some  of  the  terms  used 
therein,  when  within  the  fair  range  of  definition.  Thus  in  the 
statute  prohibiting  railway  companies  from  giving  free  passes,  it 
was  competent  for  the  legislature  to  define  therein  the  term  free 
pass,  as  any  transportation  for  any  other  consideration  than  money 
at  a  rate  open  to  all  persons  alike;  as  the  same  is  in  no  sense 
expository  legislation,  or  retrospective  and  ex  post  facto.  Schultz 
V.  Parker,  42. 

'Same.  It  was  proper  for  the  legislature  to  declare  by  interpretation 
of  the  term  free  pass,  as  used  in  the  statute,  that  it  was  not  so 
used  in  its  literal  and  absolute  sense,  but  rather  in  a  sense  suffi- 
ciently broad  as  to  give  effectiveness  to  the  legislation,  by  includ- 
ing within  the  prohibition  the  giving  of  transportation  for  an 
inadequate  and  discriminatory  consideration,  either  in  money  or 
services.    Idem, 

Title.  A  legislative  act  entitled  "An  Act  to  prohibit  carriers  of  pas- 
sengers from  issuing,  furnishing  or  giving  free  tickets,  free  passes, 
free  transportation  or  discriminating  reduced  rates,"  except  to  cer- 
tain described  employees;  to  prohibit  the  acceptance  or  use  thereof, 
except  by  such  persons,  and  providing  a  penalty  for  a  violation  of 
the  Act,  was  sufficient  to  indicate  that  the  prohibition  of  the  Act 
went  beyond  the  free  pass,  in  its  technical  meaning,  and  included 
any  transportation  issued  for  any  discriminatory  consideration. 
Idem, 

Same.  The  title  of  a  legislative  Act  is  sufficient  if  it  furnishes  a  key 
to  the  subject  matter  of  the  Act:  So  that  the  terms  "free  pass" 
and  ''discriminating  reduced  rate"  are  so  closely  related  that  when 
used  in  the  title,  either  is  sufficient  to  indicate  a  person  who  has 
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purchased  traosportation  at  a  nominal,  or  greatly  disproportionate 
rate,  where  the  consideration  is  indefii^ite  or  evasive.    Idem. 

Constitutional  law:  Prohibition  of  free  pass:  Class  legislation.  The 
legislature  has  power  under  the  constitution  to  deal  with  the  paas 
evil,  In  the  interest  of  the  public  welfare;  and  that  power  cannot  be 
abridged  by  the  fact  that  in  its  exercise  the  right  of  contract 
between  an  employer  and  employee  may  be  incidentally  inter- 
fered with :  Nor  will  the  fact  that  the  law  for  that  purpose  exempts 
certain  persons  from  its  operation  render  it  unconstitutionaL    Idem, 

Same:  Conflict  of  statutes.  The  Act  of  Congress  prohibiting  free 
transportation  has  relation  to  interestate  transportation,  while  the 
state  statute  does  not  purport  to  apply  to  that  subject  and  is  there- 
fore not  void  for  conflict  with  the  federal  statute.    Idem. 

Same:  Partial  invalidity.  Although  the  provisions  of  the  state 
statute  relating  to  testimony  and  the  burden  of  proof  were  uncon- 
stitutional, it  would  not  invalidate  the  whole  Act;  as  the  same  are 
not  essential  to  the  integrity  of  the  Act  as  a  whole.   Idem, 

Anti-pass  Law.  The  anti-pass  statute  when  fairly  construed  is  not 
an  interference  with  congressional  jurisdiction  over  the  subject 
of  interstate  commerce,  and  hence  is  not  void  on  that  ground.    Idem. 

STATUTE  OP  FRAUDS.    See  Conveyances. 

STREETS.    See  Municipal  Corporations. 

TAXATION.     8«®  Municipal  Corporations. 

Assessment:  Omitted  property.  A  judgment  of  the  court  cancelling 
an  assessment  of  property  made  by  the  assessor  and  board  of 
equalization,  when  not  appealed  from,  is  final;  and  the  property 
cannot  be  again  assessed  by  the  treasurer  as  omitted  property. 
Btainard  v.  Harlan,  Treas.,  436. 

Omitted  property:  Settlement:  Repudiation  by  county.  Tax  ferrets 
have  authority  to  settle  with  a  taxpayer  for  the  amount  he  should 
have  paid  on  omitted  property,  and  in  doing  so  could  take  into  con- 
sideration the  amount  he  had  been  regularly  assessed,  although  not 
authorized  to  deal  with  taxes  regularly  assessed  and  unquestioned; 
and  the  county  cannot  repudiate  a  settlement  thus  made  without 
tendering  back  the  amoiuit  received  under  the  settlement.  Barthell 
y.  Hermanson,  329. 
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Treasurer's  receipt:  Parol  evidence.  A  treasurer's  receipt  for  the 
payment  of  taxes  is  not  conclusive  on  the  subject,  but  is  subject  to 
explanation  by  parol.    Idem. 

Previous  settlement  of  taxes:  Evidence.  In  this  action  to  enjoin  the 
sale  of  land  for  taxes  of  a  certain  year,  the  evidence  is  held  to  show 
that  a  settlement  of  taxes  on  omitted  property  included  taxes  pre- 
viously assessed,  as  shown  by  a  decree  entered  upon  a  stipulation 
of  the  parties.    Idem, 

Mntnal  mistake:  EstoppeL  Where  a  county  retained  the  money 
paid  as  taxes  under  a  settlement  between  tax  ferrets  and  the  tax- 
payers it  was  bound  by  the  settlement,  although  the  same  was 
paid  under  a  mutual  mistake.    Idem, 

Land  contract:  Option.  A  contract  respecting  the  sale  of  land  which 
amounts  simply  to  an  option  to  buy  is  not  taxable  as  moneys  and 
credits.  In  the  instant  case  the  provisions  of  a  lease  giving  the 
lessee  a  right  to  purchase  on  the  payment  of  a  stated  sum  at  a 
specified  time  is  held  to  be  an  option  rather  than  a  contract  of 
sale,  and  therefore  not  taxable.    Bissell  v.  Board  of  Review,  38. 

TENANTS  IN  COMMON.    See  Real  Property.  • 

TRUSTS.     8««  Fraud. 

Construction:  Beneficiaries.  In  this  action  to  determine  the  benefi- 
ciaries under  a  trust  deed  it  appeared  that  the  donor  had  previously 
created  a  life  estate  in  the  property,  but  by  the  terms  of  the  deed 
the  trustee  was  directed,  in  case  the  life  tenant  survived  her  and 
died  without  issue,  to  convey  the  property  to  the  heirs  of  the 
donor  in  such  shares  as  they  would  have  received  had  she  died  own- 
ing the  property.  The  donor  died  testate  and  bequeathed  the  resi- 
due of  her  property  to  her  children,  including  the  life  tenant.  Held, 
that  as  the  duties  of ^  the  trustee  were  fixed  and  irrevocable  by  the 
terms  of  the  deed  itself  and  in  no  manner  subject  to  the  direction 
of  the  grantor,  the  identity  of  the  beneficiaries  to  whom  the  trustee 
was  to  convey  was  to  be  determined  from  the  deed,  independently 
of  the  will.    McCash  v.  Derby,  371. 

Same.  The  provision  of  the  trust  deed  that  in  case  of  the  death  of 
the  life  tenant  without  issue  the  trustee  was  to  convey  the  prop- 
erty to  the  heirs  of  the  donor,  fixed  the  class  who  should  receive 
the  property  as  grantees,  and  amounted  to  a  distribution  of  the 
property  among  living  children  of  the  donor  and  the  representatives 
of  those  deceased.    Idem, 
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Same:  Wills:  CoxutnictioiL  Under  the  proYiaions  of  the  trust 
deed  in  suit,  directing  a  conveyance  of  the  property  to  the  chil- 
dren of  the  life  tenant  upon  her  death,  if  any,  but  in  case  she 
left  no  issue  then  to  the  children  of  the  donor,  the  life  tenant 
though  surviving  the  donor,  but  without  issue,  took  no  interest  in 
the  remaining  estate  which  would  pass  by  her  will.    Idem, 

Hesulting  trust:  EnforcenMiit.  Where  a  husband  invested  his  wife's 
money  in  land,  taking  the  legal  title  in  his  own  name,  no  presump* 
tion  of  advancement  arises,  but  rather  a  resulting  trust  in  favor  of 
the  wife  to  the  extent  of  her  funds  so  invested.  And  where 
the  husband  did  not  deny  the  existence  of  the  trust  but  impliedly 
admitted  it,  he  could  not  rely  upon  the  statute  of  limitations,  laches 
or  adverse  possession  to  prevent  its  enforcement.  Johnson  t. 
Foust,  195. 

VENDOR  AND  VENDEE.    See  Beal  Pbopertt. 

WARRANTIES.    See  Sales. 

WAIVER.    See  Beal  Property. 

WILLS.     See  Trusts. 

Construction:  Revocation  of  devise.  The  testator  by  his  original 
will  gave  his  estate  to  his  lawful  heirs  in  equal  shares,  except  one 
who  was  to  receive  $400  less  than  the  others,  he  having  previously 
received  that  amount  in  land;  and  in  a  codicil  he  stated,  **1  desire 
to  change  the  will  in  regard  to  J.  W.  Langfitt,  he  having  received 
his  share  in  land  under  value."  Held,  that  it  was  the  intent  of 
testator  that  such  heir  should  take  no  part  of  the  estate,  the 
amount  received  in  land  being  of  such  value  that  he  had  already 
had  his  share;  and  that  the  form  of  the  bequest  in  the  codicil  being 
expressed  as  a  wish  or  desire  did  not  defeat  it.  Harrison  v.  Lang- 
fitt, 479. 

Probate:  Effect:  Action  to  set  wiU  aside.  The  admission  of  a  will 
to  probate  without  contest  is  a  preliminary  order  which  affects  a 
prima  facie  establishment  of  the  instrument,  but  does  not  cut  off 
the  right  to  contest  its  validity  by  an  original  action  brought  within 
the  statutory  five  year  period.    Kelly  v.  Kelly,  56. 

Contest:  Mental  capacity:  Evidence.  In  this  will  contest  on  the 
ground  of  mental  incapacity,  the  evidence  is  held  sufficient  to  take 
the  question  of  testator's  incapacity  to  the  jury,  and  to  support  a 
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finding  that  he  was  mentally  incompetent  when  the  will  and  codicil 
were  executed.    In  re  Estate  of  Law,  609. 

Appeal:  Review  of  Terdict.  Where  there  is  substantial  evidence  in 
support  of  the  finding  that  testator  was  mentally  incompetent  to 
make  a  will,  the  appellate  court  will  not  disturb  the  verdict  on  the 
ground  of  passion  and  prejudice.    Idem, 

Non-ezpert  evidence.  A  non-expert  witness  may  give  his  opinion  of 
the  mental  condition  of  a  testator,  when  based  upon  and  limited 
to  the  facts  first  detailed  by  him,  and  which  are  sufficient  to  justify 
an  inference  of  insanity.    Idem. 

Mental  capacity:  Instmction.  A  testator  must  have  had  sufficient 
strength  of  mind  to  know  and  comprehend  the  nature  and  extent 
of  his  property,  the  objects  of  his  bounty,  and  the  distribution  he 
desired  to  make  of  his  estate.  The  instruction  in  this  case  con- 
forms to  this  rule.    Idem. 

Opinion  evidence:  Weight:  Instruction.  The  weight  to  be  given 
the  evidence  of  expert  and  non -expert  witnesses,  as  to  the  mental 
unsoundness  of  a  testator,  is  a  matter  peculiarly  within  the  judg- 
ment and  discretion  of  the  jury,  after  they  have  first  determined 
whether  the  facts  testified  to  by  the  witness  are  consistent  with 
unsoundness  of  mind,  and  whether  the  facts  recited  in  the  hypo- 
thetical questions  to  the  experts  have  been  established  by  the  evi- 
dence. The  instruction  on  the  subject  as  given  by  the  court  in  this 
case  was  correct.    Idem. 

Requested  instructions.  Refusal  of  a  requested  instruction,  substan- 
tially covered  by  that  given  by  the  court,  is  not  ground  for  com- 
plaint; nor  was  the  refusal  of  a  correct  requested  instruction, 
to  the  effect  that  the  opinions  of  non-experts,  testifying  to  the 
unsoundness  of  mind  of  testator,  need  not  be  based  on  detailed 
facts  and  circumstances  but  only  on  acquaintance  and  opportunity 
for  observation,  reversible  error;  the  court  having  admitted  such 
evidence  and  thus  given  effect  to  the  rule,  and  having  directed 
the  jury  to  consider  all  the  evidence  in  determining  the  issue. 
Idem, 

Mental  capacity:  Evidence.  Evidence  of  the  mental  and  physical 
condition  and  habits  of  the  executors  named  in  a  will  is  admis- 
sible, as  bearing  on  the  mental  condition  of  the  testator.    Idem. 

Estate  granted:  Rule  in  Shelleir's  case.  A  will  devising  property 
to  a  son  and  to  the  heirs  of  his  own  body  is  not  within  the 
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rule  in  Shelley's  case,  but  created  a  conditional  estate  in  the  son, 
which  upon  the  birth  of  issue  would  become  absolute;  and  upon  his 
death  without  issue  the  estate  would  revert  to  the  heirs  of  the 
testator.  To  bring  the  will  within  the  rule  in  Shelley's  case  the 
limitation  to  heirs  must  be  by  way  of  remainder,  it  does  not  apply 
to  one  and  his  heirs,  or  to  the  heirs  of  his  body.  Sagers  v.  Sagers, 
729. 

Remainders.  Where  the  testator  devised  his  real  property  to  his 
wife  for  life,  with  power  to  control,  use  the  income  and  to  convert 
the  same  into  other  property,  with  the  remainder  to  his  children 
in  equal  shares,  the  portion  left  upon  the  death  of  the  wife,  and 
that  acquired  by  her  out  of  the  proceeds  of  the  estate,  passed  to 
the  remaindermen,  the  administrator  as  such  having  no  interest 
therein.    Hatton  v.  Wheaton,  460. 

Descent  and  distribution:  Heirs:  Title  to  real  estate.  Under  a  will 
creating  a  life  estate  in  the  widow,  with  the  remainder  in  testator's 
children,  the  husband  of  a  child  who  predeceased  the  widow  was 
not  entitled  to  any  part  of  the  widow's  estate,  either  as  heir  or 
otherwise,  and  her  administrator  properly  refused  to  recognize  him 
in  the  distribution  of  the  estate;  and  whether  he  would  take  a 
third  of  the  share  devised  to  the  deceased  child  was  not  a  mat- 
ter of  concern  to  the  administrator,  except  as  it  might  have  come 
into  his  possession;  and  the  title  to  the  deceased  child's  share  in 

.  the  realty  was  not  a  matter  which  could  be  litigated  in  the  pro- 
bate proceedings.    Idem. 

Distributive  share:  Action:  Parties.  Under  It  will  devising  real 
estate  to  the  wife  for  life,  with  power  to  use  and  convert  the  profits 
into  other  property  to  be  held  on  the  same  conditions,  and  devising 
the  remainder  to  the  testator's  children,  the  administrator  of  the 
widow,  on  coming  into  possession  of  the  testator's  property,  was 
accountable  to  the  testator's  executor  or  to  the  remaindermen  there- 
for; and  in  an  action  by  the  husband  of  testator's  daughter,  who 
pre-deceased  the  widow,  against  the  administrator  of  the  widow  to 
compel  recognition  of  his  interest  in  the  share  of  his  deceased  wife, 
the  testator's  executor  and  the  children  of  plaintiff's  wife  were 
necessary  parties.    Idem. 

Remainder:  When  vested.  The  provision  of  a  will  that  the  re- 
mainder shall  pass  to  remaindermen  on  the  death  of  the  life  tenant, 
has  reference  to  the  time  when  the  remaindermen  shall  come  into 
possession  of  the  property;  and,  in  the  absence  of  language  requir- 
ing a  different  construction,  will  not  prevent  the  vesting  of  the 
remainder  immediately  upon  the  death  of  the  testator.     In  the 
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instant  case  the  testator  gave  his  personal  estate  and  a  life  inter- 
est in  all  of  his  real  estate  to  his  wife,  and' provided  that  upon  the 
death  of  the  wife  a  certain  tract  of  land  should  be  divided  among 
his  three  sons;  Held,  that  the  vesting  of  the  remainder  was  not 
postponed  until  the  death  of  the  widow.    Schrader  v.  Schrader,  85. 

Same:  Condition  subsequent:  Vesting  of  remainder.  As  between 
contingent  and  vested  estates  courts  incline  to  the  latter,  whenever 
it  can  be  done  without  violence  to  the  language  of  the  instrument. 
Thus,  a  devise  made  upon  the  condition  that  a  remainderman  pay 
a  stated  sum  of  money  to  another  person,  with  no  limitation  over 
upon  failure  to  make  such  payment,  is  a  condition  subsequent  and 
not  precedent  to  the  vesting  of  title;  and  is  in  the  nature  of  a 
legacy  to  the  third  person  so  designated,  to  be  treated  as  a  charge 
upon  the  land  devised.  In  the  instant  case  a  clause  in  the  will  pro- 
viding: "that  before  George  Schrader  shall  become  the  sole,  absolute 
and  unqualified  owner  ...  he  shall  pay  to  .  .  .  Henry 
Schlader  the  sum  of  $500,"  in  the  connection  used,  is  held  to  have 
created  a  condition  subsequent.    Idenu 
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